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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
PAUL R. MANIZAK,
Petitioner, Caddumberl3-CV-10789
V. HON.MARK A. GOLDSMITH
RANDALL HAAS,

Respondent.
/

OPINION AND ORDER SUMMARILY
DISMISSING PETITION FORA WRIT OF HABEAS CORPUSWITHOUT
PREJUDICE AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY

. INTRODUCTION

This is a habeas actioiedd by a state prisoner under BBS.C. § 2254. Petitioner,
Michigan prisoner Paul R. Manizak, is incar¢edaby the Michigan Department of Corrections
at the G. Robert Cotton Correctional FacilityJecckson, Michigan. Petitioner is serving four to
twenty years for receiving and concealing atolproperty. Petitioner was convicted on
November 28, 2012, following a jutgial in the FrankMurphy Hall of Justice in Wayne County,
Michigan. He was sentenced on December 13, 2§58, habitual offender, fourth offense.

On February 26, 2013, Petitioner, proceedingsaidiled this habeas petition, signed and
dated February 20, 20131t is difficult to understand Pé¢itiner’s allegations. Looking through
the legal narrative, which is somewhat configsand rambling, it appearthat Petitioner is
challenging his conviction on the basis that his arrest was illefralreviewing Petitioner’s

application, it is apparent that has not exhausted his claim irtbtate courts. With regards to

! petitioner filed a previous habs petition with this CourManizak v. Napoleon, No. 12-CV-
13586 (E.D. Mich. Nov. 15, 2012), which was dissad for failure to exhaust state-court
remedies.
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Petitioner’'s appeal before the Michigan CourtAgpipeals, Petitioner'sppeal remains pending.

See People v. Manizak, No. 314541 (Mich. Ct. Appailable at http://courts.mi.gov/opinions_

orders/case_search/magdefault.aspx (lasisited April 30, 2013).

For the reasons stated below, the Courtddiniss the habeas petition without prejudice
because Petitioner has not exhausted his state-cemedies. The Cdualso will decline to
issue Petitioner a cerithte of appealability.

. DISCUSSION

Upon the filing of a habeas-corpus petitiorg @ourt must promptly examine the petition
to determine “[i]f it plainly appars from the petition and any attachexhibits that the petitioner
is not entitled to relief.” 28 U.S.C. § 2254,IRd, Rules Governing Séah 2254 cases. If the
Court determines that Petitioner is not entiledelief, the Court shall summarily dismiss the

petition. McFarland v. Scott, 512 U.S. 849, 856 (198jeral courts are authorized to dismiss

summarily any habeas petition that appears legally insufficient on its face).

A prisoner filing a petition for a writ ohabeas corpus under section 2254 must first
exhaust all state remedies. 28 U.S.C. § 2254(@#)(1 Therefore, a Michigan prisoner must
raise each issue he or she seeks to present demfhabeas proceeding to the state courts. The
claims must be “fairly presented” to the statourts, meaning that the prisoner must have

asserted both the factual and legal bases for the claims in the state courts. Williams v. Anderson,

460 F.3d 789, 806 (6th Cir. 2006). The claims atagst be presented to the state courts as

federal constitutional issues. Koontz v. Glog&, F.2d 365, 368 (6th Cir. 1984) (“The general

rule is that only issues of constitutional magdé are cognizable.”). In Michigan, this means
that the issues must be presented to bothMichigan Court of Apeals and the Michigan

Supreme Court to satisfy the exhaustion requénat. Hafley v. Sowders, 902 F.2d 480, 483 (6th




Cir. 1990). The petitioner has the burden avging exhaustion. Rust v. Zent, 17 F.3d 155, 160
(6th Cir. 1994).

Petitioner has not met his burden becauseappeal remains pending in the Michigan
Court of Appeals. Because Petitioner's clamay be resolved in the pending appeal, he,
therefore, must await resolution of the clai@nce the Court of Appealsas decided his appeal,
he may then file an application for leave tpeal with the MichigarBupreme Court. After
complete exhaustion of his state-court remedietider may then decid® re-file his habeas
petition in federal court.

The Court finds that Petatner’s claim remains unexhausted@herefore, the Court will
dismiss the petition without prejudice for failureewhaust. Petitioner may move to re-open this
matter upon exhausting his state-court ree®diith the state-appellate courts.

Before Petitioner may appetlis Court’s decision, a certhte of appealbility must
issue. Fed. R. App. P. 22(b). A certificateappealability may issueohly if the applicant has
made a substantial showing of the denial afoastitutional right.” 28 U.S.C. 8§ 2253(c)(2).
When a district court denies a habeas claimprocedural grounds without addressing the merits,
a certificate of appealability should issue whes Bretitioner shows thatrists of reason would
() find it debatable whether the fi@n states a valid claim of thdenial of a constitutional right
and (ii) find it debatable whetherehdistrict court was correct its procedural ruling._Slack v.
McDaniel, 529 U.S. 473, 484 (2000iere, the Court concludes thrasonable jurists could not

debate whether the Court was eatrin its procedural ruling.



[Il. CONCLUSION
For the reasons stated abowe Court concludes that Patitier has failed to exhaust his
state-court remedies and that his remedies mmeistompleted in the state courts before seeking
federal-habeas review.
Accordingly, the Court dismisses withouteprdice Petitioner’'s petition for a writ of
habeas corpus and declinesigdsue Petitioner a certificate appealability. Furthermore, the

Court also denies leave to proceed in fonpaaperis on appeal because an appeal cannot be

taken in good faith. See Fed. R. App. P. 24(a).

SOORDERED.
Dated: May 2, 2013 s/Mark A. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregailmgument was served upon counsel of record
and any unrepresented parties via the Court's &GFem to their respective email or First Class
U.S. mail addresses disclosed onlttmtice of Electronic Filing on May 2, 2013.
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