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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TROY AND LEA ETTS,
Plaintiffs, Civil Action No.
4:13-cv-11588
V.
HON. MARK A. GOLDSMITH
DEUTSCHE BANK NATIONAL
TRUST COMPANY, et al.,
Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION TO DISMISS (Dkt. 47)

I. INTRODUCTION

This is a mortgage foreclosure case. kirtsecond amended complaint, Plaintiffs Troy
and Lea Etts accuse Defendants of fraudulestepresentation and pr@sory estoppel based
on alleged promises to (i) revieRlaintiffs’ financial eligibilty for a loan modification and
(i) abstain from conducting a foreclosure saiging the review period, among other things.

Defendants have filed a joint motion to dism(Dkt. 47). Plaintis filed a response
(Dkt. 50), and Defendants filed a reply (Dkt. 51)he Court heard oral argument on July 1,
2015, and took the matter under advisement. didsussed below, the Court concludes that
Plaintiffs have failed to stata claim for fraudulent misre@entation, and their claim for
promissory estoppel cannot proceed as to mosteoalitbged oral and written promises at issue.
However, the Court concludes tli&tintiffs have stated a claim sufficient to survive a motion to
dismiss regarding Defendant Ocwen Loanvigng, LLC's September 1, 2012 promise to
adjourn the foreclosure sale. Accordingly, tie®urt grants in part and denies in part

Defendants’ motion to dismiss.

Dockets.Justia.com


https://dockets.justia.com/docket/michigan/miedce/4:2013cv11588/279798/
https://docs.justia.com/cases/federal/district-courts/michigan/miedce/4:2013cv11588/279798/61/
https://dockets.justia.com/

[I. BACKGROUND

In November 2003, Plaintiffs obtained a ldaom New Century Mortgage Corporation
(“New Century”) to refinance the purchase tbeir home located in Temperance, Michigan.
Second Am. Compl. § 6 (Dkt. 46). Plaintiffs alseecuted a mortgage favor of New Century,
which was recorded in the Monroe County Registddedéds. Id. Plaintiffs and a representative
of Defendant Deutsche Bank Natad Trust Company (“Deutschgzank”) subsequently signed a
loan modification agreemeht.The effective date of that agreem is unclear; Plaintiffs appear
to have signed the document in November 2006,the Deutsche Bank representative appears
not to have executed it until February 21, 2008. See id.

In 2009, Plaintiffs faced financial difficulty due to Troy Etts’s health and employment
status. _Id. 7. Plaintiffs requested thheir then-loan-servicer, Litton Loan Servicing
(“Litton”), grant them a loan modification.__ld.In response, Litton sent Plaintiffs a “Loan
Workout Plan” in May 2009._1d. 8. In the coMetter to that document, Litton informed
Plaintiffs that “[i]f [they] qualify for this modication and comply with the terms of the Workout
Plan, [Litton] will modify [their] mortgage loan and [they] can avoid foreclosure.” See
5/11/2009 Cover Letter (Dkt. 46-4 (pages 2-3 of 16/écf pages))). Litton also sent Plaintiffs a
list of documents they had to submit in suppafrtheir modification request, including recent
pay stubs, tax documents, etc. One of theudmmts — a financial hardship affidavit —

required Plaintiffs to acknowledgthat they understood thdthe Servicer will use this

information to evaluate [their] eligibility for a loan modification or other workout, but the

! Neither the second amended complaint nordbieuments currently before the Court reflect
how Deutsche Bank and/or the trust for whibeutsche Bank was éhtrustee obtained an
interest in the note and/or mortgage betbeeloan modification agreement was signed.



Servicer is not obligated to offer [them] assistance based solely on the representations in this
affidavit.” Hardship Aff. (Dkt. 46-4pages 5-6 of 16 (cm/ecf pages))).

Litton also sent Plaintiffs &st of frequently asked quéshs. One of those questions
addressed the effect of the Loan Wit Plan on foreclosure proceedings:

As long as you comply with the terms of the Workout Plan, we
will not start foreclosure proceedjs or conduct a foreclosure sale
if foreclosure proceedings havaded. If you fail to comply with
the terms of the Workout Plan and do not make other
arrangements, your loan will be enforced according to its original
terms, which could include foreclosure.

FAQs (Dkt. 46-4 (9 of 16 (cm/ecf page))).

Plaintiffs allege that theprovided all of the requestetbcuments, including two signed
copies of the Loan Workout Plan, thereaftercddel Am. Compl. § 12. Plaiffs also claim that
they made the required monthly trial period payteend. 1 13. However, Plaintiffs maintain
that Litton repeatedly requested additional documentation, falsely claiming that the original
documents had not been received, were outdatedei@ incomplete._1d. 11 14-17. According
to Plaintiffs, these requests for additional doeunis continued until October 2010. Id. § 17.

In January 2011, Litton sent Plaintiffs a égtadvising them that a modification could not
be offered, because Plaintiffscheeceived an earlier modification 2006. 1d. § 26. Plaintiffs
maintain that in denying them the requesteddification, Litton never considered Plaintiffs’
financial eligibility for a modification, nor di it try and obtain a waiver of the investor

restriction prohibiting second mduiations. _Id.; see also 1/12/2011 Letter (Dkt. 46-7 (page 2 of

5 (cm/ecf page))); 4/29/2011 Letter (Dkt. 46-7 (pages 4-5 of 5 (cm/ecf pages))).

2 In April 2011, Litton sent a teer to the State of Mhigan’s Office of Fiancial and Insurance
Regulation regarding Plaintiffs’ requests to nfgdheir loan. _See 4/29/2011 Letter. The letter
explained that: (i) Plaintiffs’ loan had beemdified on December 11, 2006; (ii) Litton initiated
a review of the loan for a second modifioa in April 2009 based on Plaintiffs’ request;
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Nevertheless, Plaintiffs claim that despiténgedenied due to invest restrictions, Litton
— and ultimately Defendant Ocwen, as successaitton as servicer fothe loan — continued
to solicit documents from Plaintiffs to det@ne whether some typef modification was
possible. Second Am. Compl. 11 27-29. Pl#stallege that they submitted the required
documents for a review. See id. 1 37. Plaintifiso assert that they were promised that the
foreclosure sale would be adjned during the review processd. 11 29, 37. For example,
Plaintiffs identify a letter from Ocwen semt September 2012, which contains the following
statement:

While we consider your request [for a modification], we will not

initiate a new foreclosure action and we will not move ahead with

the foreclosure sale on an actifiieeclosure as long as we have

recei_ved all required documerdasd you have met the eligibility

requirements.
9/1/2012 Letter (Dkt. 50-4); see also Secadxrd. Compl. 1 29, 37. However, according to
Plaintiffs, Defendants “proceeded foreclose on Plaintiffs [sjqroperty, executing a sale and
‘purchasing’ Plaintiffs’ poperty through a credit bid on @ber 25, 2012.”_Id. § 29.

Plaintiffs originally allegedhat Defendants: (i) did not hatee right to foreclose, given
the bankruptcy of the original mgagee; (ii) promised Plaiffits a loan modification via the
Loan Workout Plan; and (iii) &&d wrongfully under the Fair Delollection Practices Act, 15
U.S.C. 88 1692e, 1692f (“FDCPA”), by postiran affidavit of abandonment during the

redemption period. Am. Compl. KD 11). After Defendants filechotions to dismiss (Dkts. 14,

15), the Court dismissed these claims, finding tRkintiffs: (i) had not alleged prejudice;

(iif) Litton did not receive all of the required documentation, tasglin a denial of the loan
modification request in Septemb2009; and (iv) Litton initiatechew reviews in October 2010
and January 2011 based on updated documents ikeddeom Plaintiffs,but Litton concluded
that a modification could not be granted beeatise investor only allowed the loan to be
modified once after April 1, 2004. 1d.



(i) had abandoned the chaiof a promise for a loan modificati, instead turning it into a claim
that Defendants promised to review Plaintfffs a loan modificationand (iii) had no basis for
relief under the FDCPA for the posting of théigdvit. See 2/19/2014 Op. & Order (Dkt. 34).
However, the Court allowed Plaintiffs to seek leave to file an amended complaint to cure some
of these defects. Id.

Plaintiffs now bring two claims in thesecond amended complaint: promissory estoppel
and fraudulent misrepresentation (Dkt. 46)The underlying focus of these claims is:
(i) purported promises to review Plaintiffs’ fingial eligibility for a loan modification, see id.
19 36, 42-43, 50-52, and (ii) alleged promises ndididl a foreclosure &aduring the review
process, id. 1 29, 37, 51. Defendants respobgéditing the instant motion to dismiss.

[ll. STANDARD FOR MOTION TO DISMISS

The Court set forth the standard for revimgva motion to disnsis brought under Federal
Rule of Civil Procedure 12(b)(6) en earlier decision in this case:

Federal Rule of Civil Procedure 12(b)(6) allows a court to dismiss
a complaint for “failure to stata claim upon which relief can be
granted.” In evaluating a motion to dismiss pursuant to Rule
12(b)(6), “[c]ourts must construe the complaint in the light most
favorable to plaintiff, accept allvell-pled factualallegations as
true, and determine whether the complaint states a plausible claim
for relief.” Albrecht v. Tren, 617 F.3d 890, 893 {6 Cir. 2010)
(internal brackets, quotation markand citations omitted). To
survive a motion to dismiss, a complaint must plead specific
factual allegations, and not justghd conclusions, in support of
each claim. _Ashcroft v. Igbag56 U.S. 662, 678-679 (2009). A
complaint will be dismissed unless, when all well-pled factual

allegations are accepted as trues domplaint states a “plausible
claim for relief.” 1d. at 679.

In ruling on a motion to dismiss, the Court may consider
the entire complaint, documents incorporated by reference in the
complaint and central to the claims, and matters on which a court
may take judicial notice. Tellabfc. v. Makor Issues & Rights,
Ltd., 551 U.S. 308, 322 (2007). ]fla factual assertion in the




pleadings is inconsistent withdmcument attached for support, the
Court is to accept the facts as stated in the attached document.”
Williams v. CitiMortgage, Inc., 498 F. App’x 532, 536 (6th Cir.
2012) (citation omitted).

2/19/2014 Op. & Order at 4-5 (Dkt. 34).

IV. ANALYSIS

The Court addresses each of Pl#isiti causes of action — for fraudulent
misrepresentation and promissory estoppel — in turn.
A. Fraudulent Misrepresentation

With respect to their claim for fraudulemhisrepresentation, Plaiffs allege that
Defendants made “false, fraudulent and misleadipgesentations of matatifact and/or made
the representations in utter digard of the truth, verbally and writing when it [sic] promised
to review the Plaintiffs [sic] eligibility fora loan modification.” Second Am. Compl. § 50.
Plaintiffs also allege that Bendants promised not to hold ardolosure sale while the loan
modification review was underway. Id.  51; see also Pls. Resp. at 18 (“[D]efendant made a
material representation (i.e. evaluation of theilgiligy of the Plaintiffs for a loan modification
or other workout would be undertaken, . . . [atltdt no foreclosure proceedings would be
commenced if Plaintiffs complied with the Plan”).

Defendants argue that a chafor fraudulent misrepresentat based on these statements
cannot stand, because the statements constitute future promises, not statements about present or
past fact. Therefore, Defendastgygest that this cause of actierreally just another claim for
promissory estoppel. Defs. Br. at 5-6. Ridis respond that the “bad-faith exception to
fraudulent misrepresentation dieg.” Pls. Resp. at 19-20.

A claim for fraudulent misrepresentation unféchigan law “mustbe predicated upon a

statement relating to a past or an existing.faEuture promises are contractual and do not



constitute fraud.”_Hi-Way Motor Co. v. Int'l Harvester Co., 247 N.W.2d 813, 816 (Mich. 1976).

There is a “bad-faith exception” to this rule wever, if the “promise [was] made in bad faith
without intention of performance.”_Id.

Promises to review a loan for modificati and not to foreclose during this review
constitute future promises, rather than statenretding to a past or axisting fact. Therefore,
these statements cannot support a claim for fremtiwhisrepresentation, absent the application

of the bad-faith exception. See DavifNC Mortg., No. 13-11737, 2014 WL 4801968, at *7-8

(E.D. Mich. Sept. 23, 2014allegation that the plaintiff was @mised a future loan modification

not actionable as fraud, unlgbe bad-faith exception appliedylaltbie v. Bank of Am., No. 12-

1002, 2013 WL 6078945, at *5 (W.D. Mich. Nov. 2Z913); Barter v. U.S. Bank, N.A., No. 10-

11476, 2011 WL 124502, at *3 (E.D. Mich. Jan. 13, 2011) (statement that home was not being
foreclosed upon during loan modification pess could not support claim for fraudulent
misrepresentation, because it was a “future proinisglarding what [the servicer] will or will

not do”); Lessl v. CitiMortgage, Inc., 515 F. &g 467, 470 (6th Cir. 2013). Although Plaintiffs

argue in response to Defendants’ motion that Badiets had no intention oéviewing Plaintiffs
for a modification or abstaininffom foreclosing at the time these purported promises were
made, Pls. Resp. at 19-20, no satlbgation appears e second amended complaint. Indeed,

LT

the words “intent,” “intention,” “bad faith,” osome variant thereof aret contained anywhere
in the governing pleadiny. Therefore, the Court finds thatafitiffs have not sufficiently pled

that this exception applies.

® Notably, although Plaintiffs highlight purportéacts that they claim support an inference of
Defendants’ intention not to perform, see Pls.Ras 19-20, Plaintiffs && no paragraph of their
second amended complaint specifically alledgimat Defendants llthis intention.
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This is Plaintiffs’ third complaint in this sa; the Court has givendntiffs two previous
opportunities to amend over the course of titigation. See 5/28/2013 Order (Dkt. 6);
2/19/2014 Op. & Order (Dkt. 34). THeourt is not inclinedo give Plaintiffs a third bite at the
apple. Plaintiffs have not Siciently set forth in their pleadg a claim that the bad-faith
exception applies to Defendants’ alleged promisasveew Plaintiffs’ financial eligibility for a
loan modification and to abstain from foreclugiwhile doing so. Consequently, the claim for
fraudulent misrepresentation cannot stand toekient it is based on these purported future
promises.

Although the above future promises forthe bulk of Plaintiffs’ second amended
complaint, Plaintiffs cursorily mention three otlstatements that they suggest support a claim
for fraudulent misrepresentation: (i) that thtwan had been “previously modified under the
Home Affordable Modification Program [*HAM’],” Second Am. Comp. 11 51, 53; (ii) that
investor restrictions precludegranting an additional or seled modification,_id. § 51-52; and
(i) that Defendants had noteceived the required documts for the review, despite
documentation to the contrary, id. { 49.

To state a claim for fraudemt misrepresentation under Migan law, Plaintiffs must
sufficiently allege the following: “(1) That defenttamade a material misrepresentation; (2) that
it was false; (3) that when he maitlbe knew that it was false, orade it recklessly, without any
knowledge of its truth, and as a positive assertionth@ he made it with the intention that it
should be acted upon by plaintif) that plaintiff acted in redince upon it; @d (6) that he

thereby suffered injury.”_Hi-Way Motor Co., 247 N.W.2d at 816.

The Court is not persuadedathPlaintiffs have sufficientlyset forth these factors to

survive a motion to dismiss. Regarding tetements about the reasons for the loan-



modification denial — namely the prior adification — although Litton may have been
incorrect that Plaintiffs hagbreviously been granted a HAMP modification (as opposed to
another type of modificationyee 4/29/2011 Letter (acknowledgingstlrror), Plaintiffs do not
explain how they relied on this misstatement.r No Plaintiffs explain how they relied to their
detriment on an allegedly inaccurate statement that the investor restrictions precluded granting an
additional or second modificatiorRlaintiffs do not claim that these statements induced them to
take or refrain from taking any gicular action. For example, Plaintiffs do not claim that they
discontinued seeking a loan modification aftecaiving these reasons for the denial. To the
contrary, Plaintiffs specifically allege that thegntinued to seek ado modification up to and
including September 1, 2012. See Second Am. Compl.  29.
The reliance Plaintiffs do allege iretiecond amended complaint is as follows:

Plaintiffs relied upon the fads fraudulent and misleading

representations of material factddor made the representations in

utter disregard of the truth to their detriment as their property was

nonetheless foreclosed upon anckythlost the opportunity to

pursue other loss mitigation opportunities to save their home, such

as seeking another type of loanodification, refinancing the

existing loan, pursuing a shosdale, restructuring under the

bankruptcy code or renting thegperty and relocating . . . .
Second Am. Compl. 1 55. Yet, this reliance nsake sense with respect a claim concerning
purported misstatements about the reasons ®idan-modification denial. Plaintiffs do not
explain how a false statement that the modification was denied due to a previous HAMP
modification — as opposed to a non-HAMP nfadition — caused them to “los[e] the
opportunity to pursue other mitigan opportunities.” Rather, ith alleged reliance appears

targeted toward Plaintiffs’ claims regardingetllleged promises to review and adjourn the

foreclosure sale.



Further exemplifying the mismatch between Plaintiffs’ claimed reliance and the
purported fraud concerning the reasons for the denihle passage of time between the alleged
statements and the foreclosure sale. Theerstts at issue regarding Plaintiffs’ past
modification and the investor restrictions aantained in a January 12, 2011 letter sent to the
Plaintiffs. See 1/12/2011 Letter (Dkt. 46-7). But the foreclosure sale did not occur until October
25, 2012. Second Am. Compl. 1 29. Plaintiff fa explain how two statements about the
reason(s) for a loan modification denial — maxer a year and a half before the foreclosure
sale — caused them to “los[e] the opporturitypursue other loss mitigation opportunities”
during this period in betweenTo the contrary, the “los[s] abpportunity to pursue other loss
mitigation opportunities” as thelaged reliance in this case only makes sense in context of
Plaintiffs’ claims regarding the alleged promisegeview their financial eligibility and adjourn
the foreclosure sale — claims that cannot fdhme basis for Plairfts’ claim for fraudulent
misrepresentation, as discussed earlier.

With respect to the remaining purported estagnt about the servicaot having received
the necessary documents, Plaintiffs fail to sehftine alleged injury arising out of this alleged
misrepresentation.  Plaintiffs do not provideny basis for recovering or calculating
compensatory damages — such as seeking compensation for time spent re-gathering documents,
costs of copying, etc. And to the extent Riffi;m are seeking to have the foreclosure sale
rescinded based on this statement, the time to otttiginype of relief eded with the expiration
of the redemption period, because this claim relédethe servicing of the loan, rather than a

fraud or irregularity arising oudf the foreclosure process. @gbell v. Nationstar Mortg., -- F.

App’x --, 2015 WL 2084023, at *5 (6th Cir. 201%)An alleged irregudrity in the loan

modification process . . . does not constituteiraegularity in the foreclosure proceeding.”).
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Moreover, Plaintiffs fail to explain how an ajled misrepresentationgarding the receipt of
documents should result in thescession of the foreclosure sale, when Plaintiffs fail to
sufficiently allege that they would have qualifiéor a loan modification if the documents had
been reviewed, as described below.

Accordingly, the Court dismisses Plaintiftsaim for fraudulent misrepresentation.

B. Promissory Estoppel

Like their claim for fraudulent misrepregation, Plaintiffs’ claim for promissory
estoppel centers on two alleged prees: (i) to review Plaintiffsfinancial eligibility for a loan
modification and (ii) to abstaifrom foreclosing during this véew. The Court now considers
whether Plaintiffs have s&d a claim for promissory &ppel based upon each promise.

I. Promise to Review Financial Eligibility

As described above, Plaintiffs’ second eamded complaint challenges Defendants’
review of Plaintiffs’ request foa loan modification. Plaintiffsecognize that their request was
denied purportedly due to ins@r restrictions allowing only one loan modification, whereas
Plaintiffs were requesting @sond modification. Second Am. Coinf) 26. However, Plaintiffs

allege that Defendants promised to consider their financial eligibility for a modification — and,

indeed, solicited financial documents from Pldis while promising to review them — but
never actually undertook such a review. Plaintiffs furtheggest that Defendants never
attempted to obtain an exception to the invesgstriction on second aodlifications. _1d. 1 18-
20, 26-29.

Defendants argue that Michigan’s statutefr@uds bars Plaintiff from raising these

claims. Defs. Br. at 6-12. Piiffs briefly respond that the atute of frauds does not apply

here, because Plaintiffs only assert that Dééamts promised to consider them for a loan

11



modification, not that Defendantsgonised to_grant Plaintiffs adm modification. Pls. Resp. at

14 (distinguishing Goss v. ABN AMRO Mort. @r 549 F. App’x 466 (6th Cir. 2013)).

The Court rejects Plaintiffs’ argument, giviére breadth with which the statute of frauds
was intended to be applied with respect to financial institutions. Michigan’s statute of frauds for
financial institutions provides, as follows:

An action shall not be brought @igst a financial institution to
enforce any of the following promises or commitments of the
financial institution unless the promise or commitment is in writing

and signed with an authorized situra by the financial institution:

(@) A promise or commitment teend money, grant or extend
credit, or make any oth&nancial accommodation.

(b) A promise or commitment teenew, extend, modify, or permit
a delay in repayment or perforntanof a loan, extension of credit,
or other financial accommodation.

(c) A promise or commitment tevaive a provision of a loan,
extension of credit, or other financial accommodation.

See Mich. Comp. Laws 566.132(2).
A promise to consider a borrower for a loaodification is the funiional equivalent of a
promise “to permit” a “financial accommodation” +e., considering the modification request is

the financial accommodation. See Barala&arb, 834 N.W.2d 100, 11(Mich. Ct. App. 2013)

(statute of frauds applies to “an accommodati@t would be made by a lender or creditor,” i.e.,
“an accommodation pertaining to those engagecealing with money and credit”). Therefore,
to avoid having their claims barred by the statutdrafids, Plaintiffs must identify a written,
signed promise. Any claims &d on oral promises to revieare barred. _See Meyer v.

Citimortgage, Inc., No. 11-13432, 2012 WL 511995, at *10 (E.D. Mich. Feb. 16, 2012)

* Plaintiffs do not dispute that Litton and thefendants qualify as “financial institutions” under
the statute of frauds.e® Mich. Comp. Laws 8§ 566.132(3).
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(dismissing promissory estoppel claim based endéfendant’s purported “unwritten agreement

. . . to consider plaintiffs for a loan modificat” given statue of frauds); Wallace v. GMAC

Mortg., LLC, No. 12-13032, 2013 WL 1090614, at *§&.D. Mich. Feb. 222013) (Majzoub,

M.J.) (same) adopted by 2013 WL 1090706 (E.D. Mich. Mar. 15, 2013); Reed v. BAC Home

Loans Servicing, LP, No. 11-963, 2012 WL 1579340*1a{W.D. Mich. May 4, 2012) (“[T]o

the extent that the Reeds are seeking to eafan oral statement by BANA allegedly promising
to review their loan modificatin, Michigan’s statute of fraudrs the Reeds’ claim.”).

While Plaintiffs claim that Litton and Ocwen repeatedly solicited the submission of
financial documents for the purpose of consigrPlaintiffs for a loan modification, the only
written documents Plaintiffs identify with partiewity in their pleading as containing a promise
that Plaintiffs financial eligibility would be considered are the May 2009 Loan Workout Plan and
attached documents, a purported October 20t€r [&om Litton, and a September 2012 letter
from Ocwen> See Second Am. Compl. 11 8-11, 32(@6éscribing the May 2009 Loan Workout
Plan documents); id. 11 29, 37 (desicigithe September 1, 2012 letter).

With respect to the 2009 documents, Plaintiifghlight the following statement from the
May 2009 Financial Hardship Affidavit:

“I/'we understand that the Servicer will use this information to
evaluate my/our eligibility for a loan modification or other
workout.”

> Plaintiffs allege that Litin “variously, continuously and repedly made verbal and written
representations to Plaintiffs’ [sic] throughowd d@ngoing solicitation of documents that it would
review these submissions to evaluate Plaintéfigibility for a loan modification.” Second Am.
Compl. 9 38. However, the only written docurtsenontaining such a purported promise that
Plaintiffs identify with particularity are thoseeddtified above. To the extent Plaintiffs allege
other such written documents exist, they h&aiéed to identify these with the particularity
required by Federal Rule of Civil Procedure 8.
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Financial Hardship Aff. 1 8 (Dki#46-4 (page 6 of 16 (cm/ecf pape Second Am. Compl. T 11.
Plaintiffs also rely upon a statement from tlay 2009 cover letter, whiicstates as follows:
“Step 1[:] Provide the Info We Need to Helfpu.” 5/11/2009 Coveketter (Dkt. 46-4 (page 2
of 16 (cm/ecf page))); Second Am. Compl. 1 9.
Plaintiffs further claim that they reiwed a letter from Litton in October 2010
“represent[ing that] [Litton] woul initiate a review ofsubmitted] documentation to determine if
the loan qualified for anodification.” Second Am. Compl. § 28ee also id. 11 43, 50. Finally,
in response to Defendants’ motion to dismBkintiffs attached # September 1, 2012 letter
from Defendant Ocwen, which includes the following statement:
We will conduct a thorough review of your financial situation, and
first verify for your eligibility for the HAMP program. If HAMP
doesn’t apply to your loan, we will work to match your situation to
our own mortgage modificath and assistance programs.

9/1/2012 Correspondence (Dkt. 50-4); Second Am. Compl. § 29.

The Court concludes that these statementatsficient to state a claim for promissory
estoppel based upon a purported failtweconsider Plaintiffs’ finacial eligibility for a loan
modification. Under Michigan law, the elemerdk a claim for pronssory estoppel are as
follows: “(1) a promise, (2) that the promisdrosild reasonabl[y] havexpected to induce action
of a definite and substantial character on the glatthe promisee, and (3) that in fact produced

reliance or forbearance of thattma in circumstances such that the promise must be enforced if

injustice is to be avoided.” Lessl, 515A&pp’x at 470 (quoting Novak. Nationwide Mut. Ins.

Co., 599 N.W.2d 546, 552 (Mich. Ct. App. 1999)).outs apply the doatre of promissory

estoppel cautiously. See Lessl v. CitiM@ge Inc., No. 11-10871, 2011 WL 4351673, at *7

(E.D. Mich. Sept. 16, 2011).
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Here, Plaintiffs’ claim based on the 2009 documents fails because Plaintiffs have not

sufficiently alleged why the promise “must be enfordedjustice is to beavoided.” Plaintiffs

point to no language promising that Defendantsild consider their eligility in a vacuum,

ignoring any restrictions asideofn financial eligibility. Ad Plaintiffs acknowledge that
Defendants determined that Plaintiffs were igible for a loan modification due to investor
restrictions. Second Am. Compl2§. Plaintiffs do not allege thatich an investor restriction
did not exist, nor — as explaidebelow — do Plaintiffs affirm@ely allege that they were
financially entitled to a modification. Therefoflaintiffs have failed to explain how they were
harmed by Defendants’ purported decision notrdgiew their financial documentation, an
exercise that may have beenltiin light of the nvestor restrictions iposed upon the servicer’s

ability to offer a second or additional modificatioSee Hart v. Countrywide Home Loans, Inc.,

735 F. Supp. 2d. 741, 749 (E.D. Mich. 2010) (“[R]etia on a promise that Defendant would
review Plaintiff's mortgage fomodification could not cause an injury in this case where . . .
Plaintiff is not entitled [to] modification regardless of heeligibility under the Lending
Statutes.”).

Plaintiffs cite a HAMP supplemental directigs evidence that Dafdants were required
to consider their financial igibility when making a modificdon determination. _See Supp.
Directive 09-01 (Dkt. 46-6); Send Am. Compl. 1 23-26. Pursuatat that directive, loan
modifications “must” be offered if certain financial calculations result in a positive net present
value. However, with respect to the May 2Q@n Workout Plan documents, it is undisputed
that Litton was not a part of the HAMP prograinthe time the purported written promise was
made, and, therefore, theipplemental directive for HAMRNodifications would not have

applied. _See Second Am. Compl. 1 20; see 4188/2011 Letter (“Litton did not begin formal

15



participation in the HAMP until August 2009.”). Therefore, to the extent this claim is based on
the May 2009 documents, it cannot be sufgzbby reference to the HAMP guidelirfes.

Plaintiffs further suggesthat Defendants failed to request an exception to the one-
modification rule set forth by the investguidelines. _See Second Am. Compl. {26. The
HAMP supplemental directive on which Plaintiffs rely instructs servicers to “use reasonable
efforts to remove any prohibitions and obtain veasvor approvals from all necessary parties in
order to carry out any mdaation under the HAMP.” SuppDirective 09-01 (Dkt. 50-2).
However, although the supplemdnthrective may have instruetl Litton to undertake such
efforts, Plaintiffs do not claim thatitton ever promised this to them or even stated that it would
do so. Therefore, without such an explicit pramis statement being made to them, Plaintiffs’
claims for promissory ésppel cannot survive.

Finally, even if the HAMP Supplemental Dite® is applicable tdPlaintiffs’ claims,
Plaintiffs fail to sufficiently allege injury maulting from the purported promise (and subsequent

failure) to review their financial eligibility for a loan modificati. Plaintiffs claim that they

® Moreover, despite Plaintiffgrotestations to the contraryetlAMP guidelines do not require
servicers to ignore investor dateves regarding granting modificahs. _See In re Pulsifer, No.
13-648, 2014 WL 4748233, at *5 (E.Vis. Sept. 23, 2014) (“Indée investor approval is
required, and even a positive NPV value does guarantee a modification.”); Edwards v.
Aurora Loan Servs., LLC, 791 F. Supp. 2d 144, 148-149 (D.D.C. 2011) (“HAMP guidelines do
not require servicers to consider loans for HANMhodification where prohibited by the rules of
the applicable PSA and/or other investor seéng@agreements.”); Williams v. Geithner, No. 09-
1959, 2009 WL 3757380, at *2 (D. Minn. Nov. 9, 2009)l{e Treasury Guidelines explain that
‘participating servicers are required to considireligible mortgagéoans unless prohibited by
the rules of the applicablepgoling and servicing agreemengnd/or invesir servicing
agreements. . . . Therefore, although an apglicaay be eligible in th sense of meeting the
threshold criteria, servicers aretmequired to modify a loan wita negative NPV or if otherwise
prohibited by the investor.”see_also Supp. Directive 09-01k{D50-2 (page 2 of 27 (cm/ecf
page))) (“[Plarticipating servicers are required consider_all eligible mortgage loans unless
prohibited by the rules of thepplicable PSA and/or other ins@®r servicing agreements.
Participating servicers are required to use ageable efforts to remove any prohibitions and
obtain waivers or approvals from all necesspayties in order to car out any modification
under the HAMP.”).
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relied on the purported promisesrieview their financial eligibity “to their detriment as . . .
their home was foreclosed upon and they forevoéimér opportunities to sa their home, such
as seeking another type of loarodification, refinancing the exiag loan, pursuing a short sale,
restructuring under the bankruptcy code[,] ortirenthe property and relocating.” Second Am.
Compl. §45. However, Plaintiffs fail to allegbat they would have been granted a loan
modification had Defendants considered their financial eligibility. See id. § 26 (claiming that a
waiver of investor restrictions is only required if the net presahte is negative, and that it
“remains unknown whether a waiver of ister restrictions was even required”).Nor do
Plaintiffs claim in their second amended comglar in their resporesto Defendants’ motion
that the investor would have granted arception to the one-modification restriction if
requested.

If Plaintiffs were not eligible for a modification even with a review of their financial
information, then their decision to forego otlpexssible options while the review was underway
would have been irrelevant; Ritiffs do not allege that thewould have been in a different
position, vis-a-vis the opportunity to pursue alsgive remedies, had Defendants never made the
alleged promise in the first place. Indeed, §thing, the alleged promisedlowed Plaintiffs to
remain in their home longer and/or gave more tiorePlaintiffs to seek other possible options

while the review was allegedly uadvay. The asserted harms dherefore, wholly speculative,

’ Plaintiffs do claim in their rgmnse that they would have djfied for a modification. Pls.
Resp. at 9, 25. However, this allegation does appear in the governing complaint, and
Plaintiffs’ response cannot remedy this defe@ee_Botsford v. Bank of Am., N.A., No. 13-
13379, 2014 WL 4897529, at *11 (E.D. Mich. Sept. 3A,AQ"“Plaintiff cannotcorrect a faulty
claim in his First Amended Cortgnt through a response to Defant’s motion.”);_Jocham v.
Tuscola Cnty., 239 F. Supp. 2d 714, 732 (E.D. Mich. 2008deed, Plaintis suggest in their
second amended complaint that they do not kimfothey would have qualified for a loan
modification based on their financial ebdity. See Second Am. Compl.  25-26.
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particularly given Plaintiffs’ failure to affirmately allege that they wsuld have been granted a
modification had the proper review been completed.
The Court concludes that Plaffs have not sufficiently aliged definite harm, such that

“the promise must be enforcedimjustice is to beavoided.” _Lessl v. CitiMrtgage, Inc., 515 F.

App’x 467, 470 (6th Cir. 2013) (citation omitted).c@ordingly, Plaintiffs have not sufficiently
pled their claim for promissory estoppel ldsen the purported promise to consider their
financial eligibility for a modification.

ii. Promise to Adjourn Foreclosure Sale Pending Review

Plaintiffs next claim that Dfendants are liable under a tihgaf promissory estoppel
because Defendants promised not to foreclosagltine modification revieyrocess, but did so
anyway. See Second Am. Compl. 11 37, 44. Defasdargue that this @im is barred by the
statute of frauds, and, alternatively, that Plfstcannot sufficiently allege reliance on these
purported promises to survive a motion to dismiss. Defs. Br. at 6-12, 14-16.

The Court first finds that the statute of frawfplies to Plaintiffs’ claimed promises not
to conduct a foreclosure sale. Michigan’s statutiaafds provides, as pertinent here, that “[a]n
action shall not be brought agat a financial institution teenforce any of the following
promises or commitments of the financial institution unless the promise or commitment is in
writing and signed with an authoed signature by the financial institution: . . . (b) A promise or
commitment to renew, extend, modify, or permit a delay in repayment or performance of a loan,
extension of credit, or other financial accommodation[; or] (c) A promise or commitment to
waive a provision of a loan, extension of étedr other financial accommodation.” Mich.

Comp. Laws 8§ 566.132(2). In FEI Co. v. RepulB@nk, S.E., the Michigan Court of Appeals

concluded that “an agreement to delay a forecsale is an agreenteio make a financial

accommodation” under the statute of fraudee No. 268700, 2006 WL 2313612, at *2 (Mich.
18



Ct. App. Aug. 10, 2006). Other courts haveemgl. See, e.g., Williams v. Pledged Prop. I,

LLC, 508 F. App’x 465, 469 (6th Cir. 2012).

Here, Plaintiffs claim that they were promigbdt the foreclosure sale would be delayed
pending review of their loan modification regtie Second Am. Compl. 1 37, 44. Therefore,
the statute of frauds applies; any claims Hdase oral or unsigned pmises to adjourn the
foreclosure sale are barred.

Plaintiffs identify four writings that they &im contain promises to adjourn that satisfy
the statute of frauds: (i) the Frequentlykdd Questions included with the May 2009 Loan
Workout Plan; (i) a purported ‘itton correspondence dated Januzar2011,” (iii) a notice sent
by Defendant Ocwen in November 2012; afd a communication from Ocwen from
September 2012. Second Am. Compl. 11 29, 37. Y¥gpect to the first three items, the Court
concludes that even if these writings contaie tiecessary signatures to satisfy the statute of
frauds — a question the Court need not deeidehey fail to supportlaintiffs’ claim for
promissory estoppel.

As described earlier, the elements of aroldor promissory estoppel are as follows:
“(1) a promise, (2) that the promisor shouldgenabl[y] have expected to induce action of a
definite and substantial character on the drthe promisee, and (3pat in fact produced
reliance or forbearance of thattmae in circumstances such that the promise must be enforced if

injustice is to be avoided.” Lessl, 515A&pp’x at 470 (quoting Novak. Nationwide Mut. Ins.

Co., 599 N.W.2d 546, 552 (Mich. Ct. App. 1999)).
Plaintiffs’ reliance on the Fopiently Asked Questions inaled with the May 2009 Loan
Workout Plan is misplaced. This document did infd°laintiffs that “[a$ long as [they] comply

with the terms of the Workout Plan, [the serri would] not start foreclosure proceedings or
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conduct a foreclosure sale if foreclosure proceedings have started.” FAQs (Dkt. 46-4 (page 9 of
16 (cm/ecf page))). But Plaintiffs acknowdtge that by at least January 2011, and possibly
earlier, Defendants had mied Plaintiffs’ request for a &m modification under the 2009 Loan
Workout Plan. Second Am. Compl. 1 26. Aneé foreclosure sale did not occur until nearly
two years later._1d. § 29. Therefore, Defendatiti comply with their promise not to foreclose
during the May 2009 Loan Workoutd?l review process; Defendarttid not foreclose until well
after that review had been denied. Ri#si reliance on the aceopanying 2009 Frequently
Asked Questions to establish a claim for pr@org estoppel is, consequently, without merit.
Plaintiffs next claim that a similar promise @bstain from foreclosing was set forth in a
“Litton correspondence dated January 5, 2011.”o88Am. Compl. { 37. But Plaintiffs do not
identify the language of this document dre alleged promise ontained therein with
particularity; nor do Plaintiffs attach any sudbcument to their second amended complaint.
This alone is grounds foejecting Plaintiffs’ reliace on this vague docant. See Northampton

Rest. Grp. v. FirstMerit BankN.A., 492 F. App’'x518, 521-522 (6th Cir2012) (dismissing

breach of contract claim whereapitiff did not set forth the tersnof the contract breached, nor

attach the contract to the complaint); Chaffevp. of Ypsilanti v.Gen. Motors Corp., 506

N.W.2d 556, 559 (Mich. Ct. Appl993) (“Promissory estoppel requires an actual, clear, and
definite promise.”);_see also18/2014 Op. & Order at9 n.5 (Dkt. 34) (requing Plaintiffs to
set forth the alleged promisesdth particularity).

To the extent Plaintiffs meant to rely on Litton’s January 12, 2011 correspondence (Dkt.
46-7 (pages 2-3 of 5 (cm/ecf pages))), theu€ has reviewed that document and finds no
language clearly promising to jadrn the foreclosure sale. Tihe contrary, that document

specifically warned Plaintiffshat “[i]f foreclosure action has begun, it will continue until you
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make arrangements with us.”_Id. FurtherDagendants highlight, anguch promise contained

within the January 12, 2011 letterould have lapsed by the tine the sale, as Plaintiffs

acknowledge that Defendants hadnpdeted this review by, datest, April 2011. _See Second

Am. Compl. § 39; see also 4/29/2011 Correspondence (Dkt. 46-7 (page 5 of 5 (cm/ecf page))).
Third, Plaintiffs rely on a form letter &h was sent to them by Ocwen on or around

November 21, 2012, See Second Am. Compl. 1 37; see also 11/21/2012 Correspondence (Dkt.

46-8). That letter states, “While we coreidyour request [for a modification], we will not

initiate a new foreclosure action and will not move ahead with the foreclosure sale on an active

foreclosure as long as we have received gllired documents and you have met the eligibility

requirements.”_See 11/21/2012 Correspondeiite letter also warned, as follows:

The HAMP evaluation and the process of foreclosure may proceed
at the same time. You may receive foreclosure/eviction notices —
delivered by mail or in personef you may see steps being taken
to proceed with a foreclosurelsaf your home. While you will

not lose your home during the HAMP evaluation, to protect your
rights under applicable foreclogufaw, you may need to respond

to these foreclosure notices or take other actions.

Plaintiffs acknowledge that this notice wsant_after the foreclose sale had already
been completed.__See Second Am. Compl. { 37. Moreover, Plaintiffs alleged in an earlier
complaint that they “learned of the saletloéir home when, on November 5, 2012, an ‘Affidavit
of Abandonment’ . . . was found posted on thednfrdoor.” Am. Compl. § 12 (Dkt. 11). This
Affidavit of Abandonment was, #refore, posted more than twe&ks before Plaintiffs received
the above form letter from Ocwen. Accordypgthe Court finds thatas a matter of law,
Plaintiffs could not have reasdsig relied on a form promise ntw conduct a foreclosure sale

while the review process was underway, when pin@mise was sent ndyara month after the
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foreclosure sale, and more than two weekgeraPlaintiffs became aware of the sale.

Furthermore, the language quotsabve clearly warned Plaiffs that they may have to
respond to posted notices andtake other actions to protetteir home while the review
process was underway. This funtlsepports the Court’'s conclusitimat any claimed reliance on
this November 2012 promise that may have resuftéelaintiffs not takng action to save their
home or attempting to redeem the propertgtysale was unreasonable. And to the extent
Plaintiffs did take action, theyifdo explain how they relied to their detriment on the November
2012 promise at issue.

Lastly, Plaintiffs point to a September 2012 letter from Ocwen as evidence of the
promise to adjourn the foreclosure sale. Seeond Am. Compl. 29 (alleging that Ocwen’s
representative asked for additional documentSeptember 1, 2012, and made “representations
that the foreclosure sale scheduled for Sep&g, 2012, was adjourned”). Although Plaintiffs
did not include this letter with their Complaitiey attached it to their response to Defendants’
motion to dismiss._See 9/1/2012tlex (Dkt. 50-4). The letter prases that, if Plaintiffs submit
the requested forms and documents, Defendants, “[wjhile . .. consider[ing] [Plaintiffs’] request,
will not initiate a new foreclosure action and . . . will not move ahead with the foreclosure sale
on an active foreclosure as loag [they] received all requiretbcuments and [Plaintiffs] met the
eligibility requirements.” _Id. Plaintiffs allege that they submitted the requested documents, but
that the foreclosure sale nevertheless mecuon October 25, 2012 — before Ocwen even
considered Plaintiffs’ renewed application. eSgecond Am. Compl. | ZB; see also id. § 37
(“Defendant Ocwen had alreadynfirmed receipt, in September of 2012, of the requested

documents”).
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Defendants argue that the Court should woister the language of the September 2012
letter, because it was attachedPiaintiffs’ response to the motido dismiss, rather than their
second amended complaint. Defs. Reply at 4 il& Court rejects this gmment. In ruling on
a Rule 12(b)(6) motion, courts smma@onsider documents that are not attached to the pleadings,
but that are “referred to in the complaint and c@r the plaintiff's claim.” _See Greenberg v.

Life Ins. Co. of Virginia, 177 F.3d 507, 514ti§6Cir. 1999) (internal citations omitte®)Here,

the September 2012 commaaiion is both referceto in the second anded complaint, see
Second Am. Compl. 1 28-29, 37, and is central &amBtfs’ claim that Defendants promised to
adjourn the foreclosure sale. The documesb akas included in response to Defendants’
argument that no signed writing existed evidenauagh a promise that could support Plaintiffs’
claim for relief. Accordingly, the Court concluglthat it can properly consider this document.

Next, Defendants claim that the Septemb@i2 letter is insufficient to withstand the
statute of frauds, because it does not contain greatire of an authorize@gpresentative. See
Defs. Br. at 11. The Court disagrees.

Michigan’s statute of frauds for financialsiitutions requires a wittg “signed with an
authorized signature by the financial indittn.” Mich. Comp. Laws8 566.132(2). Whether a
contract is “signed” depends evhether the party inteled to authenticatihe writing. “[A]ny
symbol executed or adopted by atpavith the present intent tauthenticate a writing may serve

as a signature.”_Jim-Bob, Inc. v. Mehlimg43 N.W.2d 451, 458 (MichCt. App. 1989). The

September 2012 letter in this case is writteneatterhead bearing Ocwis name and website,
and contains Ocwen’s contact phananber and address. Notaliye letter contains the words

“Sincerely, Ocwen Loan Servicing, LLC” atdhbottom. _See 9/1/2012 Letter (Dkt. 50-4).

8 Defendants are well aware tfis rule, having cited itand the corresponding authority)

themselves in a past motion to dismiss is ttase._See Defs. Br. at 1 n.1, 4 (Dkt. 14).
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Finally, there is no indication that Ocwen inteddeny further action on itgart — such as an
additional signature by one of its representativebefore the promise to adjourn the foreclosure
sale became effective. This cluster of facts fi@ent to raise an inference that Ocwen intended
to authenticate thetter as embodying an enforceable promise.

The Court recognizes that tleeaire non-binding court decisiomsthis circuit that have
concluded that the phrase “Sincerely, [Serviblrme]” on the bottom of cover letter is
insufficient to satisfy the “authorized signaglrrequirement of the statute of frauds. See

Trombley v. Seterus, Inc., No. 12-15676, 2014 64823, at *5 (E.D. Mich. Apr. 25, 2014);

Super v. Seterus, Inc., No. 13-11626, 2014 W02827, at *3-4 (E.D. Mich. Mar. 7, 2014)
(typefaced name of lender does “not fall witlire ‘authorized signature’ requirement in the
statute of frauds”). However, the Court does not find those cases persuasive here for a number
of reasons.

First, some of those cases are distinguishable from the instant action, because the
borrowers in some of those cases sought toreafa statement or promisontained within an
unsigned agreement attached to a signed cover letter. In other words, the challenged promise
was not set out in the signedver letter itself._See,@, Trombley, 2014 WL 1664823, at *5;

Rummell v. Vantium Capital, Inc., No. 13952, 2012 WL 2564846, at *6 (E.D. Mich. July 2,

2012) (seeking to enforce the “TriReriod Plan” that was attamth to cover lger); Brady v.

Chase Home Fin., LLC, No. 11-838, 2012 WL 1900606, at *8 (W.D. Mich. May 24, 2012)

(same). Here, on the other hand, Plaintiffs aekigg to enforce a promise contained within the
signed document, i.e., a promidetailed in the cover letter.
Second here, unlike in mosbf the cases abov#here is no indication that Defendants

intended that any further action on their part -gnature or otherwise — lrequired before the
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promise to adjourn the foreclosure sale becafieetere. Rather, all thatvas required was that
Plaintiffs submit the necessary materials, a requirgénteat Plaintiffs allege that they met. See

Trombley v. Seterus Inc., -- F. App’x 2015 WL 3620412, at *2 n.2, 5 (6th Cir. June 11, 2015)

(while “presum[ing] that the phrase ‘Sincerely, IBMnder Business Process Services, Inc[.]
was intended as a ‘signature’ of the cover letter by Seterus,” the court declined to enforce
unsigned modification agreement attached tihe cover letter, because the modification
agreement contained blank signature linesbfuth the borrower and the servicer, which would
have been “pointless” if thésignature line on the accompang cover lettewas intended to
bind Seterus to the [attached] Modificatior?.”).

Third, the Court concludes th#te cases that insist onetlpersonal signature of some
identifiable individual graft an unjustifiableequirement onto the Michigan statute based on a
misinterpretation of Michigan case law. Theeareferenced above seggthat the only way to
satisfy the statute of frauds is to identify a wiment containing the signature of an “authorized
representative,” which the deasis imply means the personal satpre of an individual agent.
Under this reasoning, an authorizegbresentative’s inclusion af typed entity-servicer's name
is insufficient. These casesnggally reach this conclusiopased on the following language

from Cadle Company Il, Inc. v. P.NGroup, Inc., No. 275099, 2007 WL 3119569, at *2 (Mich.

Ct. App. Oct. 25, 2007): “[Alny modification or uxeer of the guaranty [at issue] is not

enforceable unless it is in writing and signed byaamhorized representative of Fifth Third

° Defendants’ reliance on Goss v. ABN AMR®@ortgage Group, 549 F. App’x 466 (6th Cir.
2013); Federal Home Loan Mortgage @ov. Hassell, No. 11-14564, 2013 WL 823241, at *6-7
(E.D. Mich. Mar. 6, 2013); Ellis v. ChasHome Finance, LLC, No. 14-11186, 2014 WL
7184457, at *6-7 (E.D. Mich. Dec. 16, 2014); Gareidederal National Mortgage Ass’n, No.
13-1259, 2014 WL 2210784, at *5-7 (W.D. MichApr. 30, 2014); and Voydanoff v. Select
Portfolio Servicing, Inc., No. 298098, 2011 WA757841, at *6-7 (Mich. Ct. App. Dec. 22,
2011), is not persuasive for these same reasons.
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Bank.” See Helmus v. Chase Home FId.C, 890 F. Supp. 2d 80813 (W.D. Mich. 2012)

(citing Cadle Co. I, Inc.); By, 2012 WL 1900606, at *8 (same).

However, the court in Cadle Company lhc. did not state #t the “authorized

representative” must sign the document in his@rname. In Cadle, the defendant’s president
signed an unlimited personal guaranty in 2002 thaedf in relevant partin consideration of
any credit or other financial accommodation hedme® or hereafter égnded by [Fifth Third
Bank] . . . to [the defendant], [the presidegtiarantees prompt payment when due. . . . The
indebtedness includes any andirdebtedness and obligations n@w hereafter owing to [Fifth
Third Bank].” In 2004, Fifth Third Bank anddldefendant executed a revolving note, on which
Fifth Third Bank claimed dendant subsequently defaultelifth Third Bank subsequently filed
suit, claiming that the defendant’s presidevas responsible for payment of the 2004 note
pursuant to the 2002 guaranty. The defendant’s president responded by arguing that Fifth Third
Bank had waived or modified the provision iretQuaranty specifying that it extended to all
future debts, as purportediwidenced by “an agreement tlite] 2004 note was a stand alone
note not guaranteed by the June 2002 gugra Cadle Co. I, 2007 WL 3119569, at *1.

The Michigan Court of Appeals concluddaat this alleged agreement modifying or
waiving the 2002 guaranty as to the 2004 note w@enforceable under Michigan's statute of
frauds. The court noted that the 2002 rgnéy was a financial accommodation covered by
Michigan Compiled Laws 8 566.132(2), and, theref “any modification or waiver of the
guaranty is not enforceable unless it is in mwgtand signed by an autliwed representative of
Fifth Third Bank.” 1d. at *2. Th court highlighted that “[t{]heindisputed evidence discloses
that no authorized representative of Fifth ThircaBaigned such a modification or waiver.”_Id.

Therefore, the court declined to erderthe alleged modification or waiver.
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However, the terse, unpublished opinion slat describe the alleged waiver or
modification agreement. It cannot be determinéether there was no writing at all, or whether
there was a written agreemenithvout any authenti¢geng symbol, or whether the bank’s name
did appear on the document but it lacked theiearsignature of anndividual bank official.
Thus,_Cadle does not hold thatiadividual’'s personal signature muse affixed to the writing.

Fourth, to adopt Defendanttonstruction of the statute widl torture itslanguage. The

statute requires that the writing be “signedhwan authorized signature by the financial

institution.” Mich. Comp. Law$ 566.132(2) (emphasis added)he language does not say that
the writing must be signed by andividual, or that a cursiveignature must be employed.
Courts should not graft language onto auttatthat goes beyond itsatural reading. _PIC

Maintenance, Inc. v. Dep’t of Treagur809 N.W.2d 669, 674 (Mich. Ct. App. 2011) (courts

should not “read words into the plain languadehe statute”); see s People v. Carey, 170

N.W.2d 145, 147 (Mich. 1969) (“Theddrt can only give full effedio the plain meaning of the
term as used in the statutedacannot read into the law a ré@gment that the law-making body
has seen fit to omit.”).

Fifth, insisting on a personal signature wodkpart markedly from the long history of
the statute of frauds under which a “signatuwredld include any notatiosignifying adoption or
assent to being bound. See 4 Corbin, Corgr8@3.4, pp. 789-798; 72 Am. Jur. 2d Statute of
Frauds 8§ 257 (“[T]he general rule [is th#te signature may belypewritten or printed
mechanically, if, but only if, by signing in arof these methods the party whose signature is

essential intends to awahticate the instrument as his agt3y C.J.S. Statute of Frauds § 204

(1943) (“Where employed with fent to authenticate the wirig, a printed, stamped or

typewritten signature will satigfthe requirements of the siéé of frauds.”); Restatement
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(Second) of Contracts 8§ 134979); see also Mit Comp. Laws 8 440.1201(kk) (*‘Signed’
includes any symbol executed or adopted by aypaith present intention to adopt or accept a
writing.”). While the statute ofrauds for financial institutionszas meant to broaden the kinds
of promises that had to be in writing, nothimgthe wording of the statute suggests that the

standards for determining whethbere was a sufficient signaturediaeen made more stringent.

Compare Mich. Comp. Laws 8 566.132(19r the ordinary statutef frauds, promises must be
“in writing and signed with an dlorized signature by the party be charged”), with Mich.
Comp. Laws 8 566.132(2) (for the sti of frauds for financial stitutions, promises must be
“in writing and signed with an authorized signature by the financial institution”). Nor have
Defendants identified any legadive history that would leai a contrary conclusion.

Finally, adopting a heightened stringency fignatures would promote unjust results.
Consumers and seasoned merchants alike a&@ tas being tendered documents containing
promises — such as form contracts, warrantguotes and invoices — that close with only a
printed company name, rather than the pelsdrandwritten signatureof an individual.
Defendants’ theory would mean that lendessild make detailed promises to customers and
affix the lender’'s name, and deceive even the moghisticated customer into believing that an
enforceable promise had been made and could be relied upon.

Can it really be imagined that the Michig Legislature intendiethat a lender would
escape liability for its promises by having arthawmized representative affix the typewritten
name of the servicer-institution — rather thiha handwritten name of the representative himself
or herself — below the word “Sincerely” on affodocument printed onéhender’s letterhead?
This recipe for ensnaring the unwary would contiegtstatute of frauds into a statute for frauds,

and undermine its fundamental purpose of “préwvenfraud or an opportunity for fraud.”
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Kent v. Bell, 132 N.W.2d 601, 654 (Mich. 196%upting Hunter v. Slater, 49 N.W.2d 33, 35

(Mich. 1951)) (statute must not be interpreted so as to become “an instrumentality to be used in

aid of fraud or as a stumblingdak in the path of jstice”); see also FEI Co. v. Republic Bank,

S.E., No. 268700, 2006 WL 2313612, at *2 (Mich. Ct. App. Aug. 10, 2006) (same).

For purposes of the instant motion to dismiss, Defendants do not dispute that an
authorized representative {f)cluded the typewritte “Sincerely, Ocwen Loan Servicing, LLC”
on the bottom of the September 2012 letter,dinted the letter on Qeen’s letterhead, and
(i) sent it to Plaintiffs on Owen’s behalf. In light of the above arguments, and given that
compliance with Michigan’s statute of fraudsdecided on a case-logse basis, Kelly-Stehney

& Assocs., Inc. v. MacDonald’s Indus. Prods., Inc., 693 N.W.2d 3®8 (Mich. Ct. App. 2005),

the Court concludes that the &tiead, closing statement, and contact information combined are
sufficient in this case to satisfy the “sign&turequirement for purposes of a motion to dismiss

regarding promises made iretletter. _See Frost v. Wells iga Bank, N.A., 901 F. Supp. 2d

999, 1007 (W.D. Mich. 2012). Accordingly, the Cbuejects Defendarit@argument that the
statute of frauds necessarilysposes of Plaintiffs’ claim.

Defendants next claim that the Couhosld dismiss this cause of action, because
Plaintiffs’ interest in the property was extingfoed upon expiration of ¢hstatutory redemption
period. Defs. Br. at 16-17. As this Court explaiimed past decision in hcase, a plaintiff may
seek to set aside a foreclosure sale evesr #tie redemption period has run, so long as the

plaintiff can show a fraud or irgeilarity relating to théoreclosure processSee Etts v. Deutsche

Bank Nat'l Trust Co., No. 13-11588, 2014 WL 6453&8;5 (E.D. Mich. Feb. 19, 2014). The

Court concludes that Plaintiffallegation regarding a promis@nd subsequent failure) to

adjourn the foreclosure sale fits within thigle. Michigan’s statutory requirements for
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conducting foreclosures by advsement contain detailed noticequirements to ensure that
borrowers are aware of the sale, have a changerthase the property at the sale, and are aware
of the timeline for redemption. _See Mich. G. Laws 8§ 600.3208, et seq. To that end, the
statutes set forth specific requirements &mljourning a foreclosursale, including notice
requirements. See Mich. Comp. Laws § 600.3220. \Wesenot the case, ¢hinitial notfication
requirements for conducting a foreclosure sabelldl have no meaning, as a lender could simply
set a date and then continua#igjourn it until the borrowerso longer knew of the sale, and
therefore lost the right to attempt to purchase the property and/or redeem within the statutorily
defined period.

Here, Defendants allegedly promised to adjaime foreclosure sale pending a review of
Plaintiffs’ request for a loan modification. Y@&laintiffs claim thaDefendants moved forward
with the sale on October 25, 2012, wHikintiffs believed the reviewas still pending. If true,
this undermined both the statutaequirements and intention batithe notice requirements for
conducting a foreclosure by advertisem@ntTherefore, the Courtoncludes that the alleged
broken promise to adjourn the foreclosure dalex potential irregularity arising out of the
foreclosure process, not just an issueceoning the loan modification negotiations.

Furthermore, Plaintiffs sufficiently allegbat they would have been in a better position
to preserve their interest in the property, fautthe alleged promise tadjourn the foreclosure

sale during the review ped. See Kim v. JPMorgan Chase Bank, N.A., 825 N.wW.2d 329, 331

(Mich. 2012). Plaintiffs claim that, becausetbis promise, they Grewent other opportunities

19" Notably, Defendants attached the sheriff'sdjegith the notices of foreclosure included, in
support of a past motion to dismiss. See Sheiggd (Dkt. 14-6). These notices reflected an
originally scheduled sal@date of September 6, 2012, andaatual sale date of October 25, 2012,
without any notices of adjournment in betwedrhis supports Plaintiffs’ claim that Defendants
adjourned the sale as promiséut subsequently rescheduledithout notice to Plaintiffs.
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to save their home, such as seeking anotypr of loan modificationtefinancing the existing
loan, pursuing a short sale, restructuring underbé@nkruptcy code or renting the property and
relocating.” Second Am. Compl. {45. The QGoconcludes this is $licient to survive a
motion to dismiss in this case.

Defendants next suggest tHaaintiffs cannot rely on alieed promises to adjourn the
foreclosure sale pending review, because ébdants performed every obligation that they
colorably promised.” Defs. Br. at 16. Defendaatgue that the docuntsrfestablish that the
October 25, 2012 foreclosure did not occur mgira review period, because the review had
already been completed by April 29, 2011.” Id. described above, this is true regarding the
alleged written promises that Plaintiffs redp from before April 29, 2011. But Plaintiffs also
seek to enforce the promise to adjourn thabistained in the Septdrar 2012 letter, which pre-
dates the foreclosure sale and post-dates the Ap2(9, completion of the minal review. In
other words, taking all inferencas Plaintiffs’ favor, DefendanOcwen agreed to undertake a
new review in September 2012, but foreclogest month later — before that review was
competed. Accordingly, the October 2012efdosure may have occurred during a review
period.

Finally, Defendants argue that laches shddd Plaintiffs’ claim, because Plaintiffs
could have included this causeadftion in its original or anmeled complaints. Defs. Br. at 20-
22. Defendants claim that, at latest, Plaintifisidd have been aware tfis claim by the date
of the sheriff's sale, October 25, 2012. Id. at However, “[flor laches to apply, inexcusable

delay in bringing suit must have resulted in pdéje.” Tenneco Inc. v. Amerisure Mut. Ins. Co.,

761 N.W.2d 846, 864 (Mich. Ct. Apg008) (citations omitted). Defendants have not alleged or

shown how they were prejudiced Blaintiffs bringing this claim for the first time in the second
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amended complaint. Instead, Defendants focu®lamtiffs’ failure to “allege [a] reason for
their inexcusable delay.” Defs. Bat 22. This is insufficient.

Therefore, having carefully reviewed Defentta arguments in support of their motion to
dismiss, the Court concludes that Plaintiffs have stated a valid claim for promissory estoppel
based on Defendant Ocwen’s September 1, 201fwniromise to adjourthe foreclosure sale
pending a loan modification reviewr his claim may proceed.

V. CONCLUSION

For the foregoing reasons, the Court grantsart and denies ipart Defendants’ motion
to dismiss (Dkt. 47). Plaintiffs may proceed owlgh their claim for pronssory estoppel, to the
extent this claim is based on the promise to adjdbe foreclosure saleahis contained in the
September 1, 2012 letter from Ocwen. The Cowmdises all of Plaintiffs’ remaining claims

with prejudice.

SOORDERED.
Dated: August 25, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARKA. GOLDSMITH

UnitedStatedDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing docunvess served upon counsel of record and any
unrepresented parties via the Court's ECF Systeltndio respective email or First Class U.S. mail
addresses disclosed on the Notice @ckbnic Filing on August 25, 2015.

s/CarrietHaddon
Case Manager
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