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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DONALD C.BURNIAC,
Caséo. 13-CV-12741
Plaintiff, HonMark A. Goldsmith

V.
WELLS FARGO BANK, N.A., et al.

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT (Dkt. 17)

[. INTRODUCTION
Before the Court in this foreclosure tteat is Defendant Wells Fargo Bank, N.A.’s
motion for summary judgment (Dkt. 17). Defendargues that Platiff Donald Burniac’s
thirteen-count Complaint is subject to dismissald Wells Fargo is entitled to judgment as a
matter of law, because Plaintiff has failed to #aasgenuine issue of material fact regarding any
of his claims. Plaintiff fileda response (Dkt. 22), and Defendéted a reply (Dkt. 24). The
Court determined that oral argument would aesist with resolutiomf Defendant’'s motion.
See 11/18/14 Order (Dkt. 26).
Having reviewed Plaintiff's Complaint, the pi@s’ briefing, and th relevant authority,
the Court concludes that Plaifi8 claims are not sustainable. Accordingly, for the reasons set
forth below, the Court grants Defendant’s motion.
[I. BACKGROUND
In 2003, Plaintiff executed a note and mortgage with Washington Mutual Bank

(“WaMU”) for the purchase of his residenceetimortgage was recorded on February 25, 2003.
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Compl. 9. Plaintiff claims the mortgage loaas pooled, i.e., securitized, with a number of
other mortgage loans, although he providesewmlence that his specific mortgage loan was
actually pooled; Defendant Wells Fargo claims it was not.

Wells Fargo began servicing the loan irbfegary 2007._See 2/26/12 Letter (Dkt. 1-1 (97
of 121 (cm/ecf page)). In Manc2007, the mortgage was assigned from WaMu to Wells Fargo.
See Assignment (Dkt. 17-5). The assignmergigeied by Mary Jo McGowan — a purported
Assistant Vice President of WaMu and notarized by Maria Leon@erholdt. _Id. Plaintiff
claims this assignment was tidulently executed by NationwidetlE Clearing (“NTC”), a “now
disgraced robo-signing, forgery, and mortgage da fraud mill.” Compl. §§ 13-15. Plaintiff
alleges these signatures were dats done without the signengersonal knowledg 1d. 11 19-
21. In the alternativeRlaintiff asserts that NTC did not Ve WaMu’s authority to execute the
assignment,_ld. § 22. Plaintiff claims th&signment was, thus, invalid and void.

The assignment was recordedly after its execution. €@ Assignment. In September
2008, WaMu filed for Chapter 11 bankruptcy. Compl. § 27.

Plaintiff alleges that Wells Fargo told hithat it would modify his loan, but only if he
fell behind in his payments.__Id. § 44. Ptdinclaims Wells Fargothen put him through
“Paperwork Hell,” where it woul continuously requestocuments from him, and then claim to
have never received the documents. Id. 19Gl9-Wells Fargo ultimatgldenied Plaintiff's
request for a modification. Id. § 56.

Defendant — via counsel — then sent Rii#fi a notice pursuant to Mich. Comp. Laws
§ 600.3205a, inviting him to participate in the fwesclosure statutory modification process.
See Notice (Dkt. 17-6). In his Complaint, Plaihtifiaims that he “contacted the foreclosing law

firm [] within the requisite time-fime,” but that Defendant scheduteé sheriff's sale instead of



holding a meeting._Id. 9 58-6Mefendant has attached an @#vit to its motion stating that
Plaintiff never requested the quwred loan modification meeig in response to the notice.
Affidavit of Ebony Gerwin (Gerwin Aff.”) (Dkt. 17-7).

Defendant then scheduled a sheriff's sale for the property. Compl. § 61. The record
suggests this case was fileddre the sale commenced.

Plaintiff also includes in his Complairsicattered and vague allegations of harassing
collection calls; wrongful assesenmt of monthly late fees; sappropriating funds paid by
Plaintiff; not paying insurance @miums; and failing to properiyredit his account for payments
made. Id. 1 63-65, 134.

Plaintiff's Complaint contains thirteen causes of action:

(2) Declaratory judgment that Defendamlated Mich. Comp. Laws 88 600.3204(1)
and(3);

(2) Declaratory judgment that Defdant violated Mich. Comp. Laws
88 600.3204(4), .3205a, and .3205c;

3) Breach of the mortgage contract;

4) Intentionalfraud;

(5) Constructivdraud,;

(6) Tortious interference with contractual relations;

(7) Civil conspiracy;

(8) Violation of Michigan’s Regul#on of Collection Practices Act;
(9) Violation of Michigan’s Occupational Code;

(10) Accounting;

(11) Breach of contract of the imptieluty of good faith and fair dealing;



(12) Declaratory judgment regarding whetliefendant violated federal regulations;
and

(13) Quiet title.
. SUMMARY JUDGMENT STANDARD

A court “shall grant summary judgment ifethmovant shows that there is no genuine
dispute as to any material faatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). When a def#ant seeks summary judgment thefendant “bea the initial
responsibility of informing thelistrict court of the basis for its motion, and identifying those
portions of the pleadings, depositions, answy interrogatories, and admissions on file,
together with the affidavits, #ény, which it believes demonskahe absence of a genuine issue

of material fact.” _CelotexCorp. v. Catrett, 477 U.S. 317, 3g®86) (quotation marks omitted).

“[A] plaintiff must present affirmative evidenda order to defeat @roperly supported motion

for summary judgment . . . as long as thainglff has had a fullopportunity to conduct

discovery.” _Anderson v. Liberty Lobby, Inely7 U.S. 242, 257 (1986). When evaluating the

evidence, courts draw all inferees in favor of the non-moving party. Warf v. United States

Dep't of Veterans Affairs, 713 F.3d 874, 877 (6th Cir. 2013).

In response to Defendant's motion, Ptdinoffers no new evidnce or testimony
revealed through the discovery process. Ratherrelies exclusively on the same documents
attached to his Complaint, as well as the allegatwithin the Complaint itself. However, with
respect to his allegations, ‘tdefeat a motion for summary judgent[,] a plaintiff can no longer
rely on the conclusory allegations of its cdaipt.” Id. at 878 (quotation marks omitted).

The one exception to this rule is that a vedfcomplaint that is signed “under penalty of
perjury pursuant to 28 U.S.C. § 1746 . . . cartlee same weight agould an affidavit for

purposes of summary judgment.” El Bey v. Roop, 530 F.3d 407, 414 (6th Cir. 2008).




Nevertheless, “[a]lthough statements in a verifoednplaint may function as the equivalent of
affidavit statements for purposes of summary jadgt, . . . affidavit statements must be based

on personal knowledge.” Weberg v. Frank®9 F.3d 514, 526 n.13 (6th Cir. 2000) (citation

omitted). To the extent the allegations are not based on personal knowledge, they may be
disregarded for purposes of summary judgmedt. Furthermore, “[c]lonclusory assertions, . . .
even those advanced in the form of a verified complaint, are not sufficient to show a genuine
issue of fact necessary foetdenial of summary judgmentlee v. Hill, No. 12-cv-10486, 2013

WL 5179059, at *4 (E.D. Mich. Sept2, 2013) (quotation marks omitted).

Although Plaintiff generally “swar[s] or affirm[s] that ta . . . alleghons [in his
Complaint] are true to the beof [his] knowledge, informain, and belief,” Compl. at 43,
Plaintiff does not differentiate between thadkegations that are based on his knowledge and
those that are based on his belief, nor does<xpeessly swear to the allegations “under penalty
of perjury.” Therefore, the allegations in Plaintiff's Complaint alone are insufficient for

purposes of defeating summaydgment. _See Totman v. Louisville Jefferson Cnty. Metro

Gov't, 391 F. App’x 454, 464 (6th Cir. 2010) (hoidi that a similar statement in a complaint
“indicates that the allegations of the conplago beyond [the plaintiff's] personal knowledge
and extend to matters within [his] beliefs. sHieliefs, however, do not meet the evidentiary
standard set forth in Rule 56[(c)[4f the Federal Rules of Civil Procedure.”); see also Cruse v.
Wayne, 12-cv-479, 2014 WL 713001, at *4 n.3.DMMich. Feb. 25, 2014) (citing Tenneco

Auto. Operating Co., Inc. v. Kingdom Auto Parts, 410 F. App’x 841, 848 (6th Cir. 2010) (court

did not abuse its discretion instégarding unsworn declaratiotgcause the declarations were
not made under penalty of perjury and didbt‘rspecify which statements were made under

information and belief and which wenmgade from personal knowledge”)).



IV. ANALYSIS

A. Local Rule 7.1(a) Concurrence Requirement

In his response to Defendant’s motion fomsoary judgment, Plaiiit requests that the
Court strike Defendant’'s motion. Plaintiff claims that Defenidaver soughtoncurrence in
the motion, as required by Eastern Districtichigan Local Rule 7.1(a) and the Court’s
practice guidelines. Pl. Resp.141-14. Plaintiff claims Defenddatstatement of concurrence is
untrue, and that Defendant’s counsel refuse@spond to Plaintiff's requests for updates on his
loan modification request. Id. Bandant disputes this claim, steg that it discussed the motion
during conferences with the Cownd in “several conversationschaxchanges” with Plaintiff's
counsel. Def. Reply at 1-2 (Dkt. 24).

The Court need not resolve this factual dispute, however, because it finds this argument
unavailing for two reasons. Hirsthe goal of the concurremaequirement is to avoid the
needless spending of time and resources by tlepand the Court on motions to which there
is actually agreement in the relief sought. Itlear from Plaintiff'sresponse to Defendant’s
motion, however, that he does not concur in théiano Further, Plaintiff has failed to identify
how he was legally harmed or prejudiced the purported failure to seek concurrence.
Therefore, the Court declines to punish Def@ent based on the purped failure to seek
concurrence.

Second, Plaintiff's request wtrike Defendant’s motion based on the alleged failure to
seek concurrence is procedurally deficient.ddfal Rule of Civil Procedure 7(b) requires that
“[a] request for a court order rauube made by motion.” Here,ditiff's request to strike was
not made by motion, but rather through argumemttained in his response to Defendant’s

motion. This is improper. See Jame&&d. Home Loan Mortg. Corp., No. 13-13029, 2014 WL




4773648, at *16 n.10 (E.D. Mich. Sept. 24, 2014) (degyequest for leave to amend that was
raised in a response brief); E.D. Mich. Local R&f’x ECF, R5(e) (“[A] response or reply to a

motion must not be combined with a countestion.”); see also lo$ev v. Schilling, No. 10-

1091, 2013 WL 271711, at *5 n.8 (M.D. Fla. Jan. 24, 2@d8nying request tetrike affidavits
because “including this request for affirmative relief in their response to Plaintiff's Motion rather
than filing a separateotion is improper”).

Therefore, the Court denies Plaintiff'sqreest to strike Defedant’'s motion based on
Defendant’s alleged failut® seek concurrence.

B. The Unknown Defendants

Plaintiff originally brought this action agest three Defendants: (i) Wells Fargo Bank,
N.A.; (i) “Unknown Trustee, as Trtse on behalf of thasset-backed security which the loan
at issue was pooled;” and (iii) “Unknown Trustethnknown asset-backed security at issue.”
Compl. (Dkt. 1-1). The two unknawDefendants were included bdsen Plaintiff's belief that
his mortgage loan was securitized, Compl. § 1faca Wells Fargo disputes, see Def. Resp. to
Mot. to Remand at 2-3 (Dkt. 6).

After the parties were unsuccessful in thaitempt to resolve this matter, the Court
issued a Case Management and Schedulingr@udmting the parties until July 31, 2014 to
complete discovery. See CMO (Dkt. 9). Destite close of discovery, however, Plaintiff still
has not identified the mmown Defendants with any particutgr Plaintiff has not sought to
amend the case caption to name these Defendants, nor does he even identify these Defendants in
his response to Defendant’s motion for summadgment. Wells Fargo, on the other hand,

continues to assert that no such entities eXste Def. Br. at 21 (Dkt. 17) (“The terms are made-



up attorney rhetoric and . . . Defendant did mat eould not have any ‘agreement’ with any such
fictitious “Trust’ or ‘Trustee.”).

Trial and liability against thse unknown Defendants would @& possible without their
identification. Accordingly, given that the dmeery and dispositive-motion deadline have now
passed without Plaintiff identifying these Defentya the Court dismisses the claims against

them. _See Anderson v. Bank of Am.AN.No. 13-12834, 2013 WL 5770507, at *1 n.2 (E.D.

Mich. Oct. 24, 2013) (“Although Plaintiff narmean Unknown Trustee and Unknown Trust as
Defendants, there is no trust oudtee that has an interest ire tnortgage loan at issue here.
Therefore, the claims against the Unknolvastee and Unknown Trust are DISMISSED.”).

C. AbandonedClaims

Wells Fargo seeks summary judgment dh @unts contained within Plaintiff's
Complaint. Plaintiff respondetd Defendant’'s motion, explaininghy he believes some of the
counts should not be subject to summary juelgin However, Platiff did not respond to
Defendant’s dispositive argumemtgarding five causes of action: (i) tortious interference with
contractual relations (count six)i) Michigan’s occupational@de (count nine)(iii) accounting
(count ten); (iv) failure to comply with condtin precedent under code of federal regulations
(count twelve); and (v) quiditle (count thirteen).

The Court deems Plaintiff's failure to address Defendant’s dispositive arguments

regarding these claims asaalodlonment of these causes of action. See Brown v. VHS of

Michigan, Inc., 545 F. App’x 368, 372 (6th rCi2013) (“This Court’'s jurisprudence on

abandonment of claims is clear: a plaintiff is deemed to have abandoned a claim when a plaintiff

fails to address it in response tmation for summary judgment.”).



Furthermore, the Court has reviewed th&@ms, Defendant’s arguments, and numerous

cases addressing these exact same claims aydeladintiff’'s counsel._See, e.q., Anderson, 2013

WL 5770507, at *1-6; Goodwin v. CitiMoréme, Inc., No. 12-760, 2013 WL 4499003, at *1-8

(W.D. Mich. Aug. 19, 2013); McDonald %reen Tree ServicindgLC, No. 13-12993, 2014 WL

1260708, at *3-8 (E.D. Mich. Mar. 27, 2014). Evenhé Court was to conclude that Plaintiff
had not abandoned these claims, they would be subjdetmissal on their nnigs in any event.

Therefore, the Court dismisses theauses of action with prejudice.

D. Count One: Mich. Comp. Laws 88 600.3204(1), (3)

Plaintiff's first claim is entitled “declaratgrrelief that the foeclosure violates MCL
600.3204(1) & (3).” Compl. §68-107. Althoughtiéded a claim for “declaratory relief,”
Plaintiff also seeks a temporary restraining order, a preliminary injunction, damages, and costs
and fees._ld. 1 107.

Plaintiff's claim is based on a purportedlyatid assignment from WaMu to Defendant
Wells Fargo via NTC. Plaintiff claims that the signatures on the assignment were forged or done
without knowledge, and thuke assignment isvalid. 1d. § 83-85, 91-97Plaintiff refers to this
practice as “robo-signing.”_1d. { 13Plaintiff also asserts thatyen if the signarres were not
forged, NTC did not have the authority to extecthe assignment on behalf of WaMu or the
purported unknown Trust. Id. 11 22, 86-88. Plairtifther claims that there were issues with
the purported transfer of the mortgage loandooling, and that “nonef the Defendants, nor
any other person or entity has the authdotforeclose upon the [p]roperty.” Id. 71 99, 103.

Defendant first argues that this claim isbgct to dismissal because Plaintiff has not
introduced evidence of the purported violationBef. Br. at 5-7. Defendant maintains that

Plaintiff has failed to buttress his assertion tRaiC did not have the #uority to execute the



document on WaMu'’s behalf, nor has Plaintiff shatat a genuine issue ofaterial fact exists
that the signatures wefalsified. _1d.

Defendant also claims thata#itiff does not have standing taise this claim — even if
there was an error in the assignment — becauka$aot shown prejudice from the error. 1d. at
7-12. Defendant notes that Pldintioes not claim that some other entity exists to challenge
Defendant’s ownership status, nor does Plaintiff allege that some entity other than Defendant has
sought to enforce or threated to enforce the note miortgage._Id. at 10-11.

Plaintiff responds that a document executeddrgery is null and void, and, therefore,
the assignment is invalid. Pl. Regp 15. Plaintiff also argues that he has standing to raise such
a claim. d. at 15-16. Plaintiff does not ditlg respond to Defendant’s argument regarding a
threat of double recovery.

This Court recently addressed the issue lmdraower’s standing to challenge assignments

in Etts v. Deutsche Bank National TtuSompany, No. 13-11588, 2014 WL 645358, at *6-8

(E.D. Mich. Feb. 19, 2014). In that case, thentitiialleged the assignment was invalid because
the assignor purportedly ditbt hold the note and/or mortgagethe time of the assignment due

to a bankruptcy. Quoting Livonia Propestieloldings, LLC v. 12840-12976 Farmington Road

Holdings, LLC, 399 F. App’x 97, 99 (6th Cir. 201@his Court explained that there is “ample

authority to support the propositichat a litigant whds not a party to amssignment lacks
standing to challenge thassignment.” _Id. This Court didarify, however, that there is an
exception to this rule if the obligor asserts éedse to foreclosure thatenders the assignment
absolutely invalid or ineffective, or void. ... These defenses incleichonassignability of the
instrument, assignee’s lack tfle, and a prior revocatioof the assignment.” _ldguotation

marks omitted).
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This Court also explained the reason behind granting these exceptions; they exist to allow
the borrower to protect himself or herself fronving to pay the same debt twice. Therefore,
“[w]ithout a genuine claim that [a foreclosing dedlant] is not the rightfubwner of the loan and
that [a plaintiff] might therefar be subject to double liabilityn its debt, [a plaintiff] cannot
credibly claim to have standing to challeng#®e assignment._ Id. (alterations in original)
(quotation marks omitted). Recehlichigan case law similarly guires a plaintiff to show
prejudice to sustain a cause of action under MichsgBomeclosure statutes, i.e., that he or she

would have been in a tter position to preserve his orrhmterest in the home absent the

purported defect. See Kim v. JPMorgara€é Bank, N.A., 825 N.W.2d 329, 337 (Mich. 2012).

With respect to Plaintiff's allegations basaul purported defects with the assignment, the
Court finds that this claim is deficient. Riaff argues that the aggiment was “robo-signed,”
i.e., fraudulent and/or done Widut the assignor’s authty. In support of tis claim, Plaintiff
attaches to his Complaint: (i) the assignment (kt (77 cm/ecf page)]ii) articles and blog
posts about state attorneys gahenvestigating companies rfaobo-signing (Dkt. 1-1 (79-84
cm/ecf pages)); (iii) other documents purpdlyesigned by the NTC ghers, which purportedly
reveal different signatures (Dkt. 1-1 (86-91 cm/ecf pages));(i@hdn article suggesting that
some signers at NTC may not urgtand assignments (Dkt. 1-1 (98-cm/ecf pages)). These
documents fail to raise a genuineue of material fact that Plaiffits instruments, in particular,
were subject to false signatures. Nor has Plaintiff introduced evidence to support his claim that
NTC lacked authority to effectuate the assignhm behalf of WaMu. Nevertheless, even if
such evidence existed, this claim would fail.

Numerous courts, including tH&ixth Circuit, have concluded that similar allegations of

robo-signing, if true, would result in the Ext being voidable, not void._ See Connolly v.

11



Deutsche Bank Nat'l| Trust Co., 581 F. Ap®¥0, 507 (6th Cir. 2014) (in discussing robo-

signing allegations, noting that “thpaintiff was a thid party to the assignments and could only

prove that any defect was merely voidaklé&pss v. Wells Fargo Bank, N.A., No. 14-627, 2014

WL 5390659, at *5 (W.D. Mich. Oct. 22, 2014) (collect cases, and rejecting the argument that
the “assignments are invalid because they webe-signed and thus fraudulent,” because this
“is not one of the defenses permitted by Livoraad thus, [the plairfs] lack standing to

challenge the assignment”); see also Maraul CitiMortgage, Inc., No. 12-10250, 2013 WL

530944, at *5-8 (E.D. Mich. Feb. 11, 2013) (Gold¥mJ.) (dismissing same claim of robo-

signing under Livonia Properties).
Furthermore, Plaintiff has failed to suficitly allege or show the threat of double

recovery required to sustain such a cause of action.__In Conlin v. Mortgage Electronic

Regqistration Systems, Inc., 714 F.3d 355, 361-362 Q&th2013), the Sixth Circuit examined a

similar claim of a purportedly invalid assignmeluie to “robo-signing.” Citing, in part, Livonia

Properties, the Sixth Circuit explained thatp]tfst-Kim, Michigan mortgagors seeking to set
aside a sheriffs sale unddg 600.3204 will have to deonstrate prejudice (e.g., double
liability).” The Sixth Circuit utimately concluded that dismissal of the plaintiff's claim was
appropriate because,

[e]Jven were the assignment froMERS to U.S. Bank invalid, thereby

creating a defect in the foreslure process under 8§ 600.3204(1)(d),

Plaintiff has not shown thdte was prejudiced. Heas not shown that he

will be subject to double liability fronanyone other than U.S. Bank; he

has not shown that he would have bé@eany better potion to keep the

property absent the defect; and has not shown that he has been

prejudiced in any other way.

Id. at 362.
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Plaintiff's claim suffers from the same defed®laintiff broadly #eges in his Complaint
that he “fears double recovery.” Compl.  105. However, on summary judgment, Plaintiff has
failed to attest to this fear or explain why itvelid. Plaintiff has introduced no evidence that his
mortgage and note have been severed. Nor Btmstiff sufficiently explain in either his
Complaint or his response to Defendant’s mot{i) why he fears doublrecovery, (ii) which
entities have sought or likely widleek to enforce the note or rigage other than Defendant, or
(i) whether any such action has been takétaintiff does not allege that WaMu — nor any
other entity other than Wells Fargo — has demanded payment from him based on the
purportedly fraudulent nature of the assignmemt the contrary, Plaintiff acknowledges that
WaMu filed for Chapter 11 bankruptcy in 2008, Compl. 1 27, and Plaintiff has not identified any
entity other than Wells Fargo that may own theerextd/or mortgage. Further, Plaintiff has not
explained, nor even alleged, how he would have e@nbetter position to preserve his interest
in the property but for the pportedly fraudulent assignmeht.

Numerous courts have concluded that simganclusory allegations of a “fear[ of]

double recovery” are deficientSee,_e.g., Ross, 2014 WL 5390659*%tGriffin v. JPMorgan

1 Plaintiff's reliance orkKim, 825 N.W.2d at 329 and Sobkh Bank of Am., N.A., No. 308441,
2013 WL 2460022, at *1-3 (Mich. CApp. June 6, 2013), is migged. As Chief Judge Rosen
explained in_Griffin v. JPMorgan Cha$3ank, N.A., No. 13-10002, 2013 WL 6587870, at *4
(E.D. Mich. Dec. 16, 2013), Kim arfsiobh “do not so broadly hold, &aintiff suggests, that all
‘mortgagor litigants . . . have standing to challenge assignments of mortgages or lack thereof.’ . .
. Rather, Kim and Sobh addrestat happens when there ardeid¢s or irregularities in the
foreclosure process.” See also McDonalai14 WL 1260708, at *3-4 (regting same argument
raised by Gantz Associates based_on Kim 8oth, because those cases do not stand for the
proposition that a litigant has standing to chalkeagsignments of mortgages, but rather suggest
that a litigant has standing sue if the statutory requirementsgarding recomtion of those
assignments are not satisfied).

Moreover, both Kim and Sobh recognized thaborrower challengingn assignment must
show prejudice, i.e., “that they would have baem better position to preserve their interest in
the property absent the noncdrapce with the statute.” Sé@m, 825 N.W.2d at 337. Plaintiff
has failed to make such a showing here.

13



Chase, Bank, N.A., No. 13-10002, 2013 WL 65878t0%4 n.8 (E.D. Mich. Dec. 16, 2013)

(“Plaintiffs’ general assertiorthat they ‘fear doubleecovery’ . . . andhus fit within the

exception to the general rule . . . is not suffitiepled.”); Stroud v. Bank of Am., N.A., No. 13-

10334, 2013 WL 3582363, at *7 (E.D. Mich. July 12, 20B)aintiff does not substantiate this
fear by, for example, alleging that a second endigttempting to collect on the underlying debt.
That Plaintiff is fearful of double liability does natake the risk of suchability plausible,
particularly in light ofPlaintiff's acknowledgement that Firstr&&t (the originamortgagee) has
dissolved . . . .”);_Goodwin, 2013 WL 4499003,*at n.1 (“While a ‘genuine claim’ that a
plaintiff might be subject to double recovery caovpde that plaintiff withstanding to challenge
an assignment between two third-parties, . is fald assertion [of &ar of possible double
recovery] is not such a genuine claim; Plairtidl not put forth a plausible argument that a party

other than CMI also claims rightful ownerghof the mortgage.”)Maraulo, 2013 WL 530944, at

*7 (rejecting same argument of rebmning because “none of thacts alleged indicate that the
assignment may subject Plaintiffs to a riskhafving to pay their mortgage twice. In fact,
Plaintiffs’ complaint alleges thahe assignor of the mortgage, Antan, went out of business in
2008 and ceased to exist as a corporate entitffie Court agrees with these decisions.

To the extent Plaintiff's allegations ateased on purported issues with the alleged
securitization, the Court first notes that Plaintiffes not have standing to raise such a claim.

See Smith v. Litton Loan Servicing, LP, 517App’x 395, 397-398 (6th €i2013) (“Smith was

neither a party nor a third-parbeneficiary to the Pooling and IS&ing Agreement, so even if
its terms were violated, Smith may not chagle compliance with the Pooling and Servicing

Agreement.”).

14



Nevertheless, even if he did have standRlgintiff has not raised a genuine issue of
material fact with respect to this claim. érbnly evidence Plaintiff introduces of securitization
are (i) Form 8-Ks referencing pooling and semcagreements (PSAs) from February and April
2003 (Dkt. 1-1 (65-68 cm/ecf pages)), and (ii) ima@f various websites describing mortgage-
backed securities (Dkt. 1-1 (7@ cm/ecf pages)). However,aiitiff has not shown that his
mortgage loan in particular was securitized angart of the described PSAs, and Wells Fargo
expressly claims that it was not. Def. RespMimt. to Remand at 2 (“A cursory review of the
chain of title to the Property shows that tMertgage was never poalg); see_also 2/26/12
Letter (Dkt. 1-1 (97 of 121 (cm/ecf page))) (“Please advised that [Wells Fargo] does not
disburse original documents. However, [Wétirgo] does have a valid loan and lien on this
property.”).

Moreover, Plaintiff alleges that the PSAabsolutely require[] the transfer of the
Mortgage and Note to be done in a specifie¢,wathin a specified time frame, i.e., one year,
which was not done in thisase.” Compl. § 99. However,aiitiff fails to explain precisely
with which portion of the PSA the purported securitization failed to comply — the timing or
some other requirement. Therefore, the Carjetcts this claim adeficient as well.

Accordingly, the Court dismisses Plaintif'claim for “declaratory relief that the
foreclosure violates MCB00.3204(1) & (3)” (count one).

E. Count Two: Mich. Comp. Laws 88 600.3204(4), 600.3205a, and 600.3205c

Plaintiff alleges that Dfendant violated Mich. Gop. Laws 88 600.3204(4), 600.3205a,
and 600.3205c when it initiated foreclosure proceedings while a loan modification request was
under review. Plaintiff claims that “Defendants were absolutely reqtorgermit Plaintiff to

participate in the statutory modification processlock in a 90 day freeze on foreclosures, and

15



to refrain from conducting a sheriff's sale if Pigdf qualified for modification.” Compl. § 112.
According to Plaintiff, “although [he] contactedetlioreclosing law firm prior to the deadline,
and informed a representative that he wisheghatticipate in the statutory modification process,
the firm illegally informed Plaintiff that he wagquired to deal directly with the Servicer, and
Defendants rushed to sheriff's sale priorthe expiration of Plaintiff's rights under MCL
600.3205 et seq.” Id. 7 113.

Defendant argues this claim is subject to dismissal because Plaintiff did not request a
timely meeting in response to the Notice obdification Opportunity, asequired by statute.
Def. Br. at 12-13. In support of this argumentfdhglant attaches to its motion an affidavit by
Ebony Gerwin — an attorney at Trott & Trott(P,. — who states that Trott & Trott, on behalf
of Wells Fargo, sent the wrth notice required by MiclComp. Laws 88 600.3204 and .3205a-e
to Plaintiff, but that “Plaintiff failed to everequest a meeting under the Notice in connection
with Mich. Comp. Laws § 600.3205bGerwin Aff. (Dkt. 17-7).

Plaintiff responds that he has alleged is Riomplaint that he requested the meeting
“prior to the deadline,” and that this raises auee issue of material fact precluding dismissal.
Pl. Resp. at 16-18. The Court disagrees.

Plaintiff concedes that Defendant, via Tr&tfTrott, sent the required loan modification
notice in March 2013. However, the partiespdite whether Plaintiff requested a meeting
pursuant to that notice, as required to triggerstagutory protections. PResp. at 17. Plaintiff,
via his Complaint, suggests thiaé did so; Defendant, via aaffidavit provided by Gerwin,
claims he did not.

“The Sixth Circuit has held #t a plaintiff's bare assertiothat he requested a meeting

with the foreclosing party’s representatias required by [Mich. Comp. Laws] § 600.3205b to
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trigger the mortgagee’s duty to engage in loarification negotiations, is insufficient to satisfy

the T[w]ombly/lgbal pleading standard3ee Ross, 2014 WL 5390659, at *5 (dismissing same

claim brought by the same plaintiff's counsel) (citing Farnsworth v. Nationstar Mortg., LLC, 569

F. App’x 421, 429 (6th Cir. 2014)). As explathby the Sixth Circuit irFarnsworth, a “bare
allegation that [the plaintifflsatisfactorily requested aemting under Mich. Comp. Laws
8 3205b, unsupported by any additional facts, is flustsort of conclusory allegation that is

insufficient to survive a motion to dismiss.” rRaworth, 569 F. App’x a429; see also Thill v.

Ocwen Loan Servicing, LLC, 8 F. Supp. 3d09953-954 (E.D. Mich. 2014) (collecting cases,

and concluding that “Plaintiff has not, for exaepalleged when . . . heontacted Defendant’s
designee or a housing counselathim the 30 day period. Simparticulating that Plaintiff
complied with the statutory requirements and Ddémnts did not are legal conclusions that fall

well short of_Twombly/lgbal. . . . Accordinglythis Court now joins . . . the numerous other

courts that have rejected nearly identical loawdification claims fild by Gantz Associates.”);

Hiller v. HSBC Fin. Corp., No. 13-12177, 2014 WL 656258, at *6 (E.D. Mich. Feb. 20, 2014)

(“As it is clear that the relevant statutopyovisions provide meticulous directions for all
partie[s] involved in a foreclosur@psent more specific allegatiotise Court is left with pure
conjecture, which is not sufficient.”).

Here, Plaintiff has alleged that he “contacted the foreclosing law firm prior to the
deadline, and informed a representative that lsbed to participate ithe statutory modification
process.” Compl. § 113. Plaintiff does not speaifien he made suchrequest, the means with
which he did so (i.e., telephosity, e-mail, mail), and/or wheer he personally made the
request or did so through counsel. Nor doesnBffaexpand on his allegi@ns to provide this

sort of detailed information imesponse to Defendant’s numii for summary judgment. As
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numerous courts havexplained, these barebone allegati@s insufficient to withstand a
motion to dismiss, let alone one for summary juégt. Indeed, Plaintiff's failure to provide
more details regarding the timing of his purporntequest is particularly worrisome in light of
the fact that at least two couirtsthis District have concludeddhPlaintiff's counsel appears to
misunderstand (at best) or intentionally misstateworst) the timing requirements set forth in

Mich. Comp. Laws 88 600.3205b and 3205c. Bewitt v. Bank of Am., No. 13-310, 2013 WL

3490668, at *8-9 (W.D. Mich. July 11, 2013) (notingitttiPlaintiff selectively quotes from the
foreclosure statutes to imply tHa¢ had 90 days to contact the desited entity to request a loan
modification”); Thill, 8 F. Sipp. 3d at 953-954 (findg that Plaintiff'scounsel’'s suggestion
regarding the 90-day period & “blanket misstatement of laand unfortunately is not an
isolated incident”).

Furthermore, the only evidence that Plaintifes to in support ohis claim that he
actually made such a request is his Compla@ée PIl. Resp. at 17. But as described above,
Plaintiffs Complaint cannot see as an affidavit because is based on his “knowledge,
information, and belief,” without distinguistgnwhich allegations arbased on his knowledge

and which are based on belief. See Compl. acd8;also Totman v. Louisville Jefferson Cnty.

Metro Gov't, 391 F. App’x 454, 464 (6th Cir. 2010Moreover, Plaintiff's Complaint was not

sworn to under penalty of perjur See 28 U.S.C. § 1746; Tenngwato. Operating Co., Inc. v.

Kingdom Auto Parts, 410 F. App’x 841, 848 (Gfr. 2010). Plaintiff has not provided any

further evidence that he requested such a nggatinluding a competing affidavit or declaration
sworn to under penalty of perjusgating that he did so. Theoeg, Plaintiff has not introduced
sufficient evidence to create a genuine issuamaterial fact in light of Gerwin’s affidavit

attesting that Plaintiff did naequest such a meetingeeSMcDonald, 2014 WL 1260708, at *4-
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5 (allegation of requesting a meeting in “verifieamplaint” insufficient to create genuine issue
of material fact, because complaint was notatjfunder penalty of perjury,” as required by 28

U.S.C. § 1746 and El Bey v. Roop, 530 F.3d 407, 414 (6th Cir. 2008)).

Accordingly, the Court dismisses PlaintifE&aim based on Michigan’s loan modification
statutes (count two).

F. Count Three: Breach of Contract

Plaintiff next raises a claim for breach aintract based on paragraphs 1 through 5 of the
mortgage. According to Plaintiff, these paaggrs “set forth the manner in which Defendants
were authorized by contratd bill Plaintiff for principal, inteest, taxes, and ingnce, to utilize
his funds to pay the taxes and insurance, aratedit his account accordingly.” Compl. § 136.
Plaintiff alleges that Defendant “breached thegiirements of the couict, by failing to credit
Plaintiff for payments made, byvercharging Plaintiff for taxeand/or insurance, by collecting
funds from Plaintiff to pay insurance but fadino actually pay the same, and by foreclosing
instead of cleaning up their own mistakes andftentional misconduct aimed at getting their
hands on a bailout of [sic] otherwise by cashingn a mortgage insurance policy.” Id. { 134.

Defendant argues that thisach is subject to dismiskadecause Plaintiff has not
identified, much less shown a genuissue of material fact regang, any breach. Def. Br. at
14-15. Defendant maintains that Plaintiff has @ntified any specific instance of improper
conduct or error in the crediting of payments, any inaccuracy in the Customer Account
Activity statement that Defendant provided taiRtiff reflecting his pgment history._Id.

Plaintiff, citing Bell Atlartic Corp. v. Twombly, 550 U.S. 544 (2007), responds that he

has sufficiently alleged a claim for breach ahtract because his allegations “need not be

‘detailed,” as long as the Pldiii goes beyond a mere recitation afcause of action.” Pl. Resp.
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at 19-20 (emphasis in original). Plaintiff clainfeat he has identified paragraphs 1 through 5 of
the mortgage as the provisions that were bredcland that he has sufficiently alleged that
“Wells Fargo muddled foreclosure, by failing ¢oedit his account for payments made during
Paperwork Hell, and that this made reinstateanmapossible, because it fraudulently inflated the
amount required to reinstate.” Id.

The Court concludes that summary judgmenPtantiff’'s claim for breach of contract is
appropriate, because he has not raised a gerasne of material faategarding the purported
breach. Although Plaintiff claims in conclusofgshion that “the Servicer has muddled the
foreclosure process, by misappropriating fupasd by Plaintiff relative to his account, and
failing to credit the account accordingly,” Coimfil 65, Plaintiff has failed to introduce any
actual evidence of misappropriation or a spe@ayment that was not properly credited. Nor
has Plaintiff provided any evidence — oththian his own Complaint — of any improper
overcharge, or of Defendant calteng funds to pay insurance, bilten actually failing to pay
this expense. Indeed, as Defendaighlights, Plaintiff fails to idntify any particular line item
on the Customer Account Activity statement thabbkeves was incorrect. Def. Reply at 5.

Plaintiff's conclusory allegations, without further specificity and evidentiary support, are
insufficient. Numerous courts have agreedtthearly identical conclusory allegations by
Plaintiff’'s counsel in other cases were insuffitciemwithstand a motion to dismiss, let alone one
for summary judgment.__See Thill, 8 F. Su@ad at 955 (collecting cases, and finding that
“Plaintiff's allegations do not identify the speacifterms of the contract allegedly breached —
such as identifying what payments were madeesnwbr how they were supposed to be credited,
what mistakes were made, why they are conettlenistakes under themtoact, etc.” (quotation

marks omitted));_Ross, 2014 WL 5390659, at *6 (concluding that the same “conclusory
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allegations, without accompanyinf@ctual development, are irffidient to state a claim”);

Alshaibani v. Litton Loan Servicing, LP, 528 kpp’x 462, 465 (6th Cir. 2013) (“As a practical

matter, Plaintiffs’ factually unadorned allegatithrat Litton misapplied their payments does no
more to render their claim plausible than would a simple legal conclusion that Litton breached

the mortgage.”); Boone v. Seterus, .Indo. 13-13457, 2014 WL 1460984, at *2 (E.D. Mich.

Apr. 15, 2014) (“Here, Boone alleges thatf®wlants breached the requirements listed in
paragraphs 1 through 5 of the mgage by failing to credit her for payments she made, and then
foreclosing. . . . Boone supplies no factual allexyegias to how Seterus failed to credit Plaintiff
for payments made. She merely offers a ‘tHbeae recital[] of the elements of a cause of

action.’ (brackets imriginal) (quoting Ashcroft vigbal, 556 U.S. 662, 678 (2009)).

Furthermore, Plaintiff's reliance on Twomblyyaihis claim that his allegations “need not
be ‘detailed,” as long as the Plaintiff goes b&y@ mere recitation of a cause of action,” Pl.
Resp. at 19-20 (emphasis in anig), is misplaced. The Twombly standard applies to a motion
to dismiss. Here, however, Plaintiff is faciagnotion for summary judgment. The standard for
such a motion is different; Plaintiff must rebut thatgenuine issue of matatifact exists as to
his claim and that Defendant is entitled to judgnana matter of law. In other words, although
all inferences are drawn in Plaintiff's favor, Piaff must present suffieint evidence to create a
genuine issue of material fattftat makes submission to thenjuappropriate. _See Donald v.
Sybra, Inc., 667 F.3d 757, 760 (6th Cir. 2012). Iédst one other court in this District has

explained this difference to Plaiff’'s counsel, but apparently to no avail. See Cheesewright v.

Bank of Am., N.A., No. 11-15631, 2013 WL 639135 *at(E.D. Mich. Feb. 21, 2013) (“This

statement indicates confusion regarding tHéeince between surviving a Motion to Dismiss

for Failure to State a Claim undeéed. R. Civ. P. 12(b)(6) and the instant Motion for Summary
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Judgment, made pursuant to Fed. R. Civ. P. 58r)any event, Plaintiff has failed to meet his
burden here.

Plaintiff also claims that any deficiency in his pleading or evidence is due to his decision
not to pursue discovery in ligltf Defendant’s purported promsigo consider him for a loan
modification during the discovery period. Pl. Reat 20-21. Plaintiff argues that “Wells Fargo
. ... promised to review [hijrfor modification as a means settle during thgpendency of the
Scheduling Order,” and that [{iwells Fargo had not strung MBurniac along with lies during
this time [regarding the pendency of the loaodification request], h&vould have engaged in
discovery to further flesh out$iclaims, and he would haveethhad the opportunity to amend
and provide even more specifictty his Complaint.”_Id.

The Court rejects Plaintiff's attempt to pdathe fault for his deficiencies on Defendant.
After conducting numerous telephonic status conferenvith the parties over the course of two-
and-a-half months, the Court issued a Casaedgament and Schedulil@yder that clearly set
out the deadlines for discoveand dispositive motions. CM(@Dkt. 9). This CMO provided
over four months for conducting fact and expestdvery. Plaintiff did notequest an extension
of the discovery deadline in light of the purial settlement discussions. Nor does Plaintiff
explain why Defendant should be blamed for mléfis decision not toproceed with discovery
— despite the pending request for a loandification review — when the deadline was
approaching. This is particularly true light of Plaintiff's allegation that by May 2014,
Defendant’'s counsel was not responding (orelyaresponding) to Rintiff's counsel's
communications regarding the loan modificatrequest. _See PIl. Resp. at 12-14. Accordingly,
the Court rejects Plaintiff's argument that he shawtibe faulted for higability to provide the

requisite evidence and specificity becahealid not engage idiscovery. _Id.
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The Court, therefore, grants Defendant'siooregarding Plaintif§ claim for breach of
contract (count three).

G. Counts Four and Five: Intenional and Constructive Fraud

Plaintiff also raises claimor intentional and constructvfraud. In support of these
claims, Plaintiff makes three afjations: (i) that Defendant knowingly and intentionally lied to
Plaintiff that, if he agreed to stop making pants on the mortgage loan, Defendant would not
conduct foreclosure proceedings and would grmanban modification; (ii) that Defendant
misrepresented that it had not receive loan ficadion documents Plaintiff sent, which resulted
in him repeatedly submitting the same documentation and entering what he terms “Paperwork
Hell”; and (iii) Defendant engaged in a conspydo “fabricate a phone paper trail that would
suffice as a ‘record chain of title,” by forging the Forged Assignment, and passing the same off
as a legitimate document.” Compl. § 137-155.

Defendant responds that these claims subject to dismissal because, among other
reasons, the allegations fail to satisfy the specificity requirement of Federal Rule of Civil
Procedure 9(b). Def. Br. dt5-17. Defendant maintains thBtaintiff does not explain who
made the purported statements, when they weade, by what medium, whether there were
witnesses, or how he was damaged. Id. at 1&#hdi directly addressinBefendant’s concerns
regarding Rule 9(b), Plaintiff responds that has asserted claims for intentional and/or
constructive fraud based on three issues:

First, Plaintiff conteds Defendants tricked him into default with
lies claiming he was required to be in default to be considered for
modification. Second, Plaintiifontends that Defendants tricked
him further into default, so heoald not afford to get caught back
up again, with lies claiming hinancial package had not been
received, when it had, i.e.[,] the Paperwork Hell process. Third,

Plaintiff contends that Defendartticked him into a false sense of
security, with lies claiming that filoan was not in foreclosure and
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was not going to be sold at sheriff's sale, and then with lies
claiming that the sheriff’'s sale had never occurred.

Pl. Resp. at 22. Plaintiff also argues thaDdfendant wanted additional details about these
claims, it could have sought d@seery from him. _Id. at 23.

The Court concludes that Plaintiff's allegations are insufficient to survive Defendant’s
motion for summary judgment. However, a poinclarification is necessya before discussing
the merits.

Plaintiff's claim appears to have shiftedpart between his Complaint and his response
to the motion for summary judgment. In hisnQuaint, Plaintiff challenges the assignment as
one of the three grounds for his fraud clai@ee Compl. 11 143-149. In his response to the
motion for summary judgment, however, the third purported fraud that Plaintiff identifies is
being told “that his loan was nuwt foreclosure and was not goinglie sold at sheriff's sale, and
then . . . that the sheriff's satad never occurred.” Pl. Resp.2& Therefore, it appears that
Plaintiff has abandoned his fraud claims to th@ent they were based on the assignment.
Furthermore, Plaintiff's allegain that he was falsely told th#te “sheriff's sale had never
occurred” appears to be a boillxge response, given that the record suggests no such sale of
Plaintiff's property_has occurred; indeed, upomflithis litigation, Plaintiff obtained an order
enjoining Defendants from sellingdtproperty at a sheriff's saleThere is no evidence in the
record that the sale occurred thereafter. Geker Granting Preliminary Injunctive Relief (Dkt.
1-1 (118 of 121 (cm/ecf page)).

Nevertheless, even without these deficienaesl considering all of the fraud allegations
on their merits, the Court concludes that Plaintiff has failed to satisfy Rule 9(b). That rule
requires that a party assertirg fraud claim “state with particularity the circumstances

constituting fraud.” The Sixth @iuit has intepreted Rule 9(b)’s p#&cularity requirement as
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necessitating that a plaintiff, at a minimum, “€pecify the statements that the plaintiff contends
were fraudulent, (2) identify éhspeaker, (3) state where andewlthe statements were made,

and (4) explain why the statements weuttulent.” _Frank v. Dana Corp., 547 F.3d 564, 570

(6th Cir. 2008) (quotation marks and citationithed). Here, Plaintiffhas not specified who
made the purported statements, where and wieanwere made, or by what method they were
communicated. Nor has Plaintgfovided any specificity regamty what, precisely, was said.
Numerous courts have found the same conclusory and boilerplate allegations made by
Plaintiff’'s counsel here to hiesufficient under Rule 9(b). See, e.q., Thill, 8 F. Supp. 3d at 956-
957 (collecting cases brought by Gantz Associates, and dismissing same allegations);
Cheesewright, 2013 WL 639135, at *6-7 (“It is clé&a@at Counts 8 and 9 could not even survive
a Rule 12(b)(6) motion, let alormummary judgment.Plaintiffs’ Complaint does not describe
any specific statements, does not identify the speake time or place ahe statements, or
explain how the statements were fraudulgnRoss, 2014 WL 539065%t *6-7 (dismissing
same cookie-cutter allegations under Ri(le)); Boone, 2014 WI1460984, at *4 (samé).
Furthermore, even if the lagations themselves were sufficiently pled, Plaintiff has
introduced no evidence showing a genuine issuenaterial fact that these statements were
made. As explained above, PHiinrelies solely on his allegations in his Complaint. See PI.
Resp. at 22. But the Complaint was not swtrrunder penalty of perjury, and it fails to
differentiate between those statements thattbased on personal knowledge and those based on
belief. Plaintiff offers no other evidence t@stimony — such as an affidavit or deposition —

attesting to these purported statements. Thissifficient to survive summary judgment.

> Because the Court dismisses Plaintiff's fraleims for the reasons stated here, it need not
address Defendant’s alternative arguments reggraluthfulness, the stae of frauds, whether
the statements were about future comdaied injury. _See Def. Br. 18-19.
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Finally, Plaintiff once again claims thaDefendant should be faulted for these
deficiencies, because Defendant purportedlyR&ntiff into believing they may settle during
the discovery period. Pl. Resp. at 23. Plaintifuss that if “Wells Fargo really wanted more
detail on the specifics of these allegations,oiild have scheduled his deposition, or sent him
requests for admission, or interrogatories, or requests for the production of documents.” Id. The
Court rejects this argument. Simply put, it i$ Befendant’s burden for Plaintiff to adequately
plead and prove his claims.

Therefore, the Court dismisses Plaintif€lgims for intentional fraud (count four) and
constructive fraud (count five).

H. Count Seven: Civil Conspiracy

Plaintiff next raises a claiffor civil conspiracy, alleging #t “Defendants have illegally,
maliciously, and/or wrongfully conspired with oaaother with the intent to commit the torts of
fraud and/or constructive fraudidhave further conspired to vadé the Michigan Regulation of
Collection Practices Act, and/dhe various other torts allegienithin the Counts contained
within this Complaint, for the improper purgosovering [sic] up theifailures, such that
Defendants could force Plaintiff tim foreclosure as soon as ptsj and thereby effectuate a
bailout and/or cash in on a private ngarge insurance policy.” Compl. I 163.

Defendant argues this claim is subject tenussal for two reasons. First, Defendant
asserts that a claim for civil conspiracy regsitieat an underlying tort have been committed, and
Plaintiff has not shown any such tort. Def. Bt 20-21. Second, Defendant claims that this
cause of action requires Plaintiff to show ameagent, but Plaintiff has not proven any such
agreement among Defendants, nor even idedtifiee unknown Trust ofrustee with whom

Defendant is alleged tbave conspired. IdPlaintiff responds simplyy claiming that he has
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sufficiently set forth a claim for conspiracy, atieen quoting directly from his Complaint. PlI.
Resp. at 23-24. Plaintiff does not address Deferglanjument regarding the lack of evidence
of an agreement, nor his failueidentify the unknown Defendants.
“A civil conspiracy is a combation of two or more perssnby some concerted action,
to accomplish a criminal or unlawful purpose, or to accomplish a lawful purpose by criminal or

unlawful means.” Advocacy Org. for PatientdPgoviders v. Auto Club Ins. Ass’'n, 670 N.W.2d

569, 580 (Mich. Ct. App. 2003) (quoting Admiral Ins. Co. v. Columbia Cas. Ins. Co., 486

N.W.2d 351 (Mich. Ct. App. 1992)):[A] claim for civil conspiracymay not exist in the air;

rather, it is necessary to prove a separate, atienart.” 1d. (quotinggarly Detection Ctr., PC

v. New York Life Ins. Co., 403 NV.2d 830 (Mich. Ct. App. 1986)).

The Court agrees that summary judgmenttlia cause of action is appropriate. As
described throughout this decisionaitiff has failed to state anys@rate, viable tort claim, or
provide evidence of an agreement to commit an unlawful act. Moreover, Plaintiff fails to
identify the purported unknown Defendants, andirRiff has not alleged (or raised a genuine
issue of material fact regardj) a concerted action between Wetsrgo and any other entity.
Accordingly, as has been previously eipkd by numerous courtn cases brought by
Plaintiff's counsel that included ithsame conclusory claim, Plaffihas failed to sustain a cause
of action for civil conspiraz. See Thill, 8 F. Supp. 3d at 957; Ross, 2014 WL 5390659, at *7;

Boone, 2014 WL 1460984, at *5: Ordway Bank of Am., N.A, No. 13-13236, 2013 WL

6163936, at *4 (E.D. Mich. Nov. 20, 201&nderson , 2013 WL 5770507, at *6.
The Court, therefore, grants Defendant®tion regarding Plaintiff's claim for civil
conspiracy (count seven).

l. Count Eight: Michigan’s Regulation of Collection Practices Act
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Plaintiff also raises a claifior alleged violations of Midlgan’s Regulation of Collection
Practices Act (“RCPA”), Mich. Comp. Laws4&l5.251, et seq. In his Complaint, Plaintiff
alleges the following purported prohibited acts:

a. Communicating witflaintiff in a misleaohg or deceptive manner.

b. Making an inaccurate, misleading, untrue, or deceptive statement or

claim in a communication to collectceebt or concealing or not revealing

the purpose of a communication wheénis made in connection with

collecting a debt.

c. Misrepresenting in communication with Plaintiff the following: (i) the

legal status of a legal B@n being taken or threated, (ii) the legal rights

of Defendants or Rintiffs [sic].

d. Communicating with Platiff without accuratelydisclosing the caller’s
identity.

e. Communicating with Plaintiff wheRlaintiff was actively represented

by an attorney because Plaintiff's attorney’s name and address were
known.

f. Using a harassing, oppressive, aisusive method to collect a debt,
including causing a telephone to ring engaging a person in telephone
conversation repeatedly and continuously, or at unusual times or places
which are known to be inconvenient to Plaintiff.

g. Failing to implement a procedure designed to prevent a violation by an
employee.

Compl. 1 169. Plaintiff provides rfarther details of these allegeilations, other than to say
that he “adopts and incorporates by refeecm@ach and every allegation contained in the
[preceding] paragraphs [of the Complaiat, if fully set forth herein.”_Id. { 167.

Defendant argues that Plaintiff only makeddrplate allegations based on the statutory
language, and that this is insufficient as a mattéawf Def. Br. at 21-22. Defendant highlights
that Plaintiff fails to specify the purported actiahsit violated the statute, when these actions

were taken, what was misrepresented, etc. Id.
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Plaintiff responds that hieas sufficiently alleged a claim under the RCPA, once again
citing his Complaint. PIl. Resp. at 24. Plainéif§o argues that if Wells Fargo wanted additional
details regarding the factual ajkgtions supporting his claim, it cauhave engaged in discovery.
Furthermore, Plaintiff reiterates his claim that, but for Defendant’s promises to consider him for
a loan modification, he would havased the time to engage in offensive discovery . . . which
could have been used to file @Amended Complaint containing the detail that Wells Fargo now
complains is lacking.”_1d. at 25.

The Court concludes that this claim is subjectlismissal as woefully inadequately pled
and supported. Numerous courts within thisraishave found that thexact same allegations
contained here were vague and tdixese recitals that failed to sted claim._See, e.q., Griffin v.

JPMorgan Chase Bank, N.A., No. 13-10002, 20B 6587870, at *5 (E.D. Mich. Dec. 16,

2013) (collecting cases, and concluding thathtf]Court now joins thearious other Michigan
Federal courts that have rejected nearlytidahvague and conclusory allegations brought under

Michigan’s Regulation of Collection PracticestAry [Gantz Associates]”); Stroud v. Bank of

Am., N.A., No. 13-10334, 2013 WL 3582363, @-10 (E.D. Mich. July 12, 2013). As

explained more fully by Judge Bell tife Western District of Michigan:

Rule 9(b), which provides that “fijalleging fraud or mistake, a party
must state with particularity thercumstances constituting fraud or
mistake,” is applicable to all alletians of fraud, inalding allegations
of fraud under the MCPA.__Sefganger v. Gulf Stream Coach, Inc.,
No. 05-72300, 2005 WL 3416466, at *10.0EMich. Dec.13, 2005).
Plaintiffs allege seven violationsf the MCPA, four of which allege
fraud: (1) communicating with Pldiffs in a misleading or deceptive
manner; (2) making a deceptive statement in a communication to
collect a debt; (3) misrepresentingancommunication with Plaintiffs
the legal status of a legal actitkeing taken and the legal rights of
Plaintiffs; and (4) communicating witRlaintiffs without accurately
disclosing the caller's identity. @@npl.J 176(a)-(d).) Plaintiffs
provide no details in these incrediblpgue allegations. Plaintiffs do
not provide the time or contentsf the misrepresentations, nor do
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Plaintiffs provide who made the snepresentation or when. Indeed,
beyond the recitation of general beiwa the MCPA prohibits, [this
claim] is devoid of details.

As for the alleged violations of the MCPA which do not
involve fraud — (1) communicating ith Plaintiffs when Plaintiffs
were actively represented by attorney; (2) usg a harassing,
oppressive, or abusive methoddollect a debt, including causing a
telephone to ring or engaging argen in telephone conversations
repeatedly and at unusual timesnd (3) failing to implement a
procedure designed to prevent a atmn by an employee — Plaintiffs
merely quote the statute. See Mich. Comp. Laws § 445.252(h), (n),
(g). Beyond quoting subsections (h), (n), and (q) from the statute,
Plaintiffs make no allegations raging [the defendant]'s conduct.
Even under the lower pleading standard for non-fraud claims, this
pleading is woefully inadequate. @aintiff must provide more than
“a formulaic recitation ofa cause of action’s elements” to survive a
motion to dismiss. _Twombly, 550.S. at 555;_see also Brady v.
Chase Home Fin., LLC, No.11-CV-838, 2012 WI1900606, at *10
(W.D. Mich. May 24, 2012) (Quist, \J(dismissing a plaintiff’'s MCPA
claim because the allegations “mgrelarrot certain provisions of the
statute” and “fail to provide anyactual ‘meat’ for her bare-bones
claim”).

Goodwin v. CitiMortgage, No. 12-760, 2013 WI499003, at *5 (W.D. Mich. Aug. 19, 2013).

Plaintiff's allegations in thicase are identical to those detth in Goodwin, and, therefore,
suffer the same deficiencies. Comparempo 1 167-172 with Goodwin, No. 12-760, Compl.
9 174-178 (Dkt. 12) (W.D. Mich.).

Plaintiff's arguments to theontrary are unavailing. FirsPlaintiff argues that he
“alleges that Wells Fargo madadiess collection calls despitease and desist requests; that
Wells Fargo improperly threatenéareclosure; that Wells Fargo improperly assessed late fees;
that Wells Fargo reported falsand derogatory information titve credit reporting agencies
regarding the Mortgage loan account; that Wells Fargo made false representations that Plaintiff

committed wrongful conduct; and false statements ais tstanding to fordose.” PIl. Resp. at
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24. In support of this claim, Plaintiff cites paragraphs662and 167 of his Complaint. Plaintiff
claims this is sufficient to suixe a motion for summary judgment.

However, paragraphs 62-66 and 167 of @mmplaint contain the same type of vague,
non-specific accusations that fail to satisfy Rleand 9, as discussed above. These allegations
do not contain any further information about whieese actions were purportedly taken, by what
method, who took them, or even what occurred.thEocontrary, paragraph 63 specifically states
that “Defendants’ violations are too numerous to cite individually in this Complaint — the
details of which will be further fleshed out thigh discovery.” And, as courts have previously
explained to Plaintiff's coumd, this language actually supporthe Court’s finding that
Plaintiff's allegations are insufficient to wgtand a motion to dismiss, let alone one for
summary judgment. See Griffi2013 WL 6587870, at *6 (“Plaintiffsndication that they will
‘flesh out’ the details of these violations during discovery indicates an acknowledgement by
Plaintiffs that their . . . Complaint lackthe factual specificity required in this post-

Twombly/lgbal world.” (brackets omitted)Btroud, 2013 WL 3582363, at *10 n.8 (noting that

the attorney from Gantz Associates “seems kmawledge [the deficiencies in his pleadings] by
merely inserting the violations listed in theatste and providing thdthe details’ of these
‘numerous violations’ ‘will be furthefleshed out through discovery[.]’®).

Second, Plaintiff suggests thiitis Defendant’s fault thalhe cannot provide additional
information or evidence, because he decided to forego conducting discovery during the
discovery period in light of Defendant’s promis@eghich Plaintiff now chims were false) to

consider him for a modification. PIl. Resp. at Z5is argument is unpersuasive for the reasons

¥ Given the lack of specificity in this cadelaintiff's reliance on Mielke v. Bank of America
Home Loans Servicing LP, No. 10-11576, 2011 \M464848, at *3-9 (E.D. Mich. Apr. 18,
2011) — a case in which the plaiftpointed to specific language loan servicing letters the
plaintiff received and explaineghy these letters purpedly violated Michigan’s Regulation of
Collection Practices Act — is misplaced.
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discussed earlier, i.e., Plaffithad the opportunity to undette discovery or request an
extension to do so, but did not pursue either option.
Furthermore, Plaintiff's allegations are insufficient to withstand even a motion to dismiss

under_Igbal and Twombly; he shduhot need additional discovety provide more specificity

for his claims, such as that he was subjectetadless collection cal by phone to Plaintiff,
despite cease and desist requests.” Compl. {lé® timing of such calls and when/how his
“cease and desist requests” were made are mnattthin his own personal knowledge, as should
be the remaining facts for his claims under the RCPA.

Finally, the Court rejects Plaintiff's argument that, “if Wells Fargo seeks additional
details, . . . it could [have] Beduled Mr. Burniac’s deposition, sent him mbgatories, requests
for production of documents, or requests for adrorssi Pl. Resp. at 25. As described earlier, it
is Plaintiff's burden to suffi@ntly plead his claims, and, tvercome Defendant’'s motion for
summary judgment, he must provieedence showing a genuine issdenaterial fact. Plaintiff
has met neither of these burdens.

Therefore, the Court dismisses Plaintiff'siah for violations of Michigan’s Regulation
of Collection Practiceéct (count eight).

J. Count Eleven: Breach of Contract of the Implied Duty of Good Faith and
Fair Dealing

Finally, Plaintiff asserts a claim for breachamntract of the implied duty of good faith
and fair dealing. Compl. 1 185-190. Plainsifeges that “Defendants had the discretion to
charge Plaintiff for escrow items such as hazard insurance, and further to modify Plaintiff's Loan
in accordance with the Home Affordable Mgage Program and/or other loss mitigation
programs.” _1d. § 187. Plaintiff further claimsati'Defendants charged dhtiff for insurance,

without paying the insurance policgs a means to enrich themsslyand further as a means to
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force the loan into an improper default statugreby leading to a bailowr to effectuate the
cashing in on a private mortgamsurance policy.”_Id. 1 188.

Defendant argues that Michigan does not recognize a cause of action for breach of the
implied covenant of good faith and fair dealing.f.[By. at 26. Plaintifresponds that Michigan
does recognize such a cause of action where a party to the contract makes performance a matter
of its own discretion. Pl. Resp. at 25-26. PI#irftirther asserts thabefendant had complete
discretion over whether to modifyis loan. _Id. (Plaintiff doesot address the escrow issue in
response to Defendant’s motiornin response, Defendant claimathPlaintiff has not identified
any provision where Defendant reserved the rightlecide how to perform, nor would the
mortgage documents contain any such provibiecause “offering a loan modification was not
even contemplated, much less agreed to, whetodaiswas originated.” Def. Reply at 6-7.

In general, Michigan courts do not recagmbreach of the implied covenant of good

faith and fair dealing as a stand-alone canofsaction. See Fodale v. Waste Mgmt. of Mich.,

Inc., 718 N.W.2d 827, 841 (Mich. Ct. App. 2006). However, as Planetifbignizes, “[w]here a
party to a contract makes the manner opdsformance a matter of its own discretion, the law
does not hesitate to imply throviso that such dcretion be exercisedonestly and in good

faith.” Burkhardt v. City Nat'l| Bank of Dwoit, 226 N.W.2d 678, 680 (Mich. Ct. App. 1975).

The Fifth Circuit, in interpreting Michigan laas explained the covenant of good faith and fair
dealing as follows:

The implied covenant of good faitand fair dealing essentially

serves to supply limits on the parties’ conduct when their contract

defers decision on a particular term, omits terms or provides

ambiguous terms.

Hubbard Chevrolet Co. v. Gen. Motors Cog¥3 F.2d 873, 876-877 (5th Cir. 1989). “[B]reach

of the implied duty of good faith drfair dealing [can serve as] asimfor breach of contract in
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Michigan.” Super v. Seterus, Inc., NIB3-11626, 2014 WL 902827, at *5 (E.D. Mich. Mar. 7,

2014).

As described, Plaintiff argudlat Defendant retained discretion with respect to charging
him escrow for insurance and granting a loawdification, but that Defedant did not pay the
insurance policy or give him a modificatiolCompl. 1 187-188. HowewePlaintiff does not
explain what express contract serves as tlsesldar this purported discretion — the mortgage,
the note, or some other purported agreement. ddes Plaintiff cite anparticular provision of

such a document. This alone is sufficient tendss this claim._See Maraulo v. CitiMortgage,

Inc., No. 12-10250, 2013 WL 530944, at *11 (E.Mich. Feb. 11, 2013) (Goldsmith, J.)
(dismissing same claim brought by Gantz Assesidtecause the “[p]laintiffs do not explain
what contracts, if any, provide [tilefendants] with this discretion®).

Furthermore, this claim cannot survive suamyjudgment on its merits as well. With
respect to Plaintiff's claim about escrow, Plaintiff fails to provide any evidence that Defendant
did not make the insurance payments desgiterging him escrow, nor does he explain how

Defendant retained the discretitnuse the escrow to make tbggmyments, as opposed to being

obligated to do so. See Soto v. Wéllrgo Bank, No. 11-14064, 2012 WL 113534, at *5 (E.D.

Mich. Jan. 13, 2012) (finding thabncerns about discretion withspeect to escrow payments no
longer apply after enactment of the Real test&ettlement Procedures Act (“RESPA"));
Cheesewright, 2013 WL 639135, at *4 (same); seeMtstgage at 5 (Dkt. 17-3) (“Lender shall

apply the Funds to pay the Escrow items na ldian the time specified under RESPA.").

* Furthermore, although Plaintiff mions purported issues with tlkecrow in his Complaint, he

fails to address these claims in response to Defendant’s motion for summary judgment. Instead,
in his response, Plaintiff proclaims that “Welsrgo had complete stiretion over whether to
modify Mr. Burniac’s loan. . . . Mr. Burniac hastiefore stated a claimrfbreach of the implied

duty of good faith and fair dealing[.]” PIl. Resyd.26. The Court, therefore, deems Plaintiff's
claim abandoned to the extent it rel@spurported defects with the escrow.
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Regarding his claim basesh the purported discretion toffer a loan modification,
Plaintiff fails to cite any provision, in the mgege or otherwise, that even considers loan
modifications. Indeed, Plainti§’ claim appears to be non-contractual, claiming that Defendant
failed to modify his loan “in accordance witretilome Affordable Modication Program and/or
other loss mitigation programs.” Comgdl.187; _see Goodwin, 2013 WL 4499003, at *7
(dismissing same claim because, even accordinget@ldintiff, “the discretion [the plaintiffs]
allege [the defendants] possessed was eg[yenon-contractual,” i.e., “in accordance with
HAMP and/or other loss mitigation programs.”J.0 the extent he is relying on the mortgage
and/or note, he fails to highlight any oprsion in those instments addressing loan
modifications. _See Maraulo, 2013 WL 530944, at *11.

Accordingly, the Court now joins the numeraatier courts that hawejected this same

claim brought by Plaintiff's counsel in otheases. _See, e.qg., Super, 2014 WL 902827, at *5

(dismissing claim under statute of fraudSpodwin, 2013 WL 4499003, at *7; Hewitt, 2013 WL

3490668, at *11 (same); see also Cheeisgnt, 2013 WL 639135, at *4-5.

V. CONCLUSION
For the foregoing reasons, the Court grddfendant’'s motion for summary judgment
(Dkt. 17)° The Court will issue a separate judgment in favor of Defendants contemporaneously

with this decision.

°> The Court typically wouldyrant a party leave to file a motion for leave to amend if this was a
decision on a motion to dismiss based on insufficiesfde pleadings. ®eFed. R. Civ. P. 15.
However, Plaintiff had a full and ifaopportunity toparticipate in discovery in this case; he just
chose not to use it. Further, the dispositive motion deadline has passed, and Defendant filed a
motion for summary judgment, natmotion to dismiss._See défizle v. General Motors, LLC,

No. 11-11930, 2013 WL 511397, at * 6 (E.D. Midkeb. 12, 2013) (“The Sixth Circuit has
repeatedly held that allowing amendmerafier the close of discovery prejudices the
defendant.”);_Duggins v. Steak ‘N Shakec.ln195 F.3d 828, 834 (6th Cir. 1999); Arnold v.
Midwest Recovery, No. 09-10371, 2011 WD®O00, at *1 n.3 (E.D. Mich. Jan. 27, 2011)
(denying request for leave to amend raised for the first time in response to a motion for summary
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Although the Court grants Defendant’s motiore @ourt also feels itecessary to briefly
discuss the questionable condottPlaintiff’'s counsel — AdanGantz — and his law firm —
Gantz Associates — with respect to this casé, @her similar matters in this District. When
this case was removed to this Court — basedsiaradard complaint all too familiar at this point
in this District — Plaintiffs counsel fie a motion to remand raising many of the same
arguments that had been repeatedly rejettgdother courts in this District. The Court
highlighted this problem, implying &t it would not be tolerant of ilibehavior in this litigation.
See 12/17/13 Op. and Order at 5 n.3 (Dkt. 8)

Upon the filing of Defendant’s motion for sumary judgment, Plaintiff filed a response
(which was stricken twice asiliag to satisfy the Court's CMOas to many of the causes of
action, as described above. However, most (ifalptof the arguments raised by Plaintiff’s
counsel have been repeatedly rejected by caumrthis District as meritless and/or based on
insufficient pleadings containing the same typkgnd, in many places,edtical) allegations as
those at issue here.

This is not the first time #t Plaintiff's counsel’s troublingehavior of ignoring repeated

court rulings rejecting his mer$s claims has been raised. Thill v. Ocwen Loan Servicing,

LLC, 8 F. Supp. 3d 950, 958-959 (E.D. Mich. 201@)ief Judge Rosen noted that none of
Plaintiff's counsel’'s forecloser matters filed since 2011 regarding “Paperwork Hell” have
successfully survived dispositive motion practieed that “consistently advancing the same
rejected legal theories and pleadings boraersanctionable and ethical misconduct.” Judge

Rosen warned “Adam Gantz, . . . and any otlieer@ey associated with Gantz Associates . . .

judgment, because discovery had closed andnibteon cutoff had passed). Moreover, Plaintiff
has not even requested leave to amend tofyclais allegations in the face of Defendant’s
motion, nor has he filed a Rule (8§ affidavit explainng what further disavery he needs; he
simply faults Defendant for his own inability sufficiently plead his claims. Therefore, the
Court declines to grant Plaintiff leave to file a motion for leave to amend.
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[to] review their obligations unde~ederal Rule of Civil Procedairll . . . as they proceed in
advancing or maintaining similar actions in théufe.” 1d. At least one other court in this
district has followed Judge Rosen’s lead, nofitigintiff's counsel’'s gastionable behavior of

raising repeatedly rejected legal theoriad alaims. _See Jones v. Nationstar Mortg. LLC, No.

14-11642, 2014 WL 5307168, at *1 n.1 (E.D. Mich. Oct. 16, 2014).

Like Judge Rosen, this Court is not unsythptc to the plight of many homeowners
here in Michigan and nationally, and the tghomeowners may have if there are actual,
legitimate claims arising out of the foreclosureqass. However, as with Judge Rosen, “[the
Court is not sympathetic . . . twunsel who bring questionable o and utilize day tactics in
an effort to simply slow property proceedingssiiate court,” a statement that seems to apply
with great force toward Adam Gantz.

Nevertheless, the Court declines to assasgtions or recomme disciplinary action
against Adam Gantz at this time. If he coogés to waste the Court’s time and the resources of
opposing parties by bringing boilerplate clainmed araising repeatedly rejected and meritless

arguments, however, future courts — inghgdthis one — may not be so lenient.

SO ORDERED.
Dated: January 28, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStatedDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domimeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on January 28, 2015.

s/Johnettd!. Curry-Williams
Case Manager
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