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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DUANE MONTGOMERY,

Petitioner,
Casé&Numberl3-CV-13655
V.
HON.MARK A. GOLDSMITH
UNITED STATES,

Respondent.
/

ORDER DISMISSING PETITION FOR WRIT OF HABEAS CORPUSWITHOUT
PREJUDICE AND DENYING LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioner Duane Montgomery is incarcerated at the Wayne County Jail. He awaits
sentencing in Federal court ford¢le counts of mail fraud, 18 U.S.C. § 1341. Petitioner has filed
a pro se petition for a writ of habeas corpusler 28 U.S.C. § 2241. The Court finds that the
claims are not properly raised under § 2241.

Petitioner was indicted on June 7, 2012 ourfcounts of mail fraud and two counts of

wire fraud. _United States Wlontgomery, No. 2:12-cr-20392A jury convicted Petitioner of

three counts of mail fraud. Juwferdict Form (Dkt. 150). Petitioner filed a motion to vacate his
sentence (Dkt. 153), which the district court @enivithout prejudice because Defendant had not
yet been sentenced. 9/18/2013 Qrdkt. 164). Sentencing islseduled for November 8, 2013.

On August 12, 2013, Petitioner filethe pending petition foa writ of habeas corpus
under 28 U.S.C. § 2241. He argues that he sHmiigéleased on bond because an arrest warrant
was improperly issued without an indictment kial was unnecessarily delayed, violating his
rights under the Speedy Trial Act, the Governtireemotion for issuance of subpoenas was not

filed under seal, and the amended indictnvesd improperly presented to the jury.
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Title 28 U.S.C. § 2255(a) provides the “primary avenue of relief for federal prisoners

‘claiming the right of release’ asresult of an unlawf sentence.”_Terrell. United States, 564

F.3d 442, 447 (6th Cir. 2009). A federal prisoney challenge the legality of his conviction
through 8§ 2241 only if an actiomder 8§ 2255 is “inadequate oreffective tochallenge the

legality of the detention.”_1d. (quoting WWam v. United States, 355 F.3d 501, 505 (6th Cir.

2004) and 28 U.S.C. § 2255(e)).

Here, Petitioner has not shown how anicactunder § 2255 would be inadequate or
ineffective. The district couttas not yet sentenced Petitioner, and Petitioner has not yet filed a
direct appeal of his convictionln identical circumstancespurts have summarily dismissed
petitions under § 2241, noting that a not-yet-sargdrfederal prisoner may vindicate his rights,

after sentencing, through direct appeal and a 8§ 2255 petiti See United States v. Colburn,

345 F. App’x 764, 765 (3d Cir. 2009) (affirming dimsal of § 2241 petition as premature, when

federal prisoner was awaiting sentencing)e 8kso Alden v. Kellerman, 224 F. App’x 545, 547

(7th Cir. 2007) (“The wit of habeas corpus should not dovéee for an appeahnd this rule
must be strictly observed if orderly appellate procedure is to be maintained.”) (internal quotation
omitted).

Accordingly, the Court dismisses withoutepudice Petitioner’'s petition for a writ of

habeas corpus (Dkt. 1). The Court also defease to proceed in forma pauperis on appeal

because an appeal cannot be takegoid faith._See Fed. R. App. P. 24(a).

SOORDERED.
Dated: November 6, 2013 s/Mark A. Goldsmith
Flint, Michigan MARKA. GOLDSMITH

UnitedState<District Judge



CERTIFICATE OF SERVICE

The undersigned certifies that the foregailogument was served upon counsel of record
and any unrepresented parties via the Court’s §gdffem to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on November 6, 2013.

s/Deborah J. Goltz
DEBORAH J. GOLTZ
Gase Manager




