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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OF MICHIGAN
SOUTHERNDIVISION

WILLIE EARL SIMON, lII,

Petitioner,
Case No. 13-cv-14942
V.
Honorable Linda V. Parker
PAUL KLEE,
Respondent.

/

OPINION AND ORDER DENY ING PETITIONER’S MOTION FOR

APPOINTMENT OF COUNSEL AS MO OT [ECF NO. 14], DENYING THE

PETITION FOR WRIT OF HABEAS CORPUS [ECF NO. 1], DENYING A

CERTIFICATE OF APPEALABIL ITY, AND GRANTING LEAVE TO
APPEAL IN FORMA PAUPERIS
I. INTRODUCTION
State prisoner Willie Earl Simohi] (“Petitioner”), has filed gro se habeas

corpus petition, challenging his Oaklandutty, Michigan conviction for one count
of first-degree criminal sexual conductee Mich. Comp. Laws §
750.520b(1)(b)(ii) (sexugenetration of a person wiwrelated to the defendant
and is at least thirteen years old, but less than sixteen years old). Petitioner alleges
as grounds for relief that his trial attornegs ineffective, the prosecutor shifted the

burden of proof, and the ttiaourt erred when sentencing him. The State argues in

an answer to the petition filedrough counsel that Petitioner’s
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prosecutorial-misconduct claim is procedurally defaulted, that Petitioner’'s
sentencing claims are not cognizable ondaalreview, and that the state courts’
rejection of Petitioner’s claims did not rétsim decisions that were contrary to
federal law, unreasonable applicais of federal law, or unreasonable
determinations of the facts. The Coagrees with this assessment of Petitioner’'s
claims. Accordingly, the habeas petitiand Petitioner's motion for appointment
of counsel will be denied.
. BACKGROUND
The charge against Petitioner arosarfralegations that he raped his
half-sister. He initially pleaded guilty the charge, but withdrew his plea at
sentencing. He was subsequently thefore a jury in Oakland County Circuit
Court. The Michigan Court of Appesahccurately summarized the testimony at
trial as follows:
The victim’s mother testified that defendant, her daughter’'s
half-brother, stayed at her horwe two weeks in August 2009 after a
birthday party. The victim was 14 years old at the time, has cognitive
impairments, and has a history oizsges. The victim testified that
defendant was her brother because they both have the same father,
Willie Simon, Jr. The victim alstestified that, while defendant was
staying at her house, he repeateadlyed her both vaginally and anally.
The victim did not understand sex and did not know that she had
become pregnant. The victim’s mother explained that her daughter’s
lack of a [menstrual] period over thext few months was attributed to

being taken off a seizure medicitiat she had been on for a long
period of time. Because the viotwas suffering from prolonged



stomach pains, the victim’s motheok her to see her pediatrician in

January 2010 when the pregnancyswascovered. Shortly thereatfter,

the victim underwent a late-term abon procedure that took two days

to complete. DNA evidence was takieom the fetal tissue and turned

over to the police. Police took buccal swab samples from both

defendant and the victim. These DNA samples confirmed that

defendant was the father of the abdrfetus. Police also took a buccal

swab sample from Simon, Jr. TB&IA taken from Simon, Jr. showed

that he was the father of both defendant and the victim.

Peoplev. Smon, No. 305939, 2013 WL 1137116, at #dich. Ct. App. Mar. 19,
2013).

Petitioner did not testify, but he presethtwo defense withesses: his mother,
Lisa Reynolds, and his father, Simon, JECF No. 1 at Pg ID 9, 12.) Ms.
Reynolds testified that Petitioner began $eaiate with the victim in August 2009
and that Simon, Jr. had informed lieait the victim was his daughterld.(at Pg ID
10, 12.)

Simon, Jr. testified that Petitioner and #etim were his children, but that he
first learned of the victim’s existence 1997 when the victim was about three years
old and he was arrested anvarrant for failure to pay child support. (ECF No.
13-14 at Pg ID 659-60.) He also testifihat he saw his brother and the victim’s
mother having sex in his bathroom in 1994 and that incident caused him to question

whether he was really the victim’s fatherld.(@t Pg ID 664.) He claimed that he

did not challenge paternity of the victiredause he could not afford a DNA test at



the time. [d.at PgID 666.) Defense counsdal diot request any jury instructions
on lesser-included offensemd, on July 21, 2011, thary found Petitioner guilty,
as charged, of first-dege criminal sexual conductSmon, No. 305939, 2013 WL
1137116 at*1. On August 15, 2011, theltoaurt sentenced Petitioner to prison
for 135 months (eleven yeathree months) to thirtyears with 442 days of jail
credit. Id.at*6. The court also assessed fard costs, directed Petitioner to
comply with HIV testing and the Sé&xffender Registration Act, and ordered
lifetime GPS monitoring. e ECF 1 at Pg ID 12.)

Petitioner raised his habeas claimanmppeal of right. The Michigan Court
of Appeals affirmed his conviction and sentersee, Smon, No. 305939, 2013 WL
1137116, and the Michigan Supreme Court déteave to appeal because it was not
persuaded to review the issueSee People v. Smon, 495 Mich. 853; 835 N.W.2d
589 (2013) (table).

On November 7, 2013, Petitioner filed his habeas petition in the United States
District Court for the Western District dlichigan, which trasferred the case to
this District because venwueas proper here. Petitionegsounds for relief read as
follows:

l. Defendant was denied his rigio effective assistance of

counsel where he admitteddadesser offense but trial

counsel failed to request instructions on a lesser included
offense. US CONST AM VI



[I.  Prosecutoriamisconductenied Mr. Simon a fair trial
where the prosecution shifted the burden of proof during
cross-examination and closing argument.

[ll.  The sentencing court madeo guidelines-scoring errors.

Because correction of the stakes would change the
guidelines range, Mr. Simanust be re-sentenced.

IV. Because Mr. Simon was cowted of offenses against a
complainant who was not “less than thirteen years of age,”
lifetime electronic monitorig was not a permissible
sentence condition. Counselsuaeffective for failing to
object.

(Brief in Support of Pet. for Writ of Haas Corpus, pages 5, 9, 13, and 16, ECF No.
1,PgID 13,17, 21, 24.))
[ll. STANDARD OF REVIEW

“The statutory authority of federal casito issue habeas corpus relief for
persons in state custody is providgd28 U.S.C. § 2254, as amended by the
Antiterrorism and Effective DeatRenalty Act of 1996 (AEDPA).” Harrington v.
Richter, 562 U.S. 86, 97 (2011). Pursuant 22%4, the Court may not grant a state
prisoner’s application for the writ dfabeas corpus unless the state court’s
adjudication of the prisoner’claims on the merits

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal

law, as determined by tl&upreme Court of the United
States; or



(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence
presented in the State court proceeding.
28 U.S.C. § 2254(d).

Under the “contrary to” clause [ofZ54(d)(1)], a fedal habeas court

may grant the writ if the state coantrives at a conclusion opposite to

that reached by [the Supreme] Coumta question of law or if the state

court decides a case differently tHdre Supreme] Court has on a set of

materially indistinguishableatts. Under the “unreasonable

application” clause [0§ 2254(d)(1)], a federdabeas court may grant

the writ if the state court identifieése correct governing legal principle

from [the Supreme] Court’s deaisis but unreasonably applies that

principle to the factsf the prisoner’s case.

Williamsv. Taylor, 529 U.S. 362, 412-13 (2000) (G3@nor, J., opinion of the Court
for Part Il). “[A] federalhabeas court may not issue thrit simply because that
court concludes in its ingendent judgment that the relevant state-court decision
applied clearly established federal law erroneousip@orrectly. Rather, that
application must also be unreasonabléd. at 411.

“AEDPA thus imposes a ‘highly derential standard for evaluating
state-court rulingsLindh v. Murphy, 521 U.S. 320, 333, n.(1997), and ‘demands
that state-court decisions be given the benefit of the dddbbdford v. Visciotti,
537 U.S. 19, 24 (2002pér curiam).” Renicov. Lett, 559 U.S. 766, 773 (2010).

“A state court’s determinien that a claim lacks mieprecludes federal habeas

relief so long as ‘fairminded jurists coultsagree’ on the correctness of the state



court’s decision.” Richter, 562 U.S. at 101 (quotingarborough v. Alvarado, 541
U.S. 652, 664 (2004)). To obtain a writ obleas corpus from a federal court, a
state prisoner must show thihe state court’s ruling dms or her claim “was so
lacking in justification thathere was an error well und#ood and comprehended in
existing law beyond any possibilityrféairminded disagreement.’ld. at 103.
IV. ANALYSIS

A. Claim One: Ineffective Assistance of Trial Counsel

Petitioner alleges that his trial attorngsprived him of effective assistance
when the attorney cweded the elements of thidégree criminal sexual conduct,
but failed to request a jurystruction on that offense.

1. Legal Framework

“[C]learly establishedederal law here iStrickland v. Washington,” 466 U.S.
668 (1984). Cullen v. Pinholster, 563 U.S. 170, 189 (2011). Undg&rickland, a
defendant must show “that counsel’'sfpemance was defient” and “that the
deficient performance prejudiced the defensé&tickland, 466 U.S. at 687.
“Unless a defendant makes bahowings, it cannot be said that the conviction . . .
resulted from a breakdown the adversary process that renders the result
unreliable.” Id.

The “deficient performance” prong of tisrickland test “requires showing



that counsel made errors so seriousc¢bansel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendmend.”

Judicial scrutiny of counsel’s perfoamce must be ghly deferential.

It is all too tempting for a dendant to second-guess counsel’'s
assistance after conviction or advessatence, and it is all too easy for
a court, examining counsel’s deferafter it has proved unsuccessful,
to conclude that a particulact or omission of counsel was
unreasonable. A fair assessmerdttdrney performance requires that
every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances ofiosel’s challenged conduct, and to
evaluate the conduct from counsel'sqpeective at the time. Because
of the difficulties inherent in nkang the evaluation, a court must
indulge a strong presumption that counsel’s conduct falls within the
wide range of reasonable professicmssistance; that is, the defendant
must overcome the presumption that, under the circumstances, the
challenged action “might be consi@d sound trial strategy.” There
are countless ways to provide effee assistance in any given case.
Even the best criminal defense atieys would not defend a particular
client in the same way.

Id. at 689 (internal citations omitted).[S]trategic choicesade after thorough
investigation of law and facts relevantplausible options are virtually
unchallengeable.”Id. at 690.

To demonstrate that counsel'srfoemance prejudiced the defense, a
defendant must show “a reasonable prdgithat, but for counsel’s unprofessional
errors, the result of the proceeding wibbkve been different. A reasonable
probability is a probability sufficient tondermine confidence in the outcomeld.

at 694. “This does not require a showing that counsel’s actions ‘more likely than



not altered the outcome,’But “[t]he likelihood of adifferent result must be
substantial, not just conceivable.Richter, 562 U.S. at 111-12 (quotirgrickland,
466 U.S. at 693).

Furthermore, review of an ineffiage-assistance-of-counsel claim is “doubly
deferential” under AEDPA

because counsel is “strongly punesed to have rendered adequate
assistance and made all significdetisions in the exercise of
reasonable professional judgmeryirt v. Titlow, 571 U.S.
—, 134 S.Ct. 10, 17, 187 L.Ed.2d 348 (2013) (quosnigkliand v.
Washington, 466 U.S. 668, 690, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984); internal quotation marks d@ted). In such circumstances,
federal courts are to afford “both the state court and the defense
attorney the benefit of the doubt.Burt, supra, at , 134 S.Ct., at
13.

Woodsv. Etherton, 136 S. Ct. 1149, 1151 (201 curiam).

2. Application

In Michigan, “[a] necessarily included lesffense is an offense in which all
its elements are included in the elements of the greater offense such that it would be
impossible to commit the gater offense without first having committed the lesser
offense.” Peoplev. Apgar, 690 N.W.2d 312, 316 (MiclCt. App. 2004). As
charged in this case, third-degregminal sexual conduaivas a necessarily
lesser-included offense of first-degr@minal sexual onduct, because both

offenses require sexual penetration of@im who is thirteen, fourteen, or fifteen



years old. Cf. Mich. Comp. Laws § 750.520b(1)(t)rst-degree criminal sexual
conduct) with Mich. Comp. Laws § 750.54@}(a) (third-degree criminal sexual
conduct). The factor that distinguished first-degree criminal sexual conduct from
third-degree criminal sexuabnduct was a relationship tiee victim “by blood or
affinity to the fourth degree.” Mich. @ap. Laws § 750.520b(1)(b)(ii)). Because it
was impossible to commit first-degree cimiad sexual conduct without having first
committed third-degree crimah sexual conduct, the ttieourt would have been
required to instruct the jury on thigkgree criminal sextiaonduct if defense
counsel had requested an rastion on that offense.See People v. Cornell, 646
N.W.2d 127, 142 (Mich. 2002).

No one disputed that the victim was thameto fifteen years old at the time of
the crimes, and DNA evidence confirdhihat Petitioner ldhimpregnated the
victim. Therefore, a jury instruction ahird-degree criminal sexual conduct would
have increased Petitioner’s chance of bemgyvicted. It is obvious from the record
that defense counsel’s strategy was to convince the jury that Petitioner was not
related to the victim. If he had been swgsfal in asserting this defense, Petitioner
would have been acquitted. Under tireumstances, it wsanot ineffective
assistance to adopt an all-or-nothing sttate the hope that the jury would acquit

Petitioner rather than convict him of a lesser offense.

10



Taking an all-or-nothing approach in effiort to obtain a full acquittal of the
defendant can be a reasbleastrategic decisiomewisv. Russell, 42 F. App’x 809,
810-11 (6th Cir. 2002), as can the failure to request an instruction on a
lesser-included offenseWashington v. United States, 291 F. Supp. 2d 418, 442
(W.D. Va. 2003). Furthermore, as the Mgdn Court of Appeals pointed out, an
all-or-nothing defense stegy was defense counsel’s only viable option,

considering the fact that: (1) thesas no dispute that the victim was

less than 16 years old at the time of the rapes; and (2) the DNA

evidence taken from the victidefendant, and the fetal tissue

confirmed that defendant impregnatéd victim, and, therefore, that

defendant had sexually penetrated the victim. It seems reasonable that

the only feasible defense theorytbé case, under these facts, was for
defense counsel to exploit the possibility that defendant and the victim
were not blood related as required in the statute.

Smon, 2013 WL 1137116, at *2.

“The fact that the defense failed does transform a strategic decision into
ineffective assistance of counsel3uav. Tilton, No. 07CV1338 JM(BLM), 2008
WL 2385521, at *21 (S.D. Cal. June 9, 200#¥ also Riley v. Lockhart, 726 F.2d
421, 423 (8th Cir. 1984) (noting thaialrcounsel employed an all-or-nothing
strategy in the belief that the jury wowddquit the defendant and that “hindsight,
though a superior view, does not fotine basis for finding a constitutional

deprivation in strategic or tactical decision2J))S. ex rel. Sumner v. Washington,

840 F. Supp. 562, 573—74 (N.D. Ill. 1993) (stating that, “[w]hile the

11



either-acquittal-or-murder choiterned out to be a lose®trickland and its progeny
teach that counsel’s actions are not tassessed with the benefit of hindsight” and
that counsel’s approach did not fall “beloe level of constitutionally permissible
legal representation”). “[A] ‘consciowmnd informed decisioan trial tactics and
strategy cannot be the basis for constituglynineffective assistance of counsel
unless it is so ill chosen that it permedtesentire trial with obvious unfairness.””
Geiger v. Cain, 540 F.3d 303, 309 (5th Cir. 2008) (quotiiainson v. Dretke, 394
F.3d 332, 337 (5th Cir. 2002)).

Here, defense counsel’s decision to forego a jury instruction on the
lesser-included offense ofittd-degree criminal sexuabnduct was reasonable trial
strategy, given the overwhelming evidencdetitioner’s guilt. Further, the state
appellate court’s decision was rast unreasonable applicationSfickland, which
presumes that counsel’s conduct is sountigtrategy and fallgvithin a wide range
of reasonable professional assistance.

Given the double deference due tdethse counsel and the state court’s
decision, this Court cannot say that aefent’'s performance galeficient. The
Court therefore declines to grant relief on Petitioner’s
ineffective-assistance-of-counsel claim.

B. Claim Two: Prosecutorial Misconduct

12



Petitioner alleges next that the progecweprived him of a fair trial by
shifting the burden of proof to him dag her questioning afithesses and during
closing arguments. The questions ancheeents pertained to the defense theory
that Petitioner’s uncle, rather than his &tiSimon, Jr.), was the victim’s real
father. The prosecutor questioned wises as to whether any of Petitioner’s
family members had informed the polidsoat Petitioner’s uncle and suggested that
the uncle was the victim’s fatherSee Trial Tr. Vol. Il, at page 92, July 20, 2011,
ECF No. 13-13, Pg ID 602 (Deteati\Ryan McDonald’s testimonyigl. at page 95,
Pg ID 605 (Police Officer Jody Horne’s tisony that the first time she heard about
Simon, Jr.’s brother being the victim’s réather was at trial and that Petitioner’s
family did not contact the police with thisarmation); Trial Tr. Vol. lll, at page 27,
July 21, 2011, ECF No. 13-14, Pg @36 (Police Officer Kelly Bauss’ testimony
that Petitioner’s father did not suggest taking a buccal swab from his bradhat);
page 80, Pg ID 689 (Simon, Jr.’s testimaingt he never suggested to anyone in law
enforcement that they should talk to his brother. And in her closing argument, the
prosecutor said:

He’s questioning the DNA. Whatitmesses other than Willie, Jr. did

you hear questioning [the human idenstentist’s] conclusion?

[S]iblings have kids, whadre those kids to each other? They're first

cousins. First cousins are relatedhin the fourth degree. So

maybe Mr. Willie Simon Jr. . . . shald done a little more research in
that regard.

13



(Id. at pages 124-25, Pg ID at 733-34Pketitioner claims that these comments and
the prosecutor’s related questions allowrsljury to presume his guilt from the
failure to produce evidence to stdostiate the defense theory.

The Michigan Court of Appeals detemad on review of Petitioner’s claim
that Petitioner failed to preserve his cldmn appellate review because he did not
object to the prosecutor’s questions and conduct at trial. The State therefore argues
in its answer to the habeas petition thditidaer’s claim is procedurally defaulted.

1. Procedural Default

In the habeas context, a procedural diéfatia critical failure to comply with
state procedural law.”Trest v. Cain, 522 U.S. 87, 89 (1997). Pursuant to the
doctrine of procedural defautta federal court will not re@w the merits of [a state
prisoner’s] claims, including constitutional cfas, that a state cdutteclined to hear
because the prisoner failed to ablay a state procedural rule.Martinez v. Ryan,
132 S. Ct. 1309, 1316 (2012). In this Circuit,

“[a] habeas petitioner’s claim will bdeemed procedurally defaulted if

each of the following four factors is met: (1) the petitioner failed to

comply with a state procedural rul@) the state courts enforced the

rule; (3) the state procedural rulesis adequate and independent state

ground for denying review of a fedémnstitutional claim; and (4) the

petitioner has not shown cause angjydice excusing the default.”

[Jalowiec v. Bradshaw, 657 F.3d 293, 302 (6th Cir. 2011)]. To

determine whether a state proceduuded was applied to bar a habeas
claim, [courts] look “to the last reasoned state court decision disposing

14



of the claim.” Guilmette v. Howes, 624 F.3d 286, 291 (6th Cir. 2010)
(en banc).

Henderson v. Palmer, 730 F.3d 554, 560 (6th Cir. 2013).

2. Application

The state procedural rule question here is Michigan’s
contemporaneous-objection rule, which regsiidefendants in criminal cases to
preserve their claims for appeal by first making an objection in the trial court.
Peoplev. Carines, 597 N.W.2d 130, 137-38 (Mich. 1999)Petitioner admits that he
did not preserve his claim by objecting atltrigPet. for Writ of Habeas Corpus, at
page 9, ECF No. 1, A® 17.) The first factor is satisfied.

The Michigan Court of Appeals wélse last state court to adjudicate
Petitioner’s claim in a reasoned opinion, aasinoted above, it reviewed the claim
“for plain error affectingPetitioner’s] substantial right’ because Petitioner did not
object to the prosecutor’s conduct at trigimon, 2013 WL 1137116, at *3. A
state appellate court’s review for “plagnror” constitutes enforcement of a state
procedural rule. Hinklev. Randle, 271 F.3d 239, 244 (6th Cir. 2001) (citing
Seymour v. Walker, 224 F.3d 542, 557 (6 Cir. 2000) (citingPaprocki v. Foltz, 869
F.2d 281, 284-85 (6th Cir. 1989)). Thtise second factor is satisfied.

The third procedural-default factor is shéd if the state procedural rule in

guestion is an adeqigeand independent state grodaddenying review of a federal

15



constitutional claim. “The adequacy o$tate procedural bar turns on whether it is
firmly established and regularly followed;state rule is independent if the state
court actually relies on it to eclude a merits review.”Birosv. Bagley, 422 F.3d
379, 387 (6th Cir. 2005) (citingbela v. Martin, 380 F.3d 915, 921 (6th Cir. 2004)).

“Michigan’s contemporangus-objection rule is bbta well-established and
normally enforced procedural rulefaylor v. McKee, 649 F.3d 446, 451 (6th Cir.
2011), and the Michigan Court of Appealbeé on the rule to @clude a full review
of Petitioner’s claim. Although the appd#acourt also addressed the merits of
Petitioner’s claint, this alternative holding “d@enot require [the Court] to
disregard the state court'sifling of procedural bar.”"Coev. Bell, 161 F.3d 320,
330 (6th Cir. 1998). As explained Harrisv. Reed, 489 U.S. 255 (1989),

a state court need not fear reachirgierits of a federal claim in an
alternative holding. By its very definition, the adequate and
independent state ground doctringuiees the federal court to honor a
state holding that is a sufficientda for the state court’s judgment,
even when the state court also relies on federal law. F&elilm

Corp. v. Muller, 296 U.S. 207, 210, 56 S.Ct. 183, 184, 80 L. Ed. 158
(1935). Thus, by applying tha@octrine to habeas cased/dinwright v.
Sykes, 433 U.S. 72, 97 S. Ct. 2497 (1977)] curtails reconsideration of
the federal issue on fedérmbeas as long asetistate court explicitly
invokes a state procedural bar ruleaaseparate basis for decision. In
this way, a state court may reacfederal question without sacrificing

! The Court of Appeals statedat the prosecutor’s quems were a response to

defense counsel’s theory thie case, that the prosecutor’s closing argument did not
imply Petitioner had to prove anythingycathat the prosecutor did not shift the
burden of proof. Smon, 2013 WL 1137116, at *2.

16



its interests in finalityfederalism, and comity.
Id. at 264 n.10 (emphasis in original).

Here, the state appellate court reliedfmcontemporaneoussjection rule to
preclude relief and addresse@ therits of Petitioner’s claimn an alternative basis.
Thus, the contemporaneous-objection rslan adequate and independent state
ground for denying review of Petitionesnstitutional claim, and the third
procedural-default factor is satisfied.

The fourth and final factor is vether Petitioner has shown “cause” for his
failure to object to the prosecutor’s caretland resulting prejudice. Petitioner has
not advanced any argument in support of a finding of “cause and prejudice.” The
Court therefore deems the “causel prejudice” argument abandone&oberts v.
Carter, 337 F.3d 609, 613 (6th Cir. 2003) (citibgited Satesv. Cofield, 233 F.3d
405, 407 (6th Cir. 2000)).

In the absence of cause and prejada habeas petitioner can proceed with a
procedurally defaulted claim only if he “demstrate[s] that failure to consider the
claim[] will result ina fundamental miscarriage of justice Coleman v. Thompson,

501 U.S. 722, 750 (1991). “A fundamentabkuarriage of justice results from the
conviction of one who is ‘actually innocent.” Lundgren v. Mitchell, 440 F.3d 754,

764 (6th Cir. 2006) (citinglurray v. Carrier, 477 U.S. 478, 496 (1986)). “To be

17



credible, [a clainof actual innocence] requireh ] petitioner to support his
allegations of constitutional error wittew reliable evidence — whether it be
exculpatory scientific evidence, trusivthy eyewitness accounts, or critical
physical evidence — that was not presented at tri&hlup v. Delo, 513 U.S. 298,
324 (1995). “A petitioner’s burden at thegaay stage is to deonstrate that more
likely than not, in light of the new ewaice . . . any reasonable juror would have
reasonable doubt.”"Housev. Bell, 547 U.S. 518, 538 (2006).

Petitioner has not produced any rewdence that was notgsented at trial.
Therefore, a miscarriage ofstice will not occur as a reswf the Court’s failure to
address his claim on the merits. All foacfors of a procedural default have been
satisfied here.

3. Harmless Error

Even if Petitioner’s claim were notguedurally defaulted, the prosecutor
informed the jury that she carried the burdéproof. (Trial Tr. Vol. lll, at page
125, July 21, 2011, ECF No. 13-14, PgiB4.) Additionally, the state trial court
instructed the jury that éhattorneys’ questions atbsing arguments were not
evidence. The trial court alsastructed the jurors th#the prosecutor had to prove
each element of the crime beyond a reasonable doubt, that Petitioner was presumed

innocent and did not have to prove hisaoence or produce any evidence, and that

18



the jurors should consider only thenaidsible evidence, which included the
witnesses’ testimony and the exhibits. &lir. Vol. |, at pages 174-77, July 19,
2011, ECF No. 13-12, pg ID 409-12; Trial Wol. Ill, at page 100, 125-29 July 21,
2011, ECF No. 13-14, Pg ID 709, 734-38).

These generic instructions sentednitigate any prejudice caused by the
prosecutor’s remark§)nited Statesv. Gracia, 522 F.3d 597, 604 (5th Cir. 2008),
because jurors are presumedditow their instructions. Richardson v. Marsh, 481
U.S. 200, 211 (1987). Furthermotiee evidence against Petitioner was
overwhelming. The alleged constitutiomator could not have had a “substantial
and injurious effect or influence ohetermining the jury’s verdictBrecht v.
Abrahamson, 507 U.S. 619, 623 (1993), and wasriass. The Court declines to
grant relief on Petitioner’s prosdouial-misconduct claim.

C. Claims Three and Four: Sentencing Errors

1. The Sentencing Guidelines

Petitioner alleges that the trial courtamnrectly scored offense variables ten
and thirteen of the Michigan sentencing guidelines. Petitioner asserts that he is
entitled to be re-sentenced becausesmimg the mistakes would change the
sentencing guidelines range.

a. Clearly Established Federal Law

19



The state trial “court’s alleged misinpeetation of state sentencing guidelines
... IS a matter of state concern onligward v. White, 76 F. App’x 52, 53 (6th Cir.
2003), and “federal habeas corpus<inet lie for errors of state lawl’ewis v.
Jeffers, 497 U.S. 764, 780 (1990). ConsedlerPetitioner’s allegation that the
trial court incorrectly scored two offengariables of the state sentencing guidelines
IS not a cognizable claim hereTironi v. Birkett, 252 F. App’x 724, 725 (6th Cir.
2007);McPhail v. Renico, 412 F. Supp. 2d 647, 656 (E.D. Mich. 200R)binson v.
Segall, 157 F. Supp. 2d 802, 823 (E.D. Mi@001). Even if Petitioner’s claims
were cognizable on habeas review, thenegalack merit for the following reasons.

b. Offense Variable Ten

Petitioner received ten points for offenseiable ten, whichs exploitation of
a vulnerable victim. Mich. Comp. Lavgs777.40. Ten points is appropriate if
“[t]he offender exploited a victim’s physal disability, mentadlisability, youth or
agedness, or a domestic teaship, or the offender abused his or her authority
status.” Mich. Comp. Laws 8§ 777.40(1)(b)'he statute defines “vulnerability” as
“the readily apparent susceptibility ovactim to injury, physical restraint,
persuasion, or temptation,” Mich. Compaws § 777.40(3){¢ and it defines
“exploit” as manipulation of “a victim fioselfish or unethical purposes.” Mich.

Comp. Laws § 777.40(3)(b).
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Petitioner maintains that he did nojpéoit the victim’s vulnerability, nor
manipulate her for selfish or unethical purposes. CReaplev. Cannon, 481
Mich. 152, 159; 749 N.W.2d 257, 261-62008), Petitioner argues that the mere
existence of one or more factors desatibe§ 777.40(1)(b) does not automatically
equate to vulnerability; thermust also be proof thae exploited the victim’s
vulnerability. According to himthe victim’s youthfulness and cognitive
limitations were mere factors at playgt something that made her readily
susceptible to persuasion or tempmtatias required by 8 777.40(3)(c).
Consequently, he maintainsatrhe should not have received any points for offense
variable ten.

The Michigan Court of Appeals dis&gd. It found ample evidence in the
record to support the scoring of ten pointsdfiense variable ten. In reaching this
conclusion, the Court of Appeals noted that:

[t]he victim was only 14 years old at the time of the rape her mother

testified that she is cognitively impaired. At the time of trial, when the

victim was 16, her mother testifléhat she functioned at an 11-year—

old age level. While the victim was high school at the time of trial,

she attended the special educatiaogpam and her coses were at a

third-grade level. Nearly two yeaafter the rapes occurred, the victim

testified that she did not know wHaex” was and could not explain it.

The victim’s testimony demonstratéaht she is a naive, young girl,

and was an especially easy tarigpetdefendant. Defendant is the

victim’s older half brother and hgas staying at her house for an

extended period of time. Defendaobk advantage of his access to
the victim while no one was arourahd he manipulated her when he
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told her not to tell anyone about ttegpes because h@other would put
her on the streets if she got pregnant.

Smon, 2013 WL 1137116, at *6.The Court of Appeals concluded that the trial
court did not err when it scored ten points for offense varigblg*because there
was evidence that defendant explditee victim’s youth and cognitive
impairment.” Id.

The state court’s factual findings argoported by the record, and its analysis
of Petitioner’s claim was objagtly reasonable. Therefore, Petitioner’s challenge
to the scoring of offense variable taxcks merit in addition to being non-cognizable
on habeas review.

c. Offense Variable Thirteen

Petitioner contends that the trial coartoneously scored twenty-five points
for offense variable thirteen, which is antinuing pattern of criminal behavior.
Mich. Comp. Laws § 777.43. As usedlns case, a score of twenty-five was
appropriate if “[tlheoffense was part of a patteshfelonious criminal activity
involving 3 or more crimes against agen.” Mich. Comp. Laws 8§ 777.43(1)(c).

Petitioner contends that he did notguit three or more crimes against a
person within five years. The Michig&ourt of Appeals, however, correctly
pointed out that “[t]he victim specificallstified that defendant sexually assaulted

her vaginally and anally me than three times and that it ‘kept going on and on’
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even though she asked him to stof&'mon, 2013 WL 1137116, at *6. This
observation is supported by the recoree Trial Tr. Vol. | at247-50, 253, 255-57,
July 19, 2011, ECF No. 13-12, Pg ID 482-888, 490-91. Itis also clear from the
record that these eventsaurred within the same yeahen Petitioner was staying
in the victim’'s home. The Court ofppeals therefore reasonably concluded that,
“the trial court did not clearly err whanscored 25 points for OV 13” and that
Petitioner was not entitled to re-sentencingmon, 2013 WL 1137116, at *6.
Petitioner’s claim lacks merit in addition b@ing non-cognizable on habeas review.

2. Electronic Monitoring

Petitioner’s fourth and final claim alleges that the trial court erred when it
imposed lifetime electronic monitoring lais sentencing. Under Mich. Comp.
Laws § 750.520b(2)(d), trial courts mssintence a defendant convicted of
first-degree criminal sexual conduct teetime electronic sentencing “in addition to
any other penalty imposed.” But MicGomp. Laws 8 750.520n(1) limits lifetime
electronic monitoring to defendants seteen years old or older who committed
criminal sexual conduct against an individless than thirteen years of age. The
victim in this case was fourteen yeard wlhen Petitioner subjected her to criminal
sexual conduct. Petitioner therefore claimst he was wrongfully sentenced to

lifetime electronic monitoringnd that his trial attorney was ineffective for failing to
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object to this provision of his sentence.

Petitioner supports his sentencing claiithweferences to state case law and
statutes. Federal courts, however, “mayissdie the writ [of habeas corpus] on the
basis of a perceived error of state lawPulley v. Harris, 465 U.S. 37, 41 (1984).
“In conducting habeas review, a fedaralrt is limited to deciding whether a
conviction violated the Constitution, lanar treaties of the United StatesEstelle
v. McGuire, 502 U.S. 62, 68 (1991).

The Michigan Court of Appes)] moreover, concluded People v. Johnson,

826 N.W.2d 170, 175 (Mich. Ct. App. 2012), “thedgardless of the ages of the
defendant and the victim, MCL 750.520b(2) requires &time electronic monitoring
for first-degree criminal sexual condudnwictions when the defendant has not
been sentenced to life in prison without the possibility of

parole.” 1d. at 174-75. The state trial courtthis case did not sentence Petitioner
to life imprisonment without the possibylibf parole. TheéMlichigan Court of
Appeals therefore concluded that thaltcourt properly sentenced Petitioner to
lifetime electronic monitoring. Becaustate courts are the final authority on
matters of state law, the state appellate t®urterpretation of state law binds this
Court sitting in habeas corpufBradshaw v. Richey, 546 U.S. 74, 76 (2005);

Israfil v. Russell, 276 F.3d 768, 771 (6th CR001). It follows that defense counsel
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was not ineffective for failing to object tbe electronic-monitoring provision of the
sentence. Petitioner has no right to relietlmbasis of his fourth and final claim.
V. CONCLUSION

Petitioner’'s second claim is proceduraligfaulted, and the state courts’
adjudication of his other claims on the mdid not result in decisions that were
contrary to federal law, unreasonable laygtions of federal law, or unreasonable
determinations of the facts. Accordinglige habeas corpus petition is denied.

VI. CERTIFICATE OF APPEALABILITY

“[A] prisoner seeking postconvicin relief under 28 U.S.G 2254 has no
automatic right to appeal a district court’s denial or dismissal of the petition.
Instead, [the] petitioner must first seeldasbtain a [certificate of appealability.]”
Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). A tificate of appealability may
issue “only if the applicant has madsubstantial showing of the denial of a
constitutional right.” 28 U.S.C. 8§ 2253(c)(2).

Where a district court has rejedtthe constitutional claims on the

merits, the showing required to satisfy § 2253(c) is straightforward:

The petitioner must demonstrate thedisonable jurists would find the

district court’'s assessment of tbenstitutional claims debatable or

wrong . ... When the district court denies a habeas petition on

procedural grounds without reaching the prisoner’s underlying

constitutional claim, &ertificate of appealability] should issue when

the prisoner shows, at least, that jurists of reason would find it

debatable whether the petition stadeslid claim of the denial of a
constitutional right and that jurists of reason would find it debatable
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whether the district court was correct in its procedural ruling.
Sack v. McDaniel, 529 U.S. 473, 484 (2000).

Reasonable jurists could not debtite Court’s asses@&nt of Petitioner’s
first, third, and fourth claims. Reasonalplrists also would not find it debatable
whether the second issue (prosecutorieeonduct) states\alid claim of the
denial of a constitutional right or whethie Court was correct in concluding that
the issue is procedurally defaultedhe Court therefore declines to issue a
certificate of appealability.

VIl. ORDER

For the reasons given above,

IT IS ORDERED that the petition for writ of Haeas corpus (ECF No. 1) is
DENIED.

IT IS FURTHER ORDERED that Petitioner’s motion for appointment of
counsel (ECF No. 14) is denied as moot.

IT IS FURTHER ORDERED that a certificate of appealability@ENIED.

IT IS FURTHER ORDERED that Petitioner may procealforma
pauperis on appeal because heszgranted leave to procertdforma pauperisin

this Court, and an appeaduld be taken in good faith28 U.S.C. § 1915(a)(3); Fed.
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R. App. P. 24(a)(3)(A).

ITIS SO ORDERED.
g LindaV. Parker
LINDA V. PARKER
US. DISTRICT JUDGE

Dated: January 24, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se pausien this date, January 24, 20y electronic and/or U.S.
First Class mail.

g Richard Loury
Gase Manager
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