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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

ERIC GARDNER, #287557,

Petitioner,
CasdNo. 13-CV-15051
V.
HON.MARK A. GOLDSMITH
DUNCAN MACLAREN,

Respondent.
/

OPINION AND ORDER
(1) GRANTING RESPONDENT'S MOTION FOR SUMMARY JUDGMENT (Dkt. 12),
(2) DENYING PETITIONER'S MOTIONS FOR AN EVIDENTIARY HEARING (Dkt. 1),
TO FILE SUPPLEMENTAL PLEADINGS (Dkt . 9), FOR SUMMARY JUDGMENT (Dkt.
14), AND TO FILE EXHIBITS IN A TRADI TIONAL MANNER (Dkt. 16), (3)
SUMMARILY DISMISSING THE PETITION FOR WRIT OF HABEAS CORPUS (Dkt.
1), (4) DECLINING TO ISSUE A CERTIF ICATE OF APPEALABILITY, AND (5)
DENYING PERMISSION FOR LEAVE TO APPEAL IN FORMA PAUPERIS

I. INTRODUCTION

Petitioner Eric Gardner, confined at the Chippewa Correctional Facility in Kincheloe,
Michigan, has filed a petition for a writ of habeas corpus purdoa2® U.S.C. § 2254 (Dkt. 1).

In his pro_se application, Petiner challenges his convictiomé sentence for seven counts of
first-degree criminal sexual conduct, Micbomp. Laws § 750.520b; and being a fourth felony
habitual offender, Mich. Comp. Laws § 769.12.

Petitioner filed this petition for writ of li@as corpus on December 6, 2013. In lieu of
filing an answer to the petition, on Jud®, 2014, Respondent filed a motion for summary
judgment on the ground that the petition was not timely filed (Dkt. 12).

On July 11, 2014, Petitioner filed a response to Respondent’s motion (Dkt. 15).

Petitioner has also filed motions to file sugaplental pleadings (Dkt. 9), for summary judgment
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(Dkt. 14), and to file exfhits in a traditional manner (Dkt. 16)As part of his original habeas
application, Petitioner aldded a motion for an evideiary hearing (Dkt. 1).

For the reasons stated below, the Cagmnants Respondent’s motion for summary
judgment and dismisses the petition as timedosh The Court further denies Petitioner’s
motions for an evidentiary hearing, to file suggpkental pleadings, for summary judgment, and to
file exhibits in a traditional manner. The Coal$o declines to issue f®ner a certificate of

appealability and denidetitioner leave to appeal in forma pauperis.

[I. BACKGROUND

Petitioner was convicted following a jury frimm the St. Clair County Circuit Court.
Direct review of Petitioner'sonviction ended in the Miajan courts on December 29, 2004,
when the Michigan Supreme Court denied Petitisngpplication for leave to appeal following
the affirmance of his conviction on his appeal ghtiby the Michigan Coudf Appeals._People
v. Gardner, 690 N.v2d 108 (Mich. 2004).

Petitioner signed and dated a post-conerctimotion for relief from judgment on
December 15, 2011, which was filed with the Gfair County Circuit Court on December 20,
2011 (Dkt. 13-12). The trial court denied Petiier's post-conviction motion, see 2/9/12 Order
(Dkt. 13-13), which the Michigan Court of Appseadffirmed. _See 1/3/13 Opinion (Dkt. 13-14).
On July 20, 2013, collateral revient Petitioner’s conviction enden the Michigan courts when
the Michigan Supreme Court denied Petitioner’sliapfion for leave to ape the denial of his

post-conviction motion, People v. fdaer, 833 N.W.2d 914 (Mich. 2013).




Petitioner’s habeas application is sigraedl dated December )13, and was filed with
the Court on December 12, 2013.
[ll. STANDARD OF REVIEW
A motion for summary judgmeshould be granted if the mavashows “that there is no
genuine issue as to any matefatt and that the movant is dfed to judgment as a matter of
law.” Fed. R. Civ. P. 56(c)(2). In considey a motion for summanudgment, the Court will

construe all facts in a light mbfavorable to the non-moving iy Matsushita Elec. Indus. Co.

v. Zenith Radio Corp475 U.S. 574, 587 (1986). There are no genuine issues of material fact

when “the record taken as a whole could tesd a rational trier of fact to find for the
nonmoving party.” _Id. If the ma@nt carries its burden of showg an absence of evidence to
support a claim, then the non-movant must olestrate by affidavits, depositions, answers to

interrogatories, and admissions that a genuine issue of mataia¢Xists. _Celotex Corp. v.

Catrett 477 U.S. 317, 324-325 (1986); s¥#s0 Sanders v. Freema&®?1 F.3d 846, 851 (6th Cir.

2000). The summary judgment rule applieh&ieas proceedings. See Redmond v. Jackson

295 F. Supp. 2d 767, 770 (E.D. Mich. 2003). In treus¢ of limitations ontext, dismissal is
appropriate only if a moving p clearly shows the claims out of time. _Cooey v.
Strickland 479 F.3d 412, 416 (6th Cir.2007), ceienied 553 U.S. 1014 (2008).

The Antiterrorism and Effective Death P#gaAct of 1996 (“AEDPA”), Pub. L. No.
104-132, 110 Stat. 1214, applies to abdws petitions filed after éhAct’s effective date, April
24, 1996, and imposes a one-year limitations period for habeas petitions. See 28 U.S.C. §

2244(d)(1). Petitioner'dabeas petition was filed after Ap24, 1996, and thyghe provisions

! Under the prison mailbox rule, tt@ourt will assume that Petiier actually filed his habeas
petition on December 6, 2013, the date that it was signed and dated. See Towns v. U.S., 190
F.3d 468, 469 (6th Cir. 1999).
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of the AEDPA, including the limitations periodrféling a habeas petiin, apply. _See Lindh v.
Murphy, 521 U.S. 320, 337 (1997). The one-yeaitditions period runs from the latest of:

(A) the date on which the judgment became final by the conclusion
of direct review or the expit@n of the time for seeking such
review;,

(B) the date on which the impediment to filing an application
created by State action in violatiof the Constitution or laws of

the United States is removedtiife applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was
originally recognized byhe Supreme Court if the right has been
newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or
(D) the date on which the factualeglicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.
28 U.S.C. § 2244(d)(1).
The statute of limitations began to run imstbase when Petitioner's conviction "became
final by the conclusion of direceview or the expiration of thiéme for seeking such review."
28 U.S.C. § 2244(d)(1)(A). For purposes sdibsection 2244(d)(1)(A), “direct review”

concludes when the availability of direct appé&althe state courtsnd to the United States

Supreme Court has been exhausted. dégn®. Quarterman, 555 U.S. 113, 119 (2009).

Absent statutory or equitabltolling, a petition for writ ofhabeas corpus must be
dismissed where it has not been filed before lthnitations period expires. See 28 U.S.C. 88

2244(d)(1)-(2);_Allen v. Yukins, 366 F.3d 396, 40Ih&ir. 2004); see also Lee v. Brunsman,

474 F. App’x 439, 441 (6th Cir. 2012).



IV. ANALYSIS
A. Respondent’s Motion for Summary Judgment
Respondent argues in his motion for summadgment that Petitioms habeas petition
should be barred from federal habeas review byotie-year statute of limitations. Resp’t Mot.
at 10-11.

1. Petitioner's Habeas Petition Is Utimely Under the AEDPA One-Year
Statute of Limitations

The Michigan Court of Appeals affirmdeEtitioner’s conviction on June 8, 2004. People
v. Gardner, No. 245726, 2004 WL 1254312, at *1 (MiCt. App. June 8, 2004). The Michigan
Supreme Court denied Petitioner’s applicatior leave to appeal on December 29, 2004.
Gardner, 690 N.W.2d 108.

If a habeas petitioner appsdb the Michigan Supreme Coubut does not petition the
United States Supreme Court for a writ of certiptais judgment of conviction is finalized when
the time for taking an appeal tbhe United States Supreme Coexpires. The one-year statute

of limitations does not begin to run until the daieathe petition for a writ of certiorari was due

in the United States Supreme Court. Jiegenez v. Quarterman, 555 U.S. 113, 119 (2009); see

also Clay v. United States, 537 U.S. 522, 527 (2@88)ding that a federal judgment becomes

final “when this Court affirms a conviction on the mt®on direct review odenies a petition for

a writ of certiorari,” or, if a petitioner does not seek certiorari, “when the time for filing a
certiorari petition expires”). kder Rule 13 of the Supreme CoRuiles, a petition for a writ of
certiorari “is timely when it isifed with the Clerk of this Court within 90 days after entry of
judgment.” Sup. Ct. R. 13(1). Because Petitiodiel not seek a writ of certiorari with the
United States Supreme CourBetitioner's judgment becaménal, for the purpose of

commencing the running of the one-yearitatons period, on March 30, 2005. See, e.g.,
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Grayson v. Grayson, 185 F. Supp. 2d 747, 750 (E.BhM2002). Absent equitable or statutory

tolling, Petitioner had until March 30, 2006, to timely file his habeas petition.

Petitioner filed a post-conviction motion folied from judgment with the state court on
December 15, 2011, after the one yeanithtions period had already expiredAlthough 28
U.S.C. 8§ 2244 (d)(2) expresslygmides that the time during wliiica properly filed application
for state post-conviction relief or other collateraView is pending shall not be counted towards
the period of limitations contained in the statute, a state court post-conviction motion that is filed
following the expiration of the limations period cannot toll thgeriod pursuant to 28 U.S.C. §
2244(d)(2), because there is no period remaining to be tolled. See Jurado v. Burt, 337 F.3d 638,

641 (6th Cir. 2003); see also Hargrove Brigano, 300 F.3d 717, 718 n.1 (6th Cir. 2002)

Moreover, the mere fact that Petitioner raisedlaim of ineffectiveassistance of appellate
counsel in his post-conviction motion would not re-start the one-ye#atioms process anew.
A motion for state post-convictioneview which alleges inedttive assistance of appellate

counsel tolls, but does not restart, theDHA's limitations period. _See Allen v. Yukin866

F.3d 396, 401 (6th Cir. 2004). Since the limaas period had already expired by the time
Petitioner’s filed his post-conviction motion, tHact that Petitioner alleged the ineffective
assistance of appellate counsel the motion would not revivehe statute of limitations.
Therefore, Petitioner's state pasonviction proceedings did naoll the statute of limitations,

and his current habeas petition is untimely.

2 Michigan has adopted some form of the gmisnailbox rule, which deems a prisoner’s pleading
filed at the time that it is given to prison affils for mailing to the court, See M.C.R. 7.105;
7.204; 7.205; 7.302. The Courilwdeem Petitioner's post-conviction motion to have been
filed on the date that it was signed and datedgaveh to prison authorities for mailing to the St.
Clair County Circuit Court for filing.
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The Court is aware that Petitioner, in sevefdlis claims, alleges that the state trial court
or the prosecutor withheld evidemthat was either exculpatorythiat would support his claims.
Petitioner specifically alleges in several claims that the prosecutor suppressed evidence of a
parental termination hearing involving the victinnsother in the St. Clair County Probate Court,
which contains evidence and testimony that @e&tr claims could have been used to impeach
the victims’ trial testimony._ See Pet. at 71-73, 7&(cm/ecf pages). Petitioner also alleges in
his fourth claim that the felony warrant, crimir@mplaint, and criminal information filed in
this case were defective, but that he was not provided copies of these documents until years after
his trial. See id. at 60-70 (ceof pages). Petitioner further g@ks in his tentltlaim that the
prosecution withheld evidence that Michigamt8tPolice Forensic Examiner Melinda Jackson
only tested three out of the eighteen bags of egdilothing, and two rapghield kits seized by
the police. _See Pet. at 26 (el pages) (Dkt. 1-2). Petitionargues that the withholding of

this information violated Brady v. Marylan®73 U.S. 83 (1963)._ See Pet. at 74-85 (cm/ecf

pages) (Dkt. 1); Pet. at Z8Bm/ecf page) (Dkt. 1-2).
Pursuant to 28 U.S.C.8 2244(d)(1)(D), theDPA'’s one-year limitations period begins
to run from the date upon which the factuadgicate for a claim could have been discovered

through due diligence by the habeas petitiorgee Ali v. Tennessee Bd. of Pardon & Paroles

431 F.3d 896, 898 (6th Cir. 2005). However ttme commences under § 2244(d)(1)(D) when
the factual predicate for a heds petitioner’'s claim could v been discovered through the
exercise of due diligence, not when it was actually discovered by a given petitioner. Redmond
295 F. Supp 2d at 771. Moreover, the time urderAEDPA’s limitations period begins to run
pursuant to 8§ 2244(d)(1)(D) when a habeas petti “knows, or through due diligence, could

have discovered, the importaatcts” for his or her claims, nathen the petitioner recognizes the



facts’ legal significance._ld.In addition, section 2244(d)(1)jDdoes not convey a statutory

right to an extended delay whidepetitioner gathers every possibleap of evidence that might
support his claim.”_ld. “Rather, it is the adtea putative knowledge dhe pertinent facts of a

claim that starts the clock runnimmg the date on which the faed predicate of the claim could

have been discovered through due diligence, and the running of the limitations period does not
await the collection oévidence which supports the factg;luding supporting affidavits.”_ldat

772. Lastly, newly discovered information “thaerely supports or strengthens a claim that

could have been properly statedthout the discovery . . . isot a ‘factual predicate’ for

purposes of triggering the statute of limitets under 8 2244(d)(1)(D). Jefferson v. United
States730 F.3d 537, 547 (6th Cir. 2013).

Petitioner admits that he was aware of tht@bpte court proceedings prior to his trial, and
acknowledges that he was not “allowed” insidedbertroom for the proceedings. See Pet. at 36
(cm/ecf page) (Dkt. 1). Pefiner also acknowledges that tbeistence of the probate court
termination hearing was disclosed by the progsenuo defense counsel and to Petitioner on the
fourth day of trial. _Id. at 82 (cm/ecf page). tiBener further indicates #t he was aware of the
alleged defects in the warraahd criminal complaint at trdiaand that his defense counsel
objected, in fact, to thesdocuments._ld. p. 67 (cm/ecf pagé&)inally, Petitioner was aware at
trial that Jackson had only tested some of thdesmce collected by the police. Pet. at 26-27
(cm/ecf pages) (Dkt. 1-2).

Petitioner was aware of the factual predicatbisfBrady claims either prior to, or at the
time of, his trial. The commencement of the one-year limitations period was not delayed
pursuant to § 2244(d)(1)(D) until tt@ner’s alleged discovery dhe factual predicates for his

Brady claims, in light of the fadhat Petitioner was aware of thigormation prior to, or at the



time of, his trial. _See Whalen v. Randsg F. App’x 113, 119 (6th €i2002) (concluding that,

while petitioner may not have had access tolee@oeport, he did not qualify for tolling of the
one-year statute of limitations because petitiones svaare of withesses at his original trial and
petitioner did not show that éhdelayed police report “containestidence that [petitioner] did
not already have, or contained suppressedeece that would have produced a different
verdict”).

Petitioner raises a number of argumentshi® response to Respondent’s motion for
summary judgment.

Petitioner first complains that Respondentotion for summaryudgment does not
address the merits of his claims. See Pet. Rasp (Dkt. 15). Rule 4 of the Rules Governing
Section 2254 Cases in the United States Dis@umurts indicates that “[i]f the petition is not
dismissed, the judge must order the respontteriile an answer, nmimn, or other response
within a fixed time, or take other action thedge may order.” Under Rule 4, it is clearly
permissible for a respondent to file a motiordiemiss or for summary judgment. See Jackson
v. Straub 309 F. Supp. 2d 952, 959 (E.D. Mich. 2004) (oxeble for respondent to file motion
for summary judgment on statute of limitations grounds, rather than answer merits of petition,
when law in effect at time #t respondent filed motion heldaththe habeas petition was time-
barred). A merits decision is unnecessary wisewdistrict court denies a habeas petition on

statute of limitations grounds See_Bachman v. Bagle¢87 F.3d 979, 982 (6th Cir. 2007)

(holding that a “merits decisiowas of course unnecessary, sitice district court denied the
petition on statute of limitations grounds”).
Petitioner next argues thaktstate courts lacked juristimn over his criminal case, and,

thus, the AEDPA’s statute of limitations is inagplble. _See Pet. Resp. at 2. However, the mere



fact that there may be a jurisdictional defecPetitioner’'s convictiorwould not mean that the

limitations period contained in § 2244(d) is inapg@ble to his conviction. See Frazier v. Mqore

252 F. App’x 1, 5-6 (6th Cir. 2007holding that a petitioner fii custody pursuant to a judgment
of the [state] courts, even if that judgmentym®ot be valid under statlaw,” would still be
“subject to 28 U.S.C. § 2244(d)'s one year statit limitations in filing his federal habeas

petition”); see _also_BarretBarreto v. United States,5% F.3d 95, 100 (1st Cir. 2008)

(jurisdictional challenge was netxempt from one-year limitatns period for filing motion to

vacate sentence pursuant to 28 U.S.C. § 2255); Banks v. Ludwick, No. 07-12821, 2008 WL

2397627, at *5 (E.D. Mich. June 11, 2008) (holding titare is no authority for the proposition
that claims attacking the jurisdiction of the trial court are exempt from the limitations provision
of § 2244(d)").
2. Petitioner Is Not Entitled to Equitable Tolling
Petitioner next argues that he is eatltto equitable tolig for several reasons.
The AEDPA's statute of limitations “is subjetct equitable tolling in appropriate cases.”

Holland v. Florida, 560 U.S. 631, 645 (2010). A hahwetgtioner is entitledo equitable tolling

“only if he shows (1) that he has been purguhis rights diligently, and (2) that some
extraordinary circumstance stood in his way and prevented the timely filing” of the habeas
petition. Id.at 649 (quotation marks omitted). The &igircuit has observed that “the doctrine

of equitable tolling is used sparingly by fedetaurts.” Robertsow. Simpson, 624 F.3d 781,

784 (6th Cir. 2010). The bden is on a habegtitioner to show that har she is entitled to the
equitable tolling of the oneggar limitations period. Id.
Petitioner claims that he is entitled tguéable tolling because he was only allowed six

hours per week in the prison lawriny. See Pet. Resp. at Jhis would be insufficient to
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justify equitable tolling, particularly in light dhe almost seven years between the conclusion of

Petitioner’s direct appeals ancethling of his state post-conviction motion. See Hall v. Warden,

Lebanon Corr. Inst., 662 F.3d 745, 751-752 (6th 2011) (limited access to prison law library

did not justify equitable tolling when petitionerchalmost ten months to timely file his petition
when Ohio Supreme Court denied his motion rieconsideration of deal of his motion for
delayed appeal from his conviati, but he failed to do so ambtead filed unsuccessful motion

in Ohio Court of Appeals to reopéins case); see also Maclin v. Robinsé# F. App’x 587, 589

(6th Cir. 2003) (limitation of inmate’s access laaw library to approximately one and a half
hours a week did not constitute a state created immaed to inmate’s access to courts, and thus
did not toll the AEDPA'’s limitations periodjtaough inmate claimed prison policy allowed for
six hours of access to law library, restrictionslibfary time were constitutional so long as
restrictions did not denynmate access to courts).

Petitioner further claims that he is entitledequitable tolling because the state courts
have refused to provide him with a complete or accurate copy of theripém$om his trial or
pre-trial proceedings, as well as the transcripimfthe parental termination proceedings in the
St. Clair County Probate Coumtvolving the victims’ mother who was also Petitioner’s
girlfriend. See Pet. Resp. at Retitioner further claims that he has been impeded in filing his
habeas petition because the State of Michigamitabeld documents which he claims are either
exculpatory or necessary for the presentadionis claims._See Pet. Resp. at 7-8.

“Standing alone . . . the una\adility of or delay in receivig transcripts is not enough to
entitle a habeas petitiont equitable tolling.” Hall, 662 F.3d at 750-751n addition, a habeas
petitioner’'s lack of access to his trial transcripts does notymteca habeas petitioner from

commencing post-conviction proceedings in thetesicourts and would not equitably toll the
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limitations period for filing a petition for wribf habeas corpus. See Gassler v. Bru2656 F.3d

492, 495 (8th Cir. 2001); Graysoth85 F. Supp. 2d at 751-752 (same). “Possession of a
transcript is not a ‘condition precedent’ to thien§y of a state post-conviction motion.” Id. at
752. Petitioner could have timely filed a post-cation “motion for relief from judgment with

the state trial court, after which the trial court could have ordered production of the transcripts.”
Id.

In addition, equitable tolling is not called fior this case because, even without the trial
court transcripts or additional documents, Petitioner was present during the trial and pre-trial
proceedings and knew what his grounds for reliefe. Hall, 662 F.3d at 751; see also Lloyd v.
Van Natta 296 F.3d 630, 633-634 (7th Cir. 2002) (unavail&pitif complete tial transcript did
not warrant equitable tolling of the limitatiopgriod for filing a habeas petition which alleged
prosecutorial misconduct in theosing argument, where the patditer was at the trial and knew
the basis on which he could haasserted prosecutorial misconductherefore, Piioner is not
entitled to equitable tolling on this basis.

Petitioner also argues that the limitatiggesiod should be equitably tolled because his
assigned appellate counsel suffesedtroke during his appeal ofjht, albeit after counsel had
filed Petitioner's brief on appeal with the Michig Court of Appeals._See Pet. Resp. at 3.
Although the ineffective assistance of appellate counsel and a petitioner's substantial,
involuntary delay in learning abothe status of his appeal maysiifly equitable tolling of the

limitations period,_see Keeling v. Warden,blamon Corr. Inst., 673 F.3d 452, 462 (6th Cir.

2012), there is no allegation by Petitioner that hendidreceive timely notice of the denial of his
appeal of right by the Michiga@ourt of Appeals. Petitionem fact, received a letter from

Thomas Harp, the Michigan Appellate Assigriamlinsel System Administrator, on July 7, 2004,
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advising Petitioner that his agja¢e counsel had suffered a strokieat his conviction had been
affirmed by the Michigan Court of Appeatsr June 8, 2004, and that he had until August 3,
2004 to timely file an applicatiofor leave to appeal with thilichigan Supreme Court. See
7/7/04 Harp Letter, Ex. 1 to Pet. at 73 (cm/ecf pd@ét. 1-2). Petitioner, in fact, was able to
file a timely application for leav® appeal with that CourtSee 7/27/04 Application for Leave
to Appeal (Dkt. 13-15). Petitioner was also asvtirat the Michigan Supreme Court denied his
application for leave to appeal on December22®4. Petitioner did not file his post-conviction
motion until almost seven years later. BecaBsétioner failed to exercise due diligence in
pursuing his state post-cortion or federal habeas remedietenthe alleged ineffectiveness of
his appellate counsel, he is nemtitled to equitable tollingf the limitations period. _See
Keeling, 673 F.3d at 463.

Petitioner finally claims thahe limitations period should kelled because he is actually
innocent of the crimes for whidie was convicted. See Pet. Resp. at 3-6. The one-year statute

of limitations may be equitably tolled basegon a credible showingf actual innocence under

the standard enundéd in_ Schlup v. Deldb13 U.S. 298 (1995)SeeMcQuiggin v. Perkins, 133

S. Ct. 1924, 1928 (2013). The @ame Court has cautioned tH&tnable actual-innocence
gateway pleas are rare[.]” .IdA “petitioner does not meet the threshold requirement unless he
persuades the district court that light of the new evidencep juror, acting reasonably, would

have voted to find him guiltypeyond a reasonable doubt.” . IdVloreover, in determining

whether a petitioner makes out@mpelling case of actual innocense,as to toll the AEDPA'’s
limitations period, “the timing of # petition is a factdbearing on the relialil/ of the evidence

purporting to show actual innocence.” (drackets and quotation marks omitted). For an actual

innocence exception to be crediblader_Schlup, such a claimgréres a habeas petitioner to
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support his or her allegations of constitutional error “with new reliable evidence — whether it be
exculpatory scientific evidenc&ustworthy eyewitness accounts,aitical physical evidence —
that was not presented at kriaSchlup, 513 U.S. at 324.
Petitioner’s case falls outside tbie actual innocence tolling exceptitaecause Petitioner
has presented no new, reliable evidence to establish that he was actually innocent of the crimes

charged. _See Ross v. Berghuld7 F.3d 552, 556 (6th Cir. 2005)Although Petitioner has

presented extensive evidence that he claimsddoybeach the victims’ credibility and establish
that they committed perjury, a habeas petitieenewed attacks on a witness’ credibility are
insufficient to establish actual innocence for theppses of excusing a procedural bar. See In
Re Byrd 269 F.3d 561, 577 (6th Cir. 200@holding that petitioner'srenewed attacks on [a]
trial witness|['s] . . . credibility . . . do not prale proof of ‘actual innoce®’ sufficient to excuse

an abuse of the writ) (citing Clark v. Lewis,F1 3d 814, 824 (9th Cir. 1993) (allegation that

prosecution witness could have been impedc by allegedly withheld evidence did not
constitute a credible claim of “actual innoceh sufficient to show that the petitioner was

actually innocent));ee also Calderon v. Thompson, 523 U.S. 538, 563 (1998) (newly discovered

impeachment evidence, which is “a step remdveth evidence pertaining to the crime itself,”

“provides no basis forffiding” actual innocenceBawyer v. Whitley, 505 U.S. 333, 349 (1992)

(newly discovered impeachment evidence “will seldafrever,” establish actual innocence).
Evidence that merely impeaches a witnesshiss tinsufficient to support a claim of actual

innocence, so as to toll the one-yeairititions period. _See Sherratt v. Fri2¥5 F. App’'x 763,

768 (10th Cir. 2008) (noting thdinew evidence must affirmatively demonstrate[ ] [the

petitioner’s] innocence, not simply undermitiee finding of guilt against him”,_McMurry v.
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WolfenbargerNo. 06-12415, 2007 WL 2318748, at *5 (EMich. Aug. 9, 2007) (holding that
“attacks on a witness’s credliby rarely provide proofof actual innocence”).

Petitioner further claims #t he has newly discoveredigence of his actual innocence
based on Forensic Examiner Melindackson’s failure to test mastthe evidence recovered by
the police. _See Pet. Resp. ab3&. This evidence, however, wasadable at Petitioner’s trial.
Any evidence from Petitioner’s trial would not qualds “new evidence,” so as to support his

actual innocence, in lighdf the fact that Petitioner was presanthe trial. $e, e.g., Connolly v.

Howes 304 F. App'x 412, 418 (6th Cir. 2008) (holdinigat evidence that was available to
petitioner on the date he pleddawould have been availabletatl was not “new” evidence).
Moreover, Petitioner has failed to show thay @f the untested evidence contained exculpatory
material. Petitioner’s conclusory, vague alkemas of actual innocencare insufficient to

equitably toll the limitations ped. See, e.g., Herbert v. Jon851 F. Supp. 2d 674, 679 (E.D.

Mich. 2005) (holding that petitioner’s “conclusory allegationat dvague assertions” did not
entitle him to “equitable toltig of the limitatons period”).
B. Petitioner's Motions for an Evidentiary Hearing, to File Supplemental
Pleadings, for Summary Judgment, and to File Exhibits in a Traditional
Manner.
Petitioner has filed motions for an evidentiigaring, to file supplemental pleadings, for

summary judgment, and to file exhibits in a traditional manner. In light of the fact that the

petition is time-barred, the motions are denied as n8e#, e.g., Hunt v. Stegall, 174 F. Supp.

2d 565, 568 (E.D. Mich. 200X3enying as moot petitioner’s mion for an evidentiary hearing
where the court dismissed withejudice petitioner’s application farwrit of habeas corpus filed
after the one-year limitations period had expire&urthermore, the Court notes that all of the

exhibits that Petitioner wishes to file inshmotion for supplementary pleadings and in his
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motion to file exhibits in a traditional manner neealready attached tas original petition and
filed with the Court at the time that his case was opened.

C. Certificate of Appealability and Leave to Appeal_In Forma Pauperis

Before Petitioner may appeahis Court's dispositivedecision, a agificate of
appealability must issue. S8 U.S.C. § 2253(c)(1)(a); Fed. R. App. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substrghowing of the denial of a
constitutional right.” 28 U.S.G8 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if geditioner demonstrates that reasonable jurists
would find the district court’'s ssessment of the constitutiordaim debatable or wrong. See

Slack v. McDaniel, 529 U.S. 473, 483-484 (2000A petitioner satisfies this standard by

demonstrating that . . . jurists could conclutie issues presented are adequate to deserve

encouragement to proceed furtherMiller-El v. Cockrell, 537 U.S. 322, 327 (2003). In

applying that standard district court may notonduct a full merits review, but must limit its
examination to a threshold inquiry into thaderlying merit of the petitioner’s claims. . lat
336-337. “The district court must issue or dengertificate of appealability when it enters a
final order adverse to the applicant.” Rulesy&woing § 2254 Cases, Rule 11(a), 28 U.S.C. foll.

§ 2254;_Castro v. United Stat&d,0 F.3d 900, 901 (6th Cir. 2002).

Likewise, when a district court denieshabeas petition on predural grounds without
reaching the prisoner’'s underlying constitutiomédims, a certificate of appealability should
issue, and an appeal of the district court’s orday be taken, if the petither shows that “jurists
of reason would find it debatable whether the [matitstates a valid clai of the denial of a
constitutional right and that fjists of reason would find it debala whether the district court

was correct in its procedural ruling.” _Slack, 532%5. at 484. When aaih procedural bar is
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present and the district court gsrrect to invoke it to dispose tiie case, a reasable jurist

could not conclude either that the district caured in dismissing the petition or that the petition

should be allowed to proceed further. In sucireumstance, no appeal would be warranted. Id.
Having considered the matter, the Courtlues to issue Petitioner a certificate of

appealability, because reasonable jurists @audt find it debatable whether the Court was

correct in determining that Petitioner had filed his habeas petition outside of the one-year

limitations period._See Grayson, 185 F. Supp. Ztbdt The Court also denies Petitioner leave

to appeal in forma pauperis, because any appeald be frivolous. _See, e.g., Dell v. Straub

194 F. Supp. 2d 629, 659 (E.D. Mich. 2002).
V. CONCLUSION

For the reasons set forth above, the Coartcludes that Petitioner failed to file his
habeas petition within ghapplicable statute of limitationsrpml. Accordingly,the Court grants
Respondent’s motion for summary judgment (OI2) and denies with prejudice Petitioner’'s
request for habeas relief (Dkt.1)The Court also denies asoat Petitioner's motions for an
evidentiary hearing (Dkt. 1), to file supplental pleadings (Dkt. 9), for summary judgment
(Dkt. 14), and to file exhibitin a traditional manner (Dkt. 16)Finally, the Court declines to

issue Petitioner a certificate appealability, and Petitioner is med leave to appeal in forma

pauperis.
SO ORDERED.
dMark A. Goldsmith
Dated:October29,2014 MARKA. GOLDSMITH
Detroit, Michigan UNITED STATES DISTRICT JUDGE
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing doenimvas served upon counsel of record and
any unrepresented parties via Bourt's ECF System to their respective email or First Class
U.S. mail addresses disclosed on the ¢¢otif Electronic Filing on October 29, 2014.

s/JohnettdM. Curry-Williams
JOHNETTA M. CURRY-WILLIAMS
CASE MANAGER
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