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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STEPHEN PORTER,

Petitioner,
Casd\o. 14-CVv-10171
V.
HON.MARK A. GOLDSMITH
LINDA TRIBLEY,

Respondent.
/

OPINION AND ORDER DENYING THE PETITI ON FOR WRIT OF HABEAS CORPUS
(Dkt. 1), AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY

[. INTRODUCTION
Petitioner Stephen Porter, confined at @gway Correctional Facility in Marenisco,
Michigan, filed a petition for wt of habeas corpus pursuato 28 U.S.C. § 2254 (Dkt. 1),
through his counsel, Matthew S. Kolodziejski.tikener challenges hisonviction for six counts
of first-degree criminal sexual conduct, dMi Comp. Laws 8§ 750.5208(a4) and (b); and six
counts of second-degree criminal sexual cohddech. Comp. Laws 8§ 750.520c(1)(a) and (b).
For the reasons stated below, the Court dehegpetition for writ ohabeas corpus.
[I. BACKGROUND
Petitioner was convicted following a jury tria the Wayne Countgircuit Court. The
facts relied upon by the Migman Court of Appeals his appeal are presumed correct on habeas

review pursuant to 28 U.S.C. § 2254(e)(Bee_Wagner v. Smith, 58&.3d 410, 413 (6th Cir.

2009). Those facts are as follows:

Defendant was convicted of sexually molesting a family relative
during a four-year period fron2002 to 2006. Evidence of
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additional uncharged sexual acts against the victim was admitted
pursuant to MRE 404(b)(1). At tfjathe victim testified to an
ongoing pattern of sexual abuse owemperiod of several years,
beginning when the victim was approximately eight years old and
continuing until he was approximately fifteen years old.

People v. Porter, No. 298351, 2011 WL 293679614Mich. Ct. App. July 21, 2011).

Petitioner’'s conviction was affirmed on appedt. at *2. Petitioner’'s application for
leave to appeal in the Michigan Supremau@ was rejected on September 16, 2011 for being
untimely. Royster Aff. at 1 (cm/ecf page) (Dkt. 8-12).

Petitioner filed a post-conviction motion foelief from judgment, which was denied.

People v. Porter, No. 09-026718-01-FC (Wayne Cnty. Cir. Ct. Aug. 2, 2012) (Dkt. 8-15). The

Michigan appellate courts deed Petitioner leave to apge People v. Porter, No. 311780

(Mich. Ct. App. May 30, 2013) (Dkt. 8-16).dee denied 839 N.W.24i74 (Mich. 2013).
Petitioner seeks a writ of habeaspus on the following seven grounds:

I. Porter is entitled to a new trial where his Sixth Amendment
right to a public trial was violated when the court
proceedings were closedttoe public during voir dire.

ii. Porter was denied his Sixth Amendment right to the effective
assistance of counsel where trial counsel failed to object
when the trial court excluded the public from jury selection
and where appellate counsel was ineffective for failing to
raise the ineffectiveness of trial counsel on direct appeal.

iii. Porter was denied the effeaiassistance of counsel where
there was no objection to the junstructions as given which
failed to instruct on how to consider similar uncharged prior
bad acts.

iv. Porter was denied a fairidgt and his convictions are a
violation of due process where the prosecutor committed
misconduct by improperly vouchingrfthe credibility of the
complaining witness.



v. Porter is entitled to a new trial on the grounds of newly
discovered evidence whichclearly disproves the
prosecution’s theory that he retaliated against the
complaining witness.

vi. Porter was denied the effeaivassistance of counsel where
trial counsel failed to adeqgiedy investigate, present
exculpatory evidence, and el when the prosecutor
improperly vouched for the credibility of the complaining
witness and where appellate coelniled to rése the issues
of prosecutorial misconduct anckiifective assistance of trial
counsel on direct appeal.

vii. Porter was denied a fairigr and his convictions are a
violation of due process basagon the cumulative effect of
the errors that were committed.
Pet. at 13-14, 17, 20, 23, 27, 33.
lll. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”), Pub. L. No. 104-132, 11%tat. 1214, imposes the following standard
of review for habeas cases:
An application for a writ of habeasrpas on behalf of a person in custody
pursuant to the judgment of a State ¢@lnall not be granted with respect
to any claim that was adjudicated thre merits in State court proceedings
unless the adjudication of the claim —
(1) resulted in a decision thatas contrary to, or involved an
unreasonable application of, cleadgtablished Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.

A decision of a state court is “contrary tokally established federalw if the state court

arrives at a conclusion oppositethat reached by the Supreme Court on a question of law, or if



the state court decides a case differently tthen Supreme Court has on a set of materially

indistinguishable facts. Williams v. Tay|ds29 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decistonmeasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s case.” &t.409. A federal habeasurt may not “issue the
writ simply because that court concludes innidgpendent judgment that the relevant state-court
decision applied clearly estalfied federal law erroneously mrcorrectly.” 1d. at 411.

The Supreme Court has explained that a “fedsoaltt’s collateral review of a state-court
decision must be consistent witie respect due state courts in tederal system.” Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, theD&A “imposes a highlyleferential standard
for evaluating state-court rulings, and demands state-court decisions be given the benefit of
the doubt.” _Renico v. Lett, 559 U.S. 766, 773 (20@jptation marks and citations omitted). A
“state court’'s determination that claim lacks merit precludesdieral habeas relief so long as
fairminded jurists could disagrem the correctness tiie state court’s decision.” Harrington v.
Richter, 131 S. Ct. 770, 786 (20)(fjuotation marks). The Sugme Court has emphasized “that
even a strong case for relief does not mean the state court's contrary conclusion was
unreasonable.”_ld. (citation omitted). Furtheregrursuant to section 2254(d), “a habeas court
must determine what arguments or theorigspsrted or . . . could have supported, the state
court’s decision; and then it must ask whether jtassible fairminded jurists could disagree that
those arguments or theories are inconsistent théholding in a prior decision” of the Supreme
Court. Id. Habeas relief isot appropriate unless each grouhdt supported the state-court’s

decision is examined and found to be unreasenahtier the AEDPA. See Wetzel v. Lambert,

132 S. Ct. 1195, 1199 (2012).



“If this standard is difficult to meet, that because it was meant to be.” Harrington, 131
S. Ct. at 786. Although 28 B.C. § 2254(d), as amended by the AEDPA, does not completely
bar federal courts from re-litigating claims thavé@greviously been rejected in the state courts,
it preserves the authority for a federal court to ghaeas relief only “icases where there is no
possibility fairminded jurists add disagree that the state coairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, section 2254(d) “reflects the atdvalieas corpus is
a guard against extreme malfunctions in the statminal justice systems, not a substitute for
ordinary error correction through appeal.” (duotation marks omitted). Thus, a “readiness to
attribute error [to a state court] is inconsistesith the presumption #t state courts know and

follow the law.” Woodford v. Viscotti, 537 U.Q.9, 24 (2002). Therefore, in order to obtain

habeas relief in federal courtstate prisoner is reqed to show that the state-court’s rejection
of his claim “was so lacking in justificatiothat there was an erowvell understood and
comprehended in existing law beyond any polsilfor fairminded disagreement.” Harrington,
131 S. Ct. at 786-787.
IV. ANALYSIS
A. Petitioner’s Claims

1. Claims 1 and 2: The public trial claim and the related ineffective
assistance of counsel claim.

Petitioner claims that his right to a publi@mtiwas violated by the exclusion of the public
from the courtroom during jury voir dire. Remdent contends that Petitioner’s public trial
claim is waived because Petitioner failedhyect to the closure of the courtroom.

“The central aim of a criminal proceeding shie to try the accused fairly.” Waller v.

Georgia, 467 U.S. 39, 46 (1984). The Sixthexdment public-trial guarantee was created to



further that aim._1d. A public trial not only Ips to ensure that both the “judge and prosecutor
carry out their duties responsibly,” it alsont®urages witnesses to come forward[,] and
discourages perjury.”_Id. The violation of thenstitutional right to a public trial is a structural

trial error, not subject to thbearmless-error analysis. Id. 49-50, n. 9; see also Carson v.

Fischer, 421 F.3d 83, 95 (2d Cir. 2005) (noting thatSupreme Court, in Arizona v. Fulminate,

499 U.S. 279, 310 (1991), “listed deprivation of tlghtito a public trial aa ‘structural’error to

which harmless error analysis does not apply&nd in Presley v. Georgia, the Supreme Court

held that a criminal defendant’s Sixth Amendmeght to a public trial was violated when the
trial court excluded the public from the voir diogé prospective jurorand failed to consider
reasonable alternatives to alos. 558 U.S. 209, 216 (2010).

Although the right to a publicial is a fundamental right, it can be waived if a habeas

petitioner either acquiesces iretklosure of the courtroom oril&ato object. _Peretz v. United

States, 501 U.S. 923, 936-937 (19949tihg that, among the mobtsic rights of criminal
defendants that are subject toivea, failure to object to the asing of a courtroom constitutes

“waiver of right to public trialj. The Sixth Circuiis in agreementSee Johnson v. Sherry, 586

F.3d 439, 444 (6th Cir. 2009) (“The Sixth Amendmaght to a trial thais ‘public,” provides
benefits to the entire society more important than many structural guarantees; but if the litigant
does not assert it in a timelystaon, he is foreclosed.” (brackebmitted)), cert. denied, 131 S.

Ct. 87 (2010). Other circuits have reached the same concfudiormther words, the fact that

! See_United States v. Reagan, 725 F.3d 471, 48&5tBCir. 2013),_cert. denied, 134 S. Ct.
1514 (2014) (defendants waived the claim thatrthght to a public trial was violated by the
closing of the courtroom duringpir dire; hence, the claim wamreviewable on appeal); United
States v. Christi, 682 F.3d 138, 142-143 (1st 20r12), cert. denied 133 S. Ct. 549 (2012) (by
counsel’s failure to object, defendant waivaaly claim of error in the court limiting public
access to the courtroom during most of jurgtiactions);_United Stat v. Rivera, 682 F.3d
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the denial of the right to a publidal is a structural error doe®t mean that the claim cannot be
waived by Petitioner’s failure to @xt. Although structural errom@e _per se reversible and not
subject to harmless error review, such erroes ragvertheless subject to the general rules of

waiver, forfeiture, and default. See Jobmy. United States, 520 U.S. 461, 466 (1997) (waived

or forfeited structural error subject to plain erreview under Fed. R. Crim. P. 52(b)); see also

United States v. Suescun, 237 F.3d 1284, 1288 alith Cir. 2001) (“Structural defects do not

absolve a defendant’s waiveratiefense or objection.”).

The fact that Petitioner did not expresslyesgon the record tthe exclusion of the
public from the jury selection or from the quesing of the various pors, likewise, does not
alter this analysis. hough certain fundamentaphts of a criminal defend& such as the right
to counsel or to decide whetherplead guilty, cannot be waivéy counsel withouthe express,

knowing, and voluntary consent of the defendase New York v. Hill528 U.S. 110, 114-115

(2000), for other rights, “waiver may be effectgdaction of counsel.”_Id. at 114. The Supreme
Court has, “in the context of a broad array afigtitutional and statutory provisions, articulated a
general rule that presumes thaiability of waiver,” even whethat waiver involves “the most
basic rights of criminal defendes.” 1d. (quotation marks andtation omitted). Moreover, “the
lawyer has—and must have—full authority to mage the conduct of the trial . . . . Thus,

decisions by counsel are generajlyen effect as to what argumts to pursue, what evidentiary

1223, 1232 (9th Cir. 2012) (defendant may forfdhe right to a pulc trial by either
“affirmatively waiving it or by failing to assertiih a timely fashion”)._But see Walton v. Briley,
361 F.3d 431, 434 (7th Cir. 2004) (dolg that habeas petitionerchaot waived the right to a
public trial by failing to object at trial, because ghtito a public trial i@ fundamental trial right
which “may be relinquished only upon a showing that the defendant knowingly and voluntarily
waived such a right”).




objections to raise, and what agreements twlcale regarding the admission of evidence.” Id.
at 115 (citations omitted).
Various federal circuit courts have held thddefendant’s attorney’s waiver of the right

to a public trial is effective on the defendantUhited States v. Hitt, 473 F.3d 146, 155 (5th Cir.

2006). The Sixth Circuit, in_ Johnson v. Shemgsentially acknowledgetthat the petitioner’s

right to a public trial had been waived by counsel’s failure to object to the closure of the
courtroom. 586 F.3d at 444, 446. The Supreme tGmag yet to hold that an attorney “cannot

waive his client’s right to a public trial.’'Guyton v. Butler, 490 F. App’x 331, 333 (11th Cir.

2012). Indeed, in denying a petitioner habeas rehef,Second Circuit has noted that “there is
no clearly established binding precedent [from3li@reme Court] as to either whether personal
waiver of the right to a public trial is corstiionally required, or as to whether waiver by

counsel requires consultati with a client.” _Daughtrw. Greiner, No. 01-2466, 2002 WL

31819589, at *1 (2d Cir. Dec. 16, 2002).

Thus, to the extent that Petitioner arguet this public-trial clan was not effectively
waived because he did not personally waive tlgstyithe Court concludes that habeas relief is
precluded because of the lack of clearly dsthbd Supreme Court precedent regarding whether
a defendant must personally waive public-trial right or whether, the right is tdbe waived by
counsel, there must be consultation with the defendant. 1d.

In the alternative, the Court finds thattiBener’'s public-trial claim is procedurally
defaulted because the Michigaonut of Appeals determined thBetitioner’s public-trial claim
had been forfeited due to Petitiotsefailure to object to the closures of the courtroom at trial,

and was thus, subject toapt-error review. _See Pert 2011 WL 2936790, at *1 (relying



principally on its decision in People Vaughan, 804 N.W.2d 764, 772 (Mich. Ct. App. 2010),

vacated_in part on other grounds, 821 N.W238 (Mich. 2012), which held that because the

“defendant’s trial counsel did nobject to the trial court’s decan to close the courtroom to the
public during the selection of his jury[,] . the error [did] not warrant relief”).

When the state courts clearly and expressly on an “independent and adequate state
procedural bar,” federal habeas review alsdasred unless the petitioner “can demonstrate
cause for the default and actuatjoidice as a result ¢fie alleged constitudnal violation, or can

demonstrate that failure to consider the clawi$ result in a fundamental miscarriage of

justice.” Coleman v. Thompson, 501 U.S. 722, 7B880(Q). If a petitionefails to show cause
for his procedural default, it is unnecessarytfeg court to reach the prejudice issue. Smith v.
Murray, 477 U.S. 527, 533 (1986). Nonethelesgnrextraordinary case, where a constitutional
error “has probably resulted the conviction of one who is actually innotéra federal court
may consider the constitutional claims presefiea@n in the absence afshowing of cause for

the procedural default.” Muryav. Carrier, 477 U.S. 478, 479-480986). However, to be

credible, such a claim of innocence requirespetitioner tosupport the “allegations of
constitutional error with new reliable evidence..that was not presented at trial.” Schlup v.
Delo, 513 U.S. 298, 324 (1995).

The Michigan Court of Appeals concluded tieatitioner forfeited review of his public-
trial claim because of his failute object. Therefore, it reviewdtle claim for plain error._See
Porter, 2011 WL 2936790, at *1. The fact thatMiehigan Court of Appals engaged in plain-
error review of Petitioner’s public-trial claim doeet constitute a waiver of the state procedural

default. _Seymour v. Walker, 224 F.3d 542, 55th (6ir. 2000) (“Controlling precedent . . .




indicates that plain erraeview does not constitute waiver of state proderal default rules.”).
Instead, the Court should view tetate appellate court’s revieo¥ Petitioner’s claim for plain

error as “enforcement of [the] procedural défd Hinkle v. Randle271 F.3d 239, 244 (6th Cir.

2001). Moreover, the fact that Petitioner’s pulbtia} claim involves a structural error does not
absolve him of the need to establish causg¢ artual prejudice to excuse the default. See

Ambrose v. Booker, 684 F.3d 638, 650-651 (6th 2012) (holding that, given the “procedural

default rule’s roots in comity and federalisin, petitioner must show that he was actually
prejudiced regardless of the nature of the underlying constitutional claim,” and noting that
concerns of comity and federsin “are in no way diminished if the federal claim raised before
the federal habeas court is ook structural error”). Accordgly, the Court concludes that
Petitioner’s public-trial clainis procedurally defaulted.

In his second claim, Petitionargues that trial counsel wa®ffective for failing to object
to the closure of the courtroom dugivoir dire. _See Pet. at 14.

To show that he was denied the eetive assistance of counsel under federal
constitutional standards, a defendant must fgaéistwo-prong test. First, the defendant must
demonstrate that, considerinlj af the circumstances, counselperformance was so deficient
that the attorney “was notifictioning as the ‘counsefjuaranteed the defendant by the Sixth

Amendment.” _Strickland v. Washington, 4&6S. 668, 687 (1984). “When a convicted

defendant complains of the ineffectiveness of celmassistance, the defendant must show that
counsel’s representation fell bel@an objective standard of ressmbleness.” Id. at 687-688. In
so doing, the defendant must overcome a “strpresumption” that counsel’'s behavior lies

within the “wide range of reasable professional assistancelt. at 689. Inother words,
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Petitioner must overcome the presumption thatler the circumstances, the challenged action
might be considered soundidrstrategy. Id. at 689.

Second, the defendant must show that quetiormance prejudiced his defense. Id. at
687. To demonstrate prejudice, thefendant must show that “tleeis a reasonable probability
that, but for counsel's unprofeesial errors, the reftuof the proceeding would have been
different.” Id. at 694. “Strickland’s test f@rejudice is a demanding one. ‘The likelihood of a

different result must be substantial, not jashceivable.”_Storey v. Vasbinder, 657 F.3d 372,

379 (6th Cir. 2011) (quoting Harrington, 131 S. @t 792). The SupremmCourt’s holding in
Strickland places the burden on the defendant wisgsaa claim of ineffective assistance of
counsel, and not the state, to show a “reasenplabability” that the result of the proceeding
would have been different but for counsedibegedly deficient performance. See Wong v.
Belmontes, 558 U.S. 15, 27 (2009).

In assessing whether a claim of ineffecaasistance satisfies theause” requirement of
Coleman, a less stringent standafdreview is applied thawhen reviewing an independent,
freestanding ineffective assistarafecounsel claim pursuant to the deferential standard of review
found in 28 U.S.C. § 2254(d). The question forfdaeral habeas court ot whether the state-
court’s decision was unreasonabbut whether there was amdependent Sixth Amendment
violation under_Strickland. Statatifferently, the level of sctiny is the same as would be

applied on direct review. See Joseph v. Coif®, F.3d 441, 459 (6th Cir. 2006). “An argument

that ineffective assistae of counsel should excuse a procadudefault is treated differently

than a free-standing claim ofeffective assistance of counsetall v. Vasbinder, 563 F.3d 222,

236 (6th Cir.2009). This is because the “lattestimeet the higher AEDPA standard of review,

11



while the former need not.”_Id. at 237. Nored#ss, the “prejudice anals for the procedural
default and the prejudice analysfor the ineffective ass@tbce of counsel argument are
sufficiently similar to treat as the same instltontext. Establieng Strickland prejudice
likewise establishes prejudice fpurposes of cause and prejuditdd. (brackets and quotation
marks omitted).

Petitioner has failed to shathat trial counsel was ineffecavfor failing to object to the
closure of the courtroom for jurgelection, either to excuseethlilefault or as an independent
claim for relief. First, trial ounsel’s decision to agree to ttlesure of the courtroom for a non-
public voir dire could well have been a reasdedbal strategy for the purpose of obtaining
more honest or forthright responses from jurtinsis defeating Petitioner’s claims. See Horton
v. Allen, 370 F.3d 75, 82-83 (1st Cir. 2004) (holdingtth “defendant may have an interest in
protecting juror privacy irorder to encourage honest answetthéovoir dire questions,” and that
“counsel's decision to agree to a closed \iugial voir dire was an objectively reasonable

strategy designed to elicit forthcoming respsfrom the jurors”);_United States v.

Koubriti, 252 F. Supp. 2d 424, 431 (E.D. Mich. 2003) (ETpotential jurors wvilibe more candid
in their responses they do not have to worgbout what the public’s opinion of those responses
might be.”).
Moreover, assuming that trial counsel was aefit for failing to object to the closure of
the courtroom, Petitioner has failed to show thawvhe prejudiced by counsel’s failure to object.
Petitioner argues that the failure to objeeprived him “of the right to a public and
fundamentally fair trial, and viates the Strickland standardsPet. at 16. Ahough Petitioner

makes no argument regarding prejudice beyonddhiglusory statement, Petitioner relies on

12



Johnson v. Sherry, where the Sixth Circuit congidevhether trial counsel’s performance led to

a denial of the petitioner’s right a public trial. 58@-.3d at 447. In that ea, the Sixth Circuit
remanded to the district court for an evitdary hearing to determine whether counsel’s
performance was deficient, arttus did not definitively resolve ¢hprejudice issue. Id. at 448.
The panel majority, however, seemedsuggest that if a strucalrerror is shown by counsel’s
deficient performance, then prejudice shouldpbesumed. _Id. at 447 (“Because the right to a
public trial is a structural guarantee, if the clieswere unjustified or broader than necessary,
prejudice would be presumed.”). However, tedganel of the Sixth Circuit characterized the
Johnson opinion’s suggestion “thaejudice is presumed when tteficient performance results

in a structural error” as dicta. ZimmermarBooker, 517 F. App’x 333, 337 n.3 (6th Cir. 2013).

Therefore, Johnson does not gohthis Court’s decision.

Further, Johnson’s persuasiegce has been undermined fbe reasons set forth in Judge

Kethledge’s dissent in that caseich criticized the majority’sssertion that prejudice should be
presumed because the right to a public trial s¢ractural guarantee. Judge Kethledge observed
that the majority’s ruling “drives right pastettdistinction between a [public-trial] claim and a
Strickland one. What the majority says igetrenough for a [public-triptlaim, but Johnson’s
petition undisputedly turns on &trickland one; and_Stricklanepeatedly and unequivocally
says that actual prejudiée required.” _Id. a#i49 (Kethledge, J., dissiémg) (citing Strickland,
466 U.S. at 693-694).

Judge Kethledge’s position has support & 8upreme Court’s inefféve assistance of
counsel and structural error jsprudence. In every casewhich the Suprem Court has set

forth the circumstances in which prejudicenfr counsel's deficient performance may be

13



presumed, it has never held that an underlgtngctural error causdaly counsel’s performance
is a reason for presuming prejudice; instead, @oyplete, actual, oronstructive denial of

counsel or a conflict of interest sufficessee Wright v. Van R&n, 552 U.S. 120, 124-125

(2008) (holding that “[United States v.] Crafji466 U.S. 648 (1984)], not Strickland, applies

when the likelihood that any lawyer, evenfudly competent one, could provide effective
assistance is so small that a presumption efugice is appropriate without inquiry into the
actual conduct of the trial,nd one circumstance warranting the presumption is the complete

denial of counsel” (ellipsis, quation marks, and citation omitted))Presuming prejudice based

2 See _also_Florida v. Nixon, 543 U.S. 175, 189-190 (2008@)offic recognized a narrow
exception tdstrickland'sholding that a defendant who assenisffective assistance of counsel
must demonstrate not only that his attorngyésformance was deficient, but also that the
deficiency prejudiced the defense[,]” and thatause “counsel’s failure must be complete” in
order “for Cronic’s presumed prejice standard to apply,” theuisounding circumstances [that]

will justify a presumption” are infrequent (brackets and quotation marks omitted)); Bell v. Cone,
535 U.S. 685, 695—-696 (2002) (identifying the followthgee situations whera presumption of
prejudice is warranted: (i) “where the accusediesied the presence of counsel at a critical
stage,” (i) where “counsel entirely fails ®ubject the prosecution’s case to a meaningful
adversarial testing”, and (iii) “whereognsel is called upon to render assistance under
circumstances where competent counsel vésiylicould not”); Miclens v. Taylor, 535 U.S.
162, 166 (2002) (“[The Court has] spared the de#mt the need of showing probable effect
upon the outcome, and [has] simply presumed sfffelct, where assistance of counsel has been
denied entirely or during a critical stage thfe proceeding. When that has occurred, the
likelihood that the vilict is unreliablas so high that a case-by-eamquiry is unnecessary. But
only in ‘circumstances of thatagnitude’ do[es] [the Courtlorgo individual inquiry into
whether counsel's inadequate performance underntireedeliability of tle verdict.” (citations
omitted)); Roe v. Flores—Ortega, 528 U4&0, 482-483 (2000) (requiring the defendant, in
cases involving mere attorney error, to dematstthat such errors actually had an adverse
effect on the defense, but that a presumptbrmprejudice is warranted where the defendant
alleges that “during the judiciglroceeding he was — either adtya@r constructively — denied
assistance of counsel altogether”); Smitlirobbins, 528 U.S. 259, 286-287 (2000) (holding that
the “applicability of Strickland’s actual-prejudigeong to [the defendant’s] claim of ineffective
assistance follows from Penson[ v. Ohio, 488 U%(1988)], where [the Court] distinguished
denial of counsel altogethen appeal, which warrants a presquion of prejudice, from mere
ineffective assistance of counsel on appeal, which does not”); Penson, 488 U.S. 75, 88
(extending the “denial of counsel” presumptionthe appellate stage where a petitioner is left
“completely without representative during the appellate court's actual decisional process”);

14



upon counsel’s failure to object tesructural error would be incasgent with this precedent, as
well as with_Strickland’s unequivat holding that, denial of couakand “[c]onflict of interest
claims aside, actual ineffectiveness claimsgatig a deficiency in attorney performance are
subject to a general reigement that the defendant affirtneely prove prejudice.” _Strickland,
466 U.S. at 693.

The Court further notes that there is a splithe circuits as to whether prejudice is
presumed when the underlying error is struaturThree circuits, icluding the Sixth Circuit
panel majority in_Johnson, have concluded tpijudice can be presumed where counsel's
deficient performance results in a structural efrofwo circuits have gone in the opposite
direction, requiring ahowing of actual prejudice even where the error is struétufsid one
circuit has declined to deterneirwhether trial counsel’s failut® object to the closure of the

courtroom requires a showing attual prejudice or whether puelice can be presumed. See

Cronic, 466 U.S. 658, 659-660 (stating that the tratphesumption thataunsel's assistance is
essential requires [the Court] to conclude thiiahis unfair if the accuskis denied counsel at a
critical stage of his trial,” and that, in some ations, “although counsel &vailable to assist the
accused during trial, the likelihood that any lawyer, even a fully competent one, could provide
effective assistance is so small that a presunpf prejudice is approgte without inquiry into

the actual conduct of the trial”fStrickland, 466 U.S. at 692 (&tay that the “[a]ctual or
constructive denial of the assiate of counsel altogether lisgally presumed to result in
prejudice”).

% See Johnson, 586 F. 3d at 447 (“Because the rightptablic trial is a strtural guarantee, if
the closure were unjustified or broader thanessary, prejudice would be presumed.”); Owens
v. United States, 483 F.3d 48, 64-65 (1st Cir. 2@gpmjudice presumed where counsel failed to
object to the closure of the conrom for an entirelay of trial); McGurk v. Stenberg, 163 F.3d
470, 475 (8th Cir.1998) (holding that, “when counsdEsicient performance causes a structural
error, we will presume prejudice under Strickland”).

* See Purvis v. Crosby, 451 F.3d 734, 742 (11th 206) (requiring ashowing of actual
prejudice where counsel failed to object to a courtroom closure); Virgil v. Dretke, 446 F.3d 598,
607 (5th Cir. 2006) (declining to hold that “a stiwral error alone is sufficient to warrant a
presumption of prejudice in the ineffa® assistance of couslscontext”).
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United States v. Withers, 638 F.3d 1055, 1067-1(38 Cir. 2011). The Sixth Circuit has

repeatedly recognized that a “disagreement among the circuit courtslesnaa that a certain
matter of federal law is not clearly establishddf federal habeas purposes. See Miller v.

Colson, 694 F.3d 691, 698 (6th Cir. 2012), cert. denied 133 S. Ct. 2739 (2013).

Furthermore, the Supreme Court’s recedatision in_Premo v. Moore, 131 S. Ct. 733

(2011) appears to vindicateidhe Kethledge’s dissenting opni in Johnson. In _Premo, the
petitioner had pleaded no contéstfelony murder. He subsequigntiled a habeas petition in
which he alleged that counsel was ineffegtifior failing to move to suppress his coerced

confession, which had been imiiuced in violation of Arizona v. Fulminante, 499 U.S. 279

(1991). The Ninth Circuit grantehabeas relief, holding thatetrstate-court’s decision that
counsel’s failure to move tauppress the statement svaot ineffective waboth an unreasonable

application of Strickland and contraryFalminante. See Premo, 131 S. Ct. at 738-739.

The Supreme Court reversed, conahgdithat the Ninth Circuit had erred by
incorporating the standard goweng the underlying substame violation of a coerced
confession set forth in Fulminate into the Stiackl inquiry. _Id. at 743746. Specifically, the
Supreme Court found that the staourt’s finding that the petitioner was mprejudiced by his
counsel’s failure to seek suppression of thaétipaer's confession codl not “be contrary to

Fulminante, for_Fulminante says nothing abptejudice for_Stricklad purposes, nor does it

contemplate prejudice in the pleargain context.” _Id. at 744Furthermore, after noting that
Fulminante is not a_“per se rule of prejudice,something close to it, in all cases involving
suppressible confessions,” th€ourt held that the_Fulmingis prejudice standard for

suppressible confessions “cannot apply to detatinns of whether inadequate assistance of

16



counsel prejudiced a defendant wératered into a plea agreeméntd. Thus, the question in
Premo was essentially whether #tate-court’s decision that tipetitioner was not prejudiced by
counsel’'s performance was unreasonable® Mhe Court then held the “state postconviction
court reasonably could have concluded thhe [petitioner] was not prejudiced by counsel’s
actions,” thereby ending federal rewi under the AEDPA. 1d. at 745.

Thus, the Supreme Court in Premo found errgh@Ninth Circuit’sincorporation of the
Fulminante prejudice standagbverning the underlying error tm the _Strickland prejudice
inquiry. This is precisely whahe Sixth Circuit did in_Johws; it presumed prejudice where
counsel’s performance resulted in a structunadrerAs such, Johnson cannot be reconciled with

Premo.

A habeas court may only look at the halgs of the United States Supreme Court “as
they existed at the time of the relevant stadart decision” to deterime whether the decision
was contrary to, or an unreasorellpplication of, clearly estidhed federal law. Mitzel v.
Tate, 267 F.3d 524, 530-531 (6th G@001). A habeas court cannot lowkthe decisions of this
circuit, or other courts of appeal, when dengdivhether a state-courtiecision was contrary to,

or an unreasonable application of, clearly esthbtisfederal law._1d.; Parker v. Matthews, 132

S. Ct. 2148, 2155 (2012) (explaining that cirazourt precedent does not constitute “clearly
established Federal law, as determined bySilm@reme Court,” and thus “cannot form the basis

for habeas relief under [the] AEDPA” (citatiamitted)); Lopez v. Smith, -- S. Ct. --, 2014 WL

4956764, at *3-4 (2014) (recognizingatnthe AEDPA prohibits feder@ourts of appeal from

® See Premo, 131 S. Ct. at 743 (“To prevail onuygtieg before the statourt [the petitioner]
had to demonstrate a reasonable probability thatt,for counsel's errors, he would not have
pleaded guilty and would have is&d on going to trial.” (citing Hill v. Lockhart, 474 U.S. 52,
59 (1985)) (internal quotin marks omitted)).
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relying on their own precedent t@rclude that a particular cortational principle is clearly
established). Because the Sixth Circuit's haddin Johnson cannot be reconciled with Premo,
this Court is not bound by Johnson, even if it weredicta. Therefore, in light of Premo, the
qguestion presented here is whieat Petitioner was prejudiced umdgtrickland by his counsel’'s
failure to object to thelosure of the courtroom.

In the present case, Petitioner has failedlepal let alone establisthat he was actually
prejudiced by the closure of the courtroom for jury selection. Because Petitioner has failed to
show that a different result would have occurned trial counsel objected to the closures of the
courtroom, the Court finds that Petitioner we prejudiced under Strickland by his counsel’s
failure to object to the closure of the courtroofiherefore, the Court findhat Petitioner is not

entitled to habeas relief on hiseffective assistance of counsgdhim, nor can he use it to

establish cause to excuse any default fophidic-trial claim. _Purvis, 451 F. 3d at 743.

Finally, Petitioner has presented no new, rediablidence to establish that he is actually
innocent of these crimes. Because Petitionefdikesl to do so, a miscarriage of justice will not
occur by the Court declining to review Petitioseprocedurally defaulted public-trial claim on

the merits. _See, e.q., Wolfe v. Bock, 412 F. Supp. 2d 657, 684 (E.D. Mich. 2006) (“The

petitioner has not presentedyanew reliable evidence to suppar claim of actual innocence.
Therefore, the Court must conclude that neatlyof the petitioner's @ims of prosecutorial
misconduct are barred by the doctrine of procedural default.”).

Accordingly, the Court finds that Petitioner is not entitled to habeas relief on his first

claim regarding exclusion of the public from the courtroom during jury diod, as well as his
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second claim alleging ineffective assistance of celufws failing to object to the closure of the
courtroom.

2. Claim 3: Trial counsel’s ineffectiveress in failing to request a limiting
instruction on prior bad acts evidence.

Petitioner contends that his trial counsehs ineffective for declining a cautionary
instruction regarding the limited purpose of the prior bad acts evidence that had been admitted
against petitioner at trial.

Trial counsel’s decision not to requeghiling instructions may have been perfectly
sound from a tactical standpoirbecause “[s]uch instructiongevitably invite the jury’s

attention to matters the defendant normally gnehot to emphasize[.]”_See Ferguson v. Knight,

809 F.2d 1239, 1243 (6th Cir. 1987); see also Ashe v. Jones, 208 F.3d 212, 2000 WL 263342, at

*6 (6th Cir. Feb. 29, 2000) (statintbat counsel may have decided, part of a reasonable trial
strategy, not to request an instruction limiting glury’s consideration of the prior bad acts
evidence based on the belief tlsach an “instruction would brinundue attention to the other

acts”); Stamps v. Rees, 834 F.2d 1269, 1276 @&th1987), cert. denied, 485 U.S. 980 (1988)

(failure to request jury admonition concerningrissible use of evidee of prior convictions
did not constitute ineffective assistance “as it igegavident that . . . counsel simply wanted to
get past the prior convictions gsickly as possible whtout bringing undue attéion to them?).

In this case, Petitioner has failed to overcdhe presumption that counsel’'s decision to
forego requesting cautionary instructions veaseasonable trial tactic to avoid giving undue
attention to Petitioner’s unchad criminal sexual conduct.

Accordingly, the Court finds that Petitioner not entitled to habeas relief on his third

claim.
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3. Claims 4 and 6: The prosecutorial méconduct and the related ineffective
assistance of trial counsel claims.

In his fourth claim, Petitioner argues tha® was deprived of &air trial because of
prosecutorial misconduct. As part of his sixtairi, Petitioner alleges thhts trial counsel was
ineffective for failing to object to this miscondudRespondent contends tHetitioner’'s claims
are procedurally defaulted, because he ratbetn for the first time in his post-conviction
motion for relief from judgment and failed thhav cause for failing to raise the issue in his
appeal of right — and show prejudice as-required by Mich. Ct. R. 6.508(D)(3).

Petitioner claims that his appellate counsel was ineffective for failing to raise these
claims on his appeal of right.Ineffective assistance of counsel may establish cause for

procedural default._See Edwards v. G@ater, 529 U.S. 446, 451-452 (2000). If Petitioner

“could show that [he] received effective assistance of appellate counsel that rose to the level
of” a Sixth Amendment violation, “it would excufieis] procedural default” for failing to raise

his claims on his direct appeial the state courts. Seymour v. Walker, 224 F.3d 542, 550 (6th

Cir. 2000). Given that the cause and prejudicpiiry for the procedural default issue merges
with an analysis of the merits of petitioner'sfaldted claims, it is more efficient to consider

initially the merits of thes claims. _See Cameron v. Btk 348 F. Supp. 2d 825, 836 (E.D.

Mich. 2004).
“Claims of prosecutorial misconduct are ewed deferentially on habeas review.”

Millender v. Adams, 376 F.3d 520, 528 (6th @i004). A prosecutor’s improper comments will

be held to violate a criminal defendant’s constitutional rights only if they “so infected the trial
with unfairness as to make ethresulting conviction a deniaf due process.” _Darden v.

Wainwright, 477 U.S. 168, 181 (1986). Thus, pmsgorial misconduct will form the basis for
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habeas relief only if the conduatas so egregious as to rendlee entire trial fundamentally
unfair based on the totality of the circumstes. _Donnelly, 416 U.S. at 643-645; Angel v.
Overberg, 682 F.2d 605, 608 (6thr.C1982) (determining whethéhe trial was fundamentally
unfair is “made by evaluating ¢htotality of the circumstares surrounding each individual
case”). The Court must focus on “the fairnestheftrial, not the culpability of the prosecutor.”

Pritchett v. Pitcher, 117 F.3569, 964 (6th Cir. 1997).

Petitioner claims that thprosecutor improperly vouched for the victim by repeatedly
stating that the victim had no reason to ligatframe” Petitioner._See Pet. at 22.

A prosecutor may not express a personal opimoncerning the guilt of a defendant or
the credibility of trial witnesses, because speisonal assurances of guilt or vouching for the
veracity of witnesses by the prosecutor “ed® the legitimate advocate’s role by improperly
inviting the jurors to convictthe defendant on a basis athinan a neutral independent

assessment of the record proéofCaldwell v. Russell, 81 F.3d 731, 737 (6th Cir. 1999).

However, a prosecutor “is free to argue that jtirg should arrive at a particular conclusion
based upon the record evidence.” Id. Thefasimproper vouching for a witness “is whether
the jury could reasonably believe that the@gacutor was indicating a personal belief in the

witness’ credibility.” Unitel States v. Causey, 834 F.2d 1277, 1@&B Cir. 1987). “Generally,

improper vouching involves either blunt commemmiscomments that implthat the prosecutor
has special knowledge of facts notfront of the jury or of te credibility and truthfulness of

witnesses and their testimony.” See Unitededtat Francis, 170 F.3d 546, 550 (6th Cir. 1999)

(internal citations omitted). It is worth notingat the Sixth Circuit lnever granted habeas

relief for improper vouching. Byrd v. Collins, 209 F.3d 486, 537 and n.43 (6th Cir. 2000). Even
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on direct appeal from a federal conviction, the SRittuit has held that toonstitute reversible
error, a prosecutor’s alleged misconduct of argtnisgpersonal belief, in a witness’ credibility

or in a defendant’s guilt, must be flagrant avad isolated._See United States v. Humphrey, 287

F.3d 422, 433-434 (6th Cir. 2002), overruledather grounds by United States v. Leachman,

309 F.3d 377, 383 (6th Cir. 2002).
Numerous cases have held that a praseaoes not engage in vouching by arguing that
his withesses have no reason motivation to lie, when sih comments are based on the

evidence and do not reflect a pmral belief of the prosecutor. See Unittdtes v. Jackson, 473

F.3d 660, 672 (6th Cir. 2007) (finding that “altlgh the remarks were repeated and improper, it
appears that the prosecutor snvattempting, however ineptly, #rgue that the government's
witnesses were credible because their testimony was consistent and corroborated by non-

testimonial evidence and because they had no reason to lie); United States v. Israel, 133 F. App’X

159, 165 (6th Cir. 2005) (“It was a rhetorical staent, which, although not in the form of a
guestion per se, put the issue of [the witnessigibility before the jury by highlighting his lack
of motivation to lie. The use of rhetorical stiakents during closing argument is not improper.”);

United States v. Parker, 49 F. App’x 558, 563 Gth 2002) (“In ‘submitting’ that the various

government witnesses had ‘no reason to lie,” phesecutor directed the jurors back to the
‘believable’ testimony but neveasserted as a matter of perdor@nviction that the withnesses
were honest, did not rely on knowlexigutside of the facts preseatat trial, ad did not argue
that there was an outside arrangement wighgbivernment, such as a plea agreement, requiring

honesty.”);_see also Alder v. Bu240 F. Supp. 2d 651, 669 (E.Bich. 2003) (prosecutor did

not engage in improper vouching when he arghatithere was no evidence that the prosecution
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witness had an “axe to grind” or any other ioymer motive, when he asked rhetorically whether
person who would burn 19-year-old female’s bddydestroy evidence auld give truthful
testimony, or when he asked whether the gragon witnesses had any reason to lie).

When viewed in the context of the entelsing argument, the Court finds that the
prosecutor's comments did not amount to iogar vouching but were rather based on the
evidence and reasonable inferences from the evidence.

Moreover, the judge instructettie jurors that the lawygr arguments and statements
were not evidence. 1/25/10 Trial.Tat 50 (Dkt. 8-8). Té judge further instited the jurors on
the factors that they should use evaluate the crdallity of the witnesses. _Id. at 52-54.
Therefore, the Court finds that any alleged vonglor the credibility ofwitnesses did not rise
to the level of a due process \@tbn, in light of the fact thahe jury was informed by the judge
that the prosecutor’'s arguments were not evideaod the judge instructed the jury as to the
factors to consider in evaluag the credibility of tk witnesses’ testimony. See Byrd, 209 F. 3d
at 537-538.

The Court also rejects Petitioner’s related ineffective assistance of trial counsel claim.

To show prejudice under Strickland foilifag to object to prosecutorial misconduct, a
habeas petitioner must show that, but for the atleggeor of his trial counsel in failing to object
to the prosecutor’s improper questions and arguspehere is a reasonable probability that the

proceeding would have been different. Hék. Randle, 271 F.3d 239, 245 (6th Cir. 2001).

Because the Court has already determined that the prosecutor's comments did not deprive
Petitioner of a fundamentally fair trial, Petitionsmunable to establishahhe was prejudiced by

counsel’s failure to object to these remarl&ee_Slagle v. Bagley, 457 F.3d 501, 528 (6th Cir.
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2006) (holding that the petitioneriseffective assistare of counsel claim failed where the court
had already held that the prosecutor'smatents did not rendethe petitioner’s trial
fundamentally unfair).

Accordingly, the Court finds #t Petitioner is not entitled toabeas relief on his fourth
and sixth claims.

4. Claims 5 and 6: The newly discovered evidence claim and the related
ineffective assistance of trial counsel claim.

In his fifth claim, Petitioner contends thag is entitled to a new trial based upon newly
discovered evidence to rebut the victim’s claim thetitioner had deletedelvictim’s “World of
Warcraft” internet gaming account in retalaati after the victim hadyone to the police.
Petitioner has affidavits fromvie individuals who claim that Bgoner was on a fishing trip in
Upper Michigan without internet access on the date that the account was deleted and, thus, could
not have been the one respbiesfor deleting the account.

In Herrera v. Collins, the Supreme Court held that claims of actual innocence based on

newly discovered evidence fail to state a claim ‘federal habeas reli@bsent an independent
constitutional violation occurring in the undgng state criminal proceeding.” 506 U.S. 390,
400 (1993). “[F]ederal habeas wts sit to ensure that indduals are not imprisoned in

violation of the constitution — nab correct errors of fact.” dl; see also McQuiggin v. Perkins,

133 S. Ct. 1924, 1931 (2013) (“We have not restlwhether a prisonenay be entitled to
habeas relief based on a freestanding claim fahacnnocence”). Thus, freestanding claims of

actual innocence are nadbgnizable on federal habeas reviewseli independent allegations of

constitutional error at trial. See Cress v. Palmer, 484 F.3d 844, 854-855 (6th Cir. 2007).
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Moreover, the Supreme Court’s decision_in House v. Bell does not alter this Court’s
adjudication of Petitioner’s claim, as the Seipe Court again declined to resolve whether a
habeas petitioner may bring a freestandiranelof actual innocence547 U.S. 518, 554-555
(2006). Although the Supreme Court_in House ndted “in a capital casa truly persuasive
demonstration of ‘actual innoce® made after trial would rendéhe execution of a defendant
unconstitutional, and warrant federal habeas réligfere were no state amue open to process
such a claim,” id., the Supreme Court has ided to recognize a freestanding innocence claim
in habeas corpus, outside of the death-penaltyegoniTherefore, the Court finds that Petitioner
is not entitled to relief for his fifth claim undavailable Supreme Court precedent. See Wright
v. Steqall, 247 F. App’x 709, 711 (6th Cir. 2007).

Moreover, even on direct appeal from dderal conviction, motions for a new trial based
upon newly discovered evidence are “are disfavaretishould be granted with caution.” United
States v. Turns, 198 F.3d 584, 586 (6th Cir. 2000). When a defendant makes a motion for a new
trial based upon newly discovereddmnce, a defendant must show:

1. the evidence was discovered after trial;

2. the evidence could not have been discovered earlier with due
diligence;

3. the evidence is material and not merely cumulative or
impeaching; and

4. the evidence would likely produce an acquittal if the case were
retried.

Id. at 586-587.

New evidence which is “merely cumulative or impeaching” is not an adequate basis for a

new trial. _Mesarosh v. UniteStates, 352 U.S. 1, 9 (1956). The “mere existence of impeaching
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evidence thus does not warranhew trial.” _United States Wavis, 15 F.3d 526, 532 (6th Cir.

1994). Petitioner’s proposed new evidence couldbedt be used to impeach the victim’'s
credibility.

As part of his sixth claim, Petitioner claims that trial counsel wef$active for failing to
call five witnesses whom he claims would testtgt Petitioner was with them on a fishing trip
in a remote area of Upper Michigan with no interaetess as the time that the victim’s internet
account was deleted, to rebut the victim’'sitashy that Petitioner hadeleted the account in
retaliation for the victim going to the lce with the sexual assault allegations.

Petitioner’s trial counsel extensively impeadtthe victim’s testimony. Counsel brought
out the victim’s lengthy delay in reporting thexgal abuse._See 1/21/10 Trial Tr. at 26-27 (Dkt.
8-6); See 1/22/10 Trial Tr. at 89-90, 92 (Dkt7B- The victim admitted that he had never
intended to tell his parents oretipolice about the sexual abusgee 1/22/10 Trial Tr. at 34. The
victim admitted that he and his friends contidue go on trips with Petitioner and stay in the
same room with him even after the sexual abliad started. Id. at 86-87, 92. Counsel also
elicited testimony from #h victim’s mother that she hadutinely asked her children over the
years whether they had beerxsally assaulted and had alwaseceived a negative response,
including from the victim._See 1/21/10 Trial Bt.81-82. The victim’s mother admitted that the
victim sometimes lied. |d. at 86.

Petitioner was not prejudiced by counsel’s f&lto present withesses that Petitioner was
on a fishing trip in a remote region of Michigan at the time that the victim’s internet gaming

account was deleted, because their testimony wamilative of other evidence and witnesses

presented at trial in support BEtitioner’s claim that the victirhad lied about the sexual abuse.
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Wong, 558 U.S. at 22-23; see also United &tat. Pierce, 62 F.3d 818, 833 (6th Cir. 1995);

Johnson v. Hofbauer, 159 F. Supp. 2d 582, 607 (Elibh. 2001). In thiscase, the jury had

significant evidence presented tdhat the victim had éen less than truthfabout the nature of
the sexual abuse. Because fhey was “well acquainted” wh evidence that would have
supported Petitioner's claim th#te victim fabricated these atges, additional evidence in
support of petitioner's defense “would have ofteran insignificant benefit, if any at all.”
Wong, 558 U.S. at 23.

5. Claims 2, 4, 5, and 6: The ineffective assistance of appellate counsel
claim.

Petitioner claims that appellate counselswaeffective in failing to raise his second,
fourth, fifth, and sixth claimen his appeal of right.
The Sixth Amendment guarantees a defendant the right to the effective assistance of

counsel on the first appeal bight. Evitts v. Lucey, 469 &. 387, 396-397 (1985). However,

court appointed counsel does not have a domisthal duty to raise every nonfrivolous issue

requested by a defendant. Jones v. Barnes\M483745, 751 (1983). T$ Court has already

determined that Petitioner’s alas are without merit.“Appellate counsetannot be found to be

ineffective for failure to raes an issue that lacks meriShaneberger vodes, 615 F.3d 448, 452

(6th Cir. 2010) (quotation marks omitted). Besawone of these claims can be shown to be
meritorious, the Court finds that appellate counsel was not ineffective in his handling of
Petitioner’s direct appeal.

Accordingly, the Court finds that Petitionés not entitled to habeas relief on his
ineffective assistance of appellate counsel claims.

6. Claim 7: The cumulative errors claim.
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Petitioner contends that he is entitlechébeas relief because of cumulative error.
The cumulative weight of alleged constitutional trial errors in a state prosecution does not
warrant federal habeas relief, because ther@islearly established federal law permitting or

requiring the cumulation of distincbnstitutional claims to grahabeas relief. Moore v. Parker,

425 F.3d 250, 256 (6th Cir. 2005). Therefore, @wurt finds that Petitioner not entitled to
habeas relief on the grounacumulative error.

Accordingly, the Court finds that Petitionernst entitled to habeas relief on his seventh
claim.

B. Certificate of Appealability

Before Petitioner may appeahis Court’'s dispositivedecision, a certificate of
appealability must issue. S8 U.S.C. 8§ 2253(c)(1)(A); Fed. RpA. P. 22(b). A certificate of
appealability may issueohly if the applicant has made a stalpdial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2)When a court rejects a habeas claim on the
merits, the substantial showingekhold is met if the petitioner demonstrates that reasonable
jurists would find the district court’s assessmeithe constitutional claim debatable or wrong.

See _Slack v. McDaniel, 529 U.S. 473, 484 (2000)\ petitioner satisfies this standard by

demonstrating that . . . jurists could conclutie issues presented are adequate to deserve
encouragement to proceed furtheMiller-El, 537 U.S. at 327. In apphg that standard, a
district court may not conduct alffunerits review, but must limits examination to a threshold
inquiry into the underlying meritf the petition€s claims. _Id at 336-337. “The district court

must issue or deny a certificate of appealabiityen it enters a final order adverse to the
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applicant.” Rules Governing 8§ 2254 Cases, Rule 11(a), 28 U.S.C. foll. § 2254; Castro v. United

States, 310 F.3d 900, 901 (6th Cir. 2002).

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the dahiof a constitutional right. Accordingly, acertificate of
appealability is not waanted in this case.

V. CONCLUSION
For the reasons set forth above, the Courtedethie petition for writ of habeas corpus.

The Court also declines to issue a certificate of appealability.

SOORDERED.
dMark A. Goldsmith
Dated: November 21, 2014 MARK A. GOLDSMITH
Detroit, Michigan UNITEDSTATESDISTRICT JUDGE
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