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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JEFFREY BRELAND,

Plaintiff,
Case No. 14-CV-10508
V.
HON. MARK A. GOLDSMITH
LIBERTY LIFE ASSURANCE
COMPANY OF BOSTON,

Defendant.
/

OPINION AND ORDER
(1) GRANTING DEFENDANT'S MOTION FOR JUDGMENT AND SUMMARY
JUDGMENT ON DEFENDANT'S COUNTER CLAIM (Dkt. 16), AND (2) DENYING
PLAINTIFF'S MOTION FOR JUDGMENT (Dkt. 17)

[. INTRODUCTION
This case is brought under the EmployedirBment Income Security Act of 1974
(“ERISA™), 29 U.S.C. 8§ 1001 et seq. Plaintdeffrey Breland brings this challenge under
section 1132(a)(1)(B), challenging Defendanbdrty Life Assurance Company of Boston’s
(“Liberty Life”) termination of Breland’s disabiy benefits. Both parties moved for judgment,

in accordance with the proceé@uoutlined in_Wilkins v. Baptist Healthcare Systems, Inc., 150

F.3d 609, 619 (6th Cir. 1998), for adjudicatiagp ERISA action. The cross-motions for
judgment have been fully briefed, and a heaviag held on January 29, 2015. For the reasons
set forth below, the Court grants Defendanttion for judgment and summary judgment on its

counterclaim, and denies Ri#ff's motion for judgment.
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Il. BACKGROUND *

Breland was a sales specialist employed by LeWwempanies, Inc. (“Lowe’s”). Lowe’s
carried a group disability policthat provided both short-ternma long-term disability insurance
to its employees. In February 2011, Breland snstha back injury during a hunting trip. Given
his physical condition, LibeytLife approved Breland for shortrta disability (“STD”) benefits.

When Breland became eligible for long-term disability (“LTD”) benefits in May 2011,
Liberty Life initially denied Breland’s claimAfter Breland pursued an administrative appeal of
the denial, Liberty Life reveesl its administrative determination and approved Breland’s LTD
claim in January 2012, to be dig retroactively to May 2011. Breland received LTD benefits
untiil May 16, 2013, when Liberty Life terminatedis benefits. Breland appealed the
termination, and Liberty Life denigtie appeal in January 2014.

In February 2014, Breland filethe present ERISA lawsuit (Dkt. 1). As part of its
answer, Liberty Life filed a@unterclaim against Breland, seaiithe return of overpaid LTD
benefits pursuant 89 U.S.C. § 1132(a)(3) (Dkt. 7). bddition to its courgr-motion, Liberty
Life has moved for summary judgment on its ceuritim. Breland’s beffigs claim and Liberty
Life’'s counterclaim will be aalyzed separately below.

[ll. ANALYSIS
A. Breland’'s Benefits Claim
1. Standard of Review
As a preliminary matter, the Court must deteenwvhether the correstandard of review

is de_novo or “arbitrary and capious.” Under_de novo reviewhe court review the evidence

! This section provides an overview of the higtaf the claim at issue. Doctor reports,
functional assessments, and other medical evidieanbee administrative record are discussed in
greater detail infra, in the aryais of whether the denial bkenefits decision should be upheld.
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afresh, without any deference to the findings madée administrative process; under the latter
standard, exceptional deference is the rule:

The arbitrary and capricious standlgs “the least demanding form
of judicial review ofadministrative action. W4 it is possible to
offer a reasoned explanatiompased on the evidence, for a
particular outcome, that outconie not arbitrary or capricious.”
Shields v. Reader’s Digest Ass’Inc., 331 F.3d 536, 541 (6th Cir.
2003) (quotation marks and citation omitted). The arbitrary and
capricious standard requires couttsreview the plan provisions
and the record evidence and determine if the administrator's
decision was “rational.” _Id. Although the evidence may be
sufficient to support a finding of disdity, if there is a reasonable
explanation for the administrate decision denying benefits in
light of the plan’s provisions, thethe decision is neither arbitrary
nor capricious._Williams v. IntPaper Co., 227 F.3d 706, 712 (6th
Cir. 2000). Yet the deferentialastdard of review does not mean
courts should “rubber stamp[ ]’ @an administrator’'s decision —

a court must review the quamtitand quality of the medical
evidence on each side. EvansUnumProvident Corp., 434 F.3d
866, 876 (6th Cir. 2006). A decision reviewed according to the
arbitrary and capricious standard shibe upheld it results from

“a deliberate principled reasarg process” and is supported by
“substantial evidence.” Baker v. United Mine Workers of Am.
Health & Ret. Funds, 929 F.2d 1140, 1144 (6th Cir. 1991).

Schwalm v. Guardian Life Ins. Cof Am., 626 F.3d 299, 308 (6th Cir. 2010).

In reviewing a denial of benefits chailged under 8 1132(a)(1)(B), a court should apply
a de _novo standard “unless thenéfit plan gives the administa or fiduciary discretionary
authority to determine eligibility for benefits or ¢construe the terms of the plan.” Firestone Tire

& Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989)A]pplication of the highly deferential

arbitrary and capricious standanf review is appropriate only when the plan grants the
administrator authority to determine eligibility forrwdits or to construe the terms of the plan.”

Yeager v. Reliance Standard Life Ins. Co., 88376, 380 (6th Cir. 1996). There appears to be

no dispute that the disalhylipolicy at issue in this case givietberty Life discretionary authority



to determine eligibility for benefits. Nevertheless, Breland conterttisit the grant of authority
is void and unenforceable under Michigan law, Wwhitvalidates discretionary clauses in certain
circumstances.

Michigan’s anti-discretionary clause regtibn provides, in pertinent part, that:

(b) On and after [July 1, 2007], arsurer shall not issue, advertise,
or deliver to any person in thistate a policy, contract, rider,
indorsement, certificate, or similaontract document that contains
a discretionary clause. This doed apply to a contract document
in use before that date, bdbes apply to ansuch document
revised in any respeon or after that date.
(c) On and after [July 1, 2007], asdretionary clause issued or
delivered to any person in th&ate in a policy, contract, rider,
indorsement, certificate, or simil@ontract document is void and
of no effect. This does not agpto contract documents in use
before that date, but does apply to any such document revised in
any respect on or after that date.

Mich. Admin. Code. R. 500.2202.

Liberty Life does not conteghat the policy containing ¢éhdiscretionary clause was
revised after July 1, 2007. See Def. Reply at 2 mbwever, Liberty Life’s contends that the
policy was issued and delivered in North Caroliwhich the parties agree would make the anti-
discretionary clause regulation inapplicabléBreland, on the other hand, argues that de novo
review should apply because, according to Miahig anti-discretionary clause regulation,
Liberty Life “delivered” the long-term disabijitpolicy “to a person in the state of Michigan”

when it provided Breland’s couelswith a copy of the policy odune 9, 2011, See PI. Br. at 17-

18; PI. Reply at 1. Breland cias that such delivery was dntemplated by the administrative

% The policy states that therty shall possess the authorityjtssole discretion, to construe the
terms of this policy and to determine benefitibligy hereunder. Libdy’s decisions regarding
construction of the terms of tholicy and benefit eligibility skl be conclusive and binding.”
Administrative Record (“A.R.”) at LL-0042.

% The policy states that it “is delivered in and gmesl by the laws of [North Carolina] and to the
extent applicable by [ERISA] and any safjgent amendments.” A.R. at LL-0001.
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rules promulgated by the Michigan Office of Financial and Insur&eceices.” Pl. Resp. at 1.
Breland does not provide any authority for ttamtention, nor has the Court discovered any such
authority.  And, unfortunatelyneither the Michigan Insurance Code nor the Michigan
administrative rules define the term “deliver.”

However, the term “delivery” has been added in the more general insurance context.
These definitions confirm that “delivery” a&fn insurance document & formal undertaking,
reflecting an intent by the insurter transfer “control” of the document to the insured. See, e.qg.,

1A Steven Plitt et al., Couch dns. 3d § 14:6 n.1 (2014) (definiridelivery” as “the act of the

insurer of placing a policy in éhcontrol of the insured or soor® on his or her behalf or of
holding the policy for him or her sudgjt to his or her diction”); 1-3 Robert B. Hille et al., New

Appleman on Ins. Law Library Edition § 3.05 (201éoting that “delivery of the policy is

usually the last act in the contract proceast is generally “accomplished by physical means,
but it can also be construativin the absence of policy preions to the contrary because

delivery is largely a matter of intent”); see at&bAm. Jur. 2d Ins. § 230 (2015) (“In the absence

of an express provision, deiry of an insurance policy deenot necessarily mean manual
delivery to the insured in person because delivecpimsplete if the legal essentials of a delivery
are present: (1) the insurer's intention to part withtrol of the instrument and to place it in the
possession or control of the insured or sgmeeson acting for him or her; and (2) an act
providing evidence of this purpose.”). These défins demonstrate that “delivery” requires a
degree of formality, typically found in the formation or modification of the insurance
relationship, evidencing an intentttansfer control of the document.
Nothing in the language or history of theyuéation suggests any remsto depart from

the more formal parameters for the meagniof “delivery.” And departing from formal



parameters by adopting Breland’s reading of tine tielelivery” — as simply any transmittal of

an insurance document — would mean that any beneficiary or insured could nullify a
discretionary clause through the simple expedi¢mequesting a policy document. If Michigan
authorities meant to create suysbwer in the hands of a benefiy or insured, they certainly
would have employed more straightforward language to achieve that end._ See, e.g., Mich.
Comp. Laws § 500.8103 (defining terms); Mich. Admin. Code. R. 500.2201 (defining terms).

Here, Liberty Life’s act of sending a copytbk policy to Breland’s counsel in response
to his request cannot reasonablycbestrued as “delivery” of éhpolicy. Neither the request nor
the response had anything to do with the formadiomodification of the insurance relationship.
There was certainly no intent to transfer “controf’any document by virtue of Liberty Life’s
act of sending a copy of the pglic Its action cannot properly lidharacterized as a formal act
that was intended by the parties to have any Isigaificance. By contrast, when Liberty Life
intended to undertake a formal act of transferagogtrol of the policy — a# did when it issued
the insurance policy to Lowe’s, as thesured — it did so by expressly making known its
intention through the provisidhat the policy was being lilered in North Carolina.

Accordingly, Liberty Life’s action in semag the policy to Brelnd’'s counsel did not
meet the definition of deliverinthe insurance policy to a person in the State of Michigan and,
thus, Michigan’s anti-discretionary clauseguéation does not void the policy’s discretionary
clause. The appropriate standardediew is “arbitrary and capricious.”

2. Breland’s Employment andDisability Background

i. Breland’s Employment and Clam for Short-Term Disability
(STD) Benefits

Breland was employed as a sales specialidtarkitchen department by Lowe’s. Compl.

1 4 (Dkt. 1). Pursuant to a group disabilitgurance policy, Liberty Life provides both short-



term and long-term disability insurance to Lasvemployees. Administrative Record (“A.R.”)
at LL-0001-0047.

Breland contends that he suffers from lower back pain and, on February 14, 2011, he
commenced a disability leave from his employnedtér sustaining a back injury as a result of a
fall during a hunting trip._1Id. at LL-0074, L0QO76-0077. Breland providddberty Life with
notice of a claim for STD benefits on Fehry 21, 2011. Id. at LL-0076-0077. Given the
information provided by Breland’s treating phyait, Dr. Roy Parke, D.Qregarding Breland’s
physical condition, id. at LL-1164, athewe’s description of Breland’s job as a medium-to-light
duty position,_id. at LL-0957-0958, Liberty Lifgoproved the STD benefits claim. Id. at LL-
0068.

ii. Breland’s Claim for Long-Term Disability (LTD) Benefits

Given the date of his disability, Brelangistential eligibility for LTD benefits became
effective May 16, 2011. Id. at LL-0076. In ordet eligible for LTD benefits, Breland had to
have been unable to perform the materialiedubf his_own occupation during the first 24
months. _Id. at LL-0007. In order to be eligidor LTD benefits bgond the first 24 months,
Breland had to have been unable to perfdlhma material and substantial duties of any
occupation._Id.

On May 10, 2011, Liberty Life denied Brelasdilaim for LTD benefits. Id. at LL-0934-
0938. This decision was based on the followift) an independent peer-review report
completed by Dr. Philip Marion, M.D., who iboard certified in physical medicine and
rehabilitation,_id. at LL-0943-0947, and (2) a voca#ibreport regarding the physical demand of
Breland’'s sales-specialist occupation. 1d.LAt0942. However, after Breland pursued an

administrative appeal of the denial, and aetéht independent peeeview was conducted,



Liberty Life reversed its administrative detenation and approved Breland’s LTD claim on
January 30, 2012, to be applied rattively to May 16, 2011. Id. at LL-0633.
iii. Liberty Life’s Video Surveillance

On May 16 2012, Liberty Life received a repdrdm an investigation firm that had
performed 32 hours of surveillance over falays. Id. at LL-0451468. Breland is only
observed on two of the four days, totaling He@onds._Id. at LL-0460-0461. According to the
report, on May 7, 2012, Breland was observeteramg and exiting a post office on two
occasions. _Id. at LL-0462-0463. The report stabes Breland “appeared to ambulate in a
normal manner without strictions or the use of visiblaedical devices.” Id. at LL-0460-0461.
On May 8, 2012, Breland was observed “manuallyniiftthe garage door utiing his right arm,
entering the garage and walking out of viewd. at LL-0461. Again, the report states that
Breland “appeared to ambulate in a normal manmighput restrictions othe use of any visible
medical devices.”_Id.

On December 14, 2012, Liberty Life receivadother report for 24 hours of video
surveillance performed ev three days. Id. LL-0299-0307. ébaind was observed on two of the
three days, totaling 27 seconds. 301. According to the pert, on December 6, 2012, Breland
was observed exiting his “residence, walk[ing] toveatite garage and retriev[ing] some tools.”
Id. at LL-0303. Breland was observed latertlie day exiting his redence, retrieving the
newspaper, standing next tos garage, closing the garage door, and walking towards his
residence. _ld. The report states that, orh lmmicasions, Breland “appeared to ambulate in a
normal manner, without restrictiorts the use of any visible mieal devices.” _Id. Then, on
December 7, 2012, Breland was observed exitingasisience, walking towards his garage door,

closing his garage door, and walking back talMais residence. dl at LL-0304. Breland was



also later observed standing next to a shed, and then walking toward his residence. Id. at LL-
0305. Again, the report indicated that Breldiagppeared to ambulate in a normal manner,
without restrictions or thase of any visible medicdevices.” _Id. at LL-0304-0305.
iv. Medical Reports
a. Spinal MRIs

In April 2009, magnetic resonance imaginyIRI”) was performed on Breland’s lumbar
spine. _Id. at LL-0828. Brelandgsented with a clina indication of steosis and degenerative
disc disease._1d. According to the reptie MRI showed “subarticular recess stenosis and
moderate right foraminal stendset L3-4, and “moderate-to-sevebdateral foraminal stenosis
and mild bilateral subarticularaess stenosis” at L4-5. |Idrlhe MRI also showed “moderate-to
severe left foraminal stenosis plus mild ledibarticular recess stenosis” at L5-S1. Id.

In February 2011, Breland’s treating physigidDr. Parke, obtained another MRI of
Breland’s lumbar spine, which revealed “a smallmoderate central and left paracentral disk
protrusion, mildly narrowing the left laterakaess,” as well as “moderate bilateral forminal
stenosis” at L3-4._Id. at LL-0741. At L4-5&WMRI showed “a small to moderate central and
left paracentral disk protrusion” with “narrowimd bilateral lateral recess,” as well as “moderate
bilateral frontal stenosis.”dl And at L5-S1, the MRI showed small central disk protrusion,
mildly narrowing bilateral lateral recesses,” as veall“moderate bilateral frontal stenosis.” Id.
at LL-0741-0742. This MRI was compared to @eeformed in 2007, andetreport of the MRI
indicated “[m]ultilevel changes of spondylotic degenerative dislease” that had “generally
progressed” since the 200/RI. Id. at LL-0742.

In November 2013, a MRI was performed on Brdlarcervical spine.ld. at LL-0116.

The radiologist’s interpretation of the MRI ages indicated “loss of disc height with



predominantly bilateral, latdrarotruding disc and correspongdi endplate osteophyte from C4-
5 through C6-7.” _Id. The radiojjist also indicated that, at &4 “there is severe right and
moderate left forminal stenosis,” as well as ‘trsipinal stenosis and severe bilateral foraminal
stenosis” at C5-6._1d. Finallyat C6-7, the radiologist noted “milspinal stenosis, severe left
and moderate right forminal stenosis.” I&reland was diagnosediti cervical degenerative
disc disease, cervical radlopathy, cervical stenosis, andervical spondylosis without
myelopathy._Id.
b. Dr. Roy Parke, D.O. — Treating Physician

Dr. Roy Parke, D.O., a board-certified physicia family practice, is Breland’s treating
physician. Pl Br. at 2; A.R. at LL-0150. Aedmng to the medicalecords, Breland visited
Derek Henderson, Dr. Parke’s physician assistnthe Buchanan Family Medical Center on
January 11, 2012. A.R. at LL-0583. Henderson notadBreland has a “history of chronic low
back pain,” and that Breland experientessentially consta pain.” 1d.

On March 1, 2012, Dr. Parke provided Libettife with a restrictions form, which
included a diagnosis of degenerative disc diseasayell as a list of the following restrictions
and limitations:

e unable to sit more than 15 minutes;
e unable to lift more than 5 pounds;
e unable to stand more than 10 minutes;
e unable to walk more than 15 minutes or more than 100 feet.
Id. at LL-0580. Dr. Parke also wrote that Brelandll“ikkely not be able to return to work.” Id.

Breland was seen again by Henderson Movember 16, 2012. _Id. at LL-0318.

Henderson noted that Breland was “evaluated farback pain,” and that “[h]is symptoms are
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worse since last visit.”_Id. Breland thems&usan Smith, another one of Dr. Parke’s physician
assistants, on February 12, 2013. Id. at LL-01%8nith’s notes are essentially the same as
Henderson’s notes. Id.h@t Breland presented with loweadk pain, his symptoms are worse
since his last visit, and the paimmost prominent in his lumbar spine).

On March 4, 2013, Dr. Parke provided Libeityfe with another restrictions form
indicating the same diagnosis and list of restbhs as the March 2012 form. See id. at LL-
0248. Again, Dr. Parke wrote thateland “will likely not be abléo return to work.”_Id.

In response to Liberty Life’s request, Dr.riRaalso provided LibeytLife with updated
medical records, as well as other documemsiuding a letter datk February 28, 2013 (but
signed March 6, 2013), in which Dr. Parke stated te did not believe Breland had a full-time
sedentary work capacity, id. at LL-0239, andteeledated March 4, 2018t signed March 12,
2013), in which Dr. Parke agreed with the metibns offered by Dr. Mark Kaplan, one of
Liberty Life’s file reviewerssuggesting that Breland was cagabf sedentary work. Id. at LL-
0246. Dr. Parke has sought to dlaany apparent confusion betwethese two letters, claiming
that “[i]t is and has always been [his] opiniomtiMr. Breland is not capable of performing with
reasonable continuity the Material and Sulbhrduties of any occup@an. The form [he]
signed to the contrary was arror and should not be relied upon.” Id. at LL-0151.

c. Liberty Life’s File Reviews
1. Dr. David Peterson, M.D. — April 2012

On April 12, 2012, Dr. David Peterson, M.D., paegpd a report for Liberty Life based on
his review of Breland’s medical record#\.R. at LL-0539-0545 (report); id. at LL-0533-0534
(addendum report). Although “the medical recasdpport impairment for this claimant due to

chronic pain syndrome,” according to Dr. Reta, the 2011 lumbar “MRI does not show nerve
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compression or any proof of a pain generatorwatld support total impairment and inability to
work at any level.”_Id. at LI8533; see also id. LL-0540 (notinigat the February 2011 lumbar
spine MRI “showed a small to moderate dislotprsion at L3/L4 with moderate bilateral
foraminal stenosis, but no nerve root compressiastyell as “a similar disk protrusion at L4/L5
without nerve root compression”). As suchwas Dr. Peterson’s opinion that Breland was
capable of either “part-time or possibly full-gnwork” with certain restrictions and limitations
consistent with a light-duty workapacity. _ld. at LL-0540. Dr. R#son identified the following

physical restrictions and limitations:

e Lift and carry up to 20 pounds occasionally and 10 pounds
frequently;

e No indication that would prevent working above shoulder level
for 15 to 30 minutes;

e Claimant can bend and stoop occasionally but not on any
persistent repetitive basis.

Id. After noting a lack of consensus betwdgmeland’'s treating physices and himself, Dr.
Peterson suggested that the abeideo surveillancenay confirm Breland’s complaints. Id. at
LL-0533-0534.

2. Dr. Mark Kaplan, M.D., and Dr. Lev Basin, M.D. —
July 2012

On July 2, 2012, an indepemdepeer-review report was gpared by Dr. Mark Kaplan,
M.D., a board-certified physiamin physical medicine and habilitation, and Dr. Lev Basin,
M.D., a board-certified psychiagt. Id. at LL-0433-0449. Each reviewer considered Breland’s
medical records, as well as the May 2012 widarveillance and accompanying report. Id. LL-

0434-0436 (Basin), LL-0440-0447 (Kaplan).
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In Dr. Basin’s opinion, “[tlhere are sevenalkeces of evidence ithe medical file [that
Breland] has been complainingf symptoms of depressioand anxiety.” _Id. at LL-0437.
However, Dr. Basin concluded that, from aygsatric standpoint, #re was “no support of
impairments severe enough that would translatarty restrictions or limitations.”__Id. In
addition, Dr. Basin attempted toontact Dr. Parke on threefférent occasions to discuss
Breland’s case, but he never receéiwecall back. Id. at LL-0436.

Dr. Kaplan agreed that Breland’s suppdridiagnoses included “chronic cervical and
lumbar spondylosis with cervical and lumbadiculopathy.” _Id. at LL-0447. Based on his
review, Dr. Kaplan imposed the follomg physical restrictios and limitations:

e Restrict lifting to 10 pounds occasionally;

e Restrict in total overhead lifting;

e Restrict standing to one hour &am eight-hour day, 20 minutes
occasionally;

e Restrict walking to one hour ian eight-hour day, 20 minutes
occasionally;

e Allow position changes when sitting;

e Restrict reaching below waikevel to occasional; and

e Restrict bending to occasional.
Id. at LL-0448. Dr. Kaplan was able to speaikh Dr. Parke and, based on that conversation,
noted that Breland was “able to mow the grasshandnd his wife tend to animals.” Id. at LL-
0447. According to Dr. Kaplan, Dr. Parke “couldsdy that the claimant wouldn’t be able to
perform a sedentary job.” Id.

3. Dr. Mark Hinrichs, M.D. — March 2013
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On March 26, 2013, Dr. Mark Hinrichs, M.D., a board-certified physician in physical
medicine and rehabilitation, pre@d a peer-review reportd.lat LL-0213-0227. Dr. Hinrichs
considered Breland’s medical reds, as well as the Decemi012 video surveillace. 1d. at
LL-0213-0217. Dr. Hinrichs alsopske with Dr. Parke’s physiamassistant, Ms. Smith, who
“noted the claimant was unable to sit for any tengf time greater than 15 minutes or stand for
greater than 15 minutes, or walker greater thaminutes at a time and felt that based on what
they had observed in the office, there had beemprovement.”_ldat LL-0218. According to
Dr. Hinrichs, Smith did not know that arseillance video hadden performed. Id.

Dr. Hinrichs recognized that Breland “hashigtory of chronic low back pain and has
documented degenerative disc disease, facdthgjpertrophy with broad-based disc protrusion,
and some lateral recess stenosis.” Id. NeviedkeDr. Hinrichs did “not believe the medical
record as documented supports thatclaimant is unable to retutm work at a sedentary level.”
Id. Based on the medical records, Dr. Hinriébsnd that Breland could “return to work in a
light capacity” with the following physal restrictions and limitations:

e Lifting no greater than 20 pounds occasionally and 10 pounds
frequently;

e No lifting above shoulder level;

e No pushing or pulling greatehan 50 pounds occasionally or
25 pounds frequently;

e No medical documentation to ouort sitting, standing, or
walking restrictions.

4. Gregory Sheets, nurse case manager — November
2013
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On November 7, 2013, Liberty Life’s dighty case manager requested a nurse case
manager in its managed care department to revieweitord’s in Breland’sle. Id. at LL-0050.

Six days later, on November 13, Gregory Shegtsyurse case manager, prepared a claim note
summarizing his review of Brahd's medical records, which included the records Breland
submitted in support of his appeal. Id. at LL-0049-0050. In Sheets’s opinion, there was no
evidence supporting restrictions beyond the sadpose previously identified, nor was there
any evidence of worsening or deterioratiorBoéland’s condition since completion of the prior
peer review._Id. at LL-0050.

After Sheets had completed his file review, Bral's file was referred to Liberty Life’s
appeals review unit. _Id. at LL-0049. december 4, 2013, the assigned appeal review
consultant requested an adaolital peer review by an indapent physician who was board
certified in pain managemema rehabilitation medicine._ld.

5. Dr. Philippe Chemlay, Jr., D.O. — January 2014

On January 17, 2014, Dr. Philippe Chemlay, Ir.O., a board-certified physician in
physical medicine and rehabditon medicine and a board-ttked independent medical
examiner, prepared a peer-review report basedis extensive review of Breland’s medical
records and supporting documentation. 1d.lab094-0106. Upon review of Breland’s medical
records, Dr. Chemlay found that the followingghases were medically supported: chronic neck
and low back pain, chronic cervical and lumbpondylosis, cervical andmbar radiculopathy,
lumbar facet arthropathy, bilateral shouldempingement and right shoulder rotator cuff
subacromial decompression. Id. at LL-0104. HeeveDr. Chemlay noted that the 2011 MRI of
the lumbar spine did not show “nerve compressioany proof of a pain generator that would

support total impairment and inability woork at any level.”_Id. at LL-0102.
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Dr. Chemlay also spoke with Dr. Parke, mgted that they were unable “to reach
consensus in regard to [Breland’s] capacity $edentary functionalit” Id. at LL-0105.
According to Dr. Chemlay, Dr. Parke “statedatthhe felt that Mr.Breland would not be
competitively employable in the current job market even in a sedentary position and stated that
he was unsure if Mr. Breland would be able to work even part-time, again with no opinion in
regard to neurological deficits based on the taet he could not recall Mr. Breland’s most
recent examination findings.” Id. at LL-0106. .arke did confirm that Breland visited the
office “independently on his own and was able to drive home.” Id.

In Dr. Chemlay’s opinion, as of May 15, 2013étmedical file suppts functionality in
a sedentary setting” with the followirnysical restrictions and limitations:

e Allowing for symptom-relievingposition break every hour
from a seated or standing position or walking position for five
to 10 minutes;

e Sitting up to six hours an eight-hour day

e Walking and standing up to twwurs in an eight-hour day but
not consecutive with allowance for position break every half
hour for five to 10 minutes, from a standing or walking

position with stair-climbing limited to occasionally;

e Reaching below waist and above shoulder limited to
occasionally;

e Unrestricted regarding theea between waist and shoulder;

e Bending, squatting, stooping, and kneeling limited to
occasionally;

e Lifting, carrying, pushing, and pulling limited to 10 pounds
occasionally with no repetitive activities, including lifting,
pushing, or pulling, and no overltehfting over the shoulders
or overhead lifting.

Id. at LL-0104-0105.
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v. Liberty Life’'s Transferrable Skills Analysis / Vocational Review

On August 16, 2012, Ellen Levine, one of Lityelife’s vocational case managers,
provided Liberty Life with an occupational anatyseport. _Id. at LLO401-0404. Levine listed
Dr. Kaplan’s suggested physical restrictiomsl dimitations, and noted that Dr. Basin did not
suggest any restrictions or limitations basedhen psychiatric file review._Id. at LL-0402.
Levine then provided Breland’s educational kzgound, as well as his prior work experience.
Id. Levine did note that, “based on the phghbicapacities outlined ale, Mr. Breland would
need to procure a position that would allow passition changes when tiitg.” 1d. at LL-0403.
Based on these assessments, Levine identified five alternative occupations that she felt Breland
“was qualified [for] based on his training, edtion, experience and ewithin tke physical
capacities for work outline above,” which includg@: customer serviceepresentative; (ii)
telephonic order clerk;i{); drafter/designer; (iv) inside saeepresentative; and (v) information
clerk. Id.

vi. Liberty Life’s Terminatio n of Breland’'s Benefits

On May 6, 2013, Liberty Life informed Bland that, effective May 16, 2013, it was
discontinuing his LTD benefits, as this was tdate that “disability” changed from “own
occupation” to “any occupation” based on filieability policy. 1d at LL-0204-0207. The
termination letter indicated that Liberty Lifead received medical records from Dr. Parke
through February 12, 2013, as well as Dr. Parkéarch 12, 2013 letter, in which he agreed with
certain physical restrictionand limitations. _Id. at LL-0204. The termination letter then

provided a summary of Dr. Hinrichs’s peer-ravieeport, as well as a summary of Levine’s

transferable skills analysis report, which noted sedentary occupatis that Breland could
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perform based on the physical restrictions as$ediwith Breland’s back condition. Id. at LL-
0205.
vii. Breland’s Appeal and Liberty Life’s Denial of Appeal

On October 31, 2013, Breland apfex Liberty Life’s decision to discontinue Breland’s
LTD benefits. _Id. at LL-0141-0146. In suppaf his appeal, Breland submitted additional
medical records, his own statement of his condition, as well as a statement from Dr. Parke
regarding Breland’s inability to perform tliuties of any occupation. Id. at LL-0148-0151.
According to Breland, he “experience[s] severe back pain on a daily basis” and is “unable to sit
for more than ¥ hour, lift more than 10 poungslk or stand more than 15 minutes, bend, or
twist.” Id. at LL-0148. And, according to DRarke’s statement, Breland “has functional
limitations related to sitting for extended periplifing more than 10 pounds, walking, standing,
climbing, bending, twisting, balancing, reaul or lifting.” Id. at LL-0151.

After receiving Dr. Chemlay’s peer-reviereport, Liberty Life informed Breland, by
letter, on January 20, 2014 that it was upholdingpiiser administrative determination and
discontinuing Breland’s LTD leefits. 1d. at LL-0084-0093. THetter summarized the findings
of Drs. Basin, Kaplan, Hinrichs, and Chemlag. &t LL-0085-0092. The letter also stated that
Liberty Life considered the Social Security Athistration’s (SSA) rulig, in which Breland was
approved for social securityenefits. _Id. at LL-0092.

3. Application of Legal Standard — Reasonable Explanation for
Administrative Decision to Deny Benefits

As discussed above, the Court has determirgctitle deferential artoary and capricious
review applies to this case. Thus, the Court must uphold the denial of benefits decision if there is
a reasonable explanation for the decision in lgfhthe disability policy’s provisions. Liberty

Life argues that its decision wareasonably based on the indegent file reviews of Drs.
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Peterson, Kaplan, Basin, Hinrichs, and Cheml&gef. Br. at 18-19. Té Court concludes that
Liberty Life is correct, and that a reasonable arption for its denial of Breland’s LTD benefits
exists — namely, that the evidence in the record does not indicate that Breland lacked the
functional capacity to perform sedant work with various limitations.

A denial of benefits is uplkek under arbitrary and capriciousview if there is a rational

basis for the decision. See Morris v. Am. ERower Long-Term Disability Plan, 399 F. App’x

978, 984 (6th Cir. 2010) (“Surelyig reasonable to require a pladministrator who determines
that a participant meets the definition of ‘disableéhen reverses courssd declares that same
participant ‘not disablédo have a_reason for the change;do otherwise would be the very
definition of ‘arbitrary and capricious.” (emphasin original). In other words, Liberty Life
must have “had a rational bass concluding that [Beland] was not disabled at the time of the
new decision.”_Id. (emphasis in originalJhe rational basis could be premised on “any number
of factors [including] evidence of improvement . evidence better defining the participant’s
medical condition, or . . . newly-acquired skillsat would permit the previously disabled
participant to perform an occupation he had not been qualified for at the time of his disability.”
Id.

The Court first turns to the disability policyprovisions regarding shbility. To meet
the requirements for total dis#ity within the first 24 month®f disability, Breland’s condition
must prevent him from performing the matedal substantial duties bfs “own occupation®

A.R. at LL-0007. After 24 months, Breland is cuolesed disabled if his condition prevents him

from performing, with reasonable continuity,ettmaterial and substantial duties of “any

* The disability policy defines “own occupatioas “the Covered Pears’s occupation that he

was performing when his Disability or Partial Disability began. For the purposes of determining
Disability under this policy, Liberty will consider the Covered Person’s occupation as it is
normally performed in the national economy.” A.R. at LL-0009.
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occupation.® Id.

In light of the foregoing, the Court concligdthat Liberty Life had a rational basis for
terminating Breland’s benefits. It is true tltae medical record establishes that Breland had
underlying conditions of lower back pain, as supported by MRIs indgategenerative disc
disease and disc protrusion. wWiever, Breland had the burdeh demonstrating not just an
underlying condition, but thathe condition resulted in adbgtively supported functional
limitations that prevented him fromerforming work within the sipe of the disability policy.
Liberty Life’'s conclusion that Breland was @dgpe of doing sedentary work with certain
limitations was rational ansupported by medical opinions.

In particular, Liberty Life’s decision to deny LTD befiss is supported by five
independent peer-review doctors’ reports. tFiBr. Peterson reviewed the medical records
provided by Dr. Parke, includg the 2011 lumbar spine MRI, wh, in his opinion, did “not
show nerve compression or any proof of a ggnerator that would support total impairment
and inability to work a@ny level.” 1d. at LL-0533. As sh¢ Dr. Peterson believed that “[t]he
medical records support [Breland’s] ability tosgin at least part-tienor possible full-time
work” with certain restrictions and limitationsld. at LL-0540. Second, Dr. Basin found that,
from a psychiatric standpoint, there was “ngport of impairments severe enough that would
translate to any restrictions or limitationsfd. Third, while Dr. Kaphn concluded that the
medical documentation supported Breland’s diagndsesmposed a humber of restrictions and
limitations (e.g., restrict liftingto 10 pounds occasionally; restrict in total overhead lifting;
restrict standing to one hour an eight-hour day, 20 minutes osmmally; restrict walking to

one hour in an eight-hour day, 20 minutes occasionally; allow position changes when sitting;

> The disability policy defines “any occupation” as “any occupation that the Covered Person is or
becomes reasonably fitted by training, educatigpegence, age, physical and mental capacity.”
Id. at LL-0006.
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restrict reaching below waist level to occasiomald, restrict bending to occasional) that would
accommodate those diagnoses. Id. at LL-0448. Fourth, Dr. Hinrichs concluded that, although
Breland “has a history of chronic low back paind has documented degenerative disc disease,
facet joint hypertrophy with broad-based disc preion, and some lateral recess stenosis,” Dr.
Hinrichs did “not believe the medical recorddmcumented supports that the claimant is unable
to return to work at a sedtary level.” 1d. at LL-0218. Bsed on the meditaecords, Dr.
Hinrichs found that Breland call“return to work in a lightcapacity” with certain physical
restrictions and limitations. Id. Fifth, like DiPeterson, Dr. Chemlay also found that the 2011
MRI of the lumbar spine did not show “nervengaression or any proof @f pain generator that
would support total impairment and inability to k@t any level.”_Id. at LL-0102. As such, Dr.
Chemlay concluded that “the medical file supports functionality in a sedentary setting” with
certain physical restrictiorend limitations._Id. at LL-0104-0105.

Liberty Life’s decision is further suppodeby video surveillance performed in May
2012, which, according to the surveillance report, showed Breland manually lifting a garage door
with his right arm_id. at LL-04631an action that is atdds with both DrParke’s and Breland’s
described limitations. Because it is entirely ratidoaLiberty Life’s to rely on five peer-review
reports, as well as the video seiflance in this case, the Cowtncludes that Liberty Life’s
decision to deny Breland LTD benefit&s not arbitrary and capricious.

4. Plaintiff's Arguments

Breland presents several arguments support the proposition that Liberty Life

wrongfully terminated his LTD benefits. The @baddresses each of these arguments in turn.

i. Weight Given to File Reviews, as Opposed to the Treating
Physician’s Opinion
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Breland argues that the independent revisiveredibility is at issue because they
reached a different result than Breland’s trepphysician and because they did not physically
examine Breland. PI. Br. at 20. Breland codtethat the independerdgviewers “completely
discount the objective medical tegfithat revealed permanent damage.” Id. at 21. According to
Breland, “little weight” should be given to thegr reviewers’ opiniongjiven their conclusory
assertions, as opposed to the aminof the physician o physically examined Breland. See id.
at 23. Breland argues that.OParke’s opinion should “be refuted by another physician who
actually examines [Breland], rather than badirgjher findings simplypon a records review.”
Id. at 24. Specifically, Brelandontends that, “ordinarily[,] the opinions of treating physicians
who have actually examined plaintiff will oudtgh the opinion to the contrary of physicians
who have merely performed a one-time ‘[ipdadent medical examinan] or undertaken a
‘cold’ review of the medical file.”_ld. at 25.

First, it is a “well-settled priciple that a treating physiciandpinion is not entitled to any

special deference under ERISA.” Neaton v. féadt Life & Acc. Ins. Co., 517 F. App’x 475,

483 (6th Cir. 2013) (citing _Black Decker Disability Planv. Nord, 538 U.S. 822 (2003)).

Second, as the Sixth Circuit has previously dptghere is nothing inerently improper with
relying on a file review, even enthat disagrees witthe conclusions o treating physician.”
Calvert, 409 F.3d at 297 n.6. Thus, Liberty Lifedecision to conduct a fileeview rather than
a physical exam [is] just one mefactor to considem [the Court’'s] overall assessment of
whether [Liberty Life] acted in an arbatry and capricious fashion.” Id. at 295.

“[A] plan administrator may not arbitrarilgisregard the medical Eence proffered by
the claimant, including the opinior$ her treating physian.” Calvert, 409 F.3d at 294 (citing

Black & Decker, 538 U.S. at 834))Rather, “[tlhe plan admisirator must ‘give reasons’ for
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rejecting a treating physician’s cduasions, and those reasons mistconsistent with the terms

of the plan and supported by the record.” HaydeMartin Marietta Materials, Inc. Flexible

Benefits Program, 763 F.3d 598, 608-609 (6th Zd4) (concluding that ehdefendant’s denial

of the plaintiff's claim was arbitrary and capaus, where the defendant relied on a doctor’s
report, which was “inadequaie critical respects”).

The Court finds that there i®othing to suggest #t Liberty Life orits file reviewers
disregarded any of the medical evidence jwled by Breland. And the independent peer
reviews that Liberty Life relied upon in makimg determination adequately explain why they
disagreed with the opinion of Breland’s tregtiphysician. Notably, Drs. Kaplan and Chemlay
reviewed the May 2012 video rseillance in which Breland isbserved lifting a garage door
with his right arm. And, more importantly, &rPeterson and Chemlaoted that the 2011
lumbar spine MRI did not show any nerve consgren or any other pain generator that would
account for complete disability.

Breland further argues that Dr. Hinrichs’sidpn should be discretid because it states
that he viewed the video surveillance, but then conversely states that the video was not provided.
PI. Br. at 7. Upon further exanation of the report, the Caudoes not agree with Breland’s
characterization of DHinrichs’s report.

Dr. Hinrichs’s report states that he “penally viewed the sueillance video taken
December 6, 2012 and December 7, 2012 in whiclelthmant is seen to be ambulating without
assistive devices, closing doors, carrying toets,” A.R. at LL-0217see also id. at LL-0219
(noting his review of the December 2012 survedmmeport, and that it was “considered in the
opinions above”). However, Dr. Hichs’s report also states tHat surveillance report . . . was

noted but not included in the medical record. | am happy to review that if it is provided.” Id. at
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LL-0213; see also id. at LL-0219 (“Please note a surveillance video was noted, but a report or
video has not been sent to me.”). As nogadlier in this opiron, video surveillance was
conducted in May and December 2012. Given the guitlyiin his report, it is entirely possible
that Dr. Hinrichs viewed the December 2012 silance but not the Ma2012 surveillance; his
statement that he would be happy to revaewsurveillance report calilrelate to the May 2012
surveillance. Without anything further to suggéstt Dr. Hinrichs did not view the December
2012 surveillance, the Court neithgiscredits Dr. Hinrichs’s repbon this point nor finds that
Liberty Life’s reliance on Dr. Hinrichs opinion was arlrary and capricious.

ii. Social Security Award

Breland’'s claim for social serity disability benefitswas approved on June 6, 2012.
A.R. at LL-0416. Liberty Life arges that it accounted for the favolalsocial security award in
making its determination to discontinue Breland™D benefits. Def. Br. at 20 (citing A.R. at
LL-0092). And, according to Liberty Life, a plan administrator does not have to refute the
reasoning or analysis of an Alregarding a social security ard. Id. at 21. Nevertheless,
Liberty Life claims that the ALJ’s factual findingse consistent with a sedentary work capacity.
Id. at 22 (citing A.R. at LL-0429).

“The SSA determination to award benefits[Bseland] is . . . jusbne factor the Court
should consider, in the contexttbie record as a whol@) determining whether [Liberty Life’s]
contrary decision was arbitrary and capricious.lvéd, 409 F.3d at 295. “[F]ailure to consider
an SSA award is relevant to the question of Wwhethe plan’s denial afisability retirement
benefits was arbitrary and capdaos. It is not necessary, howevthat the plan administrator
expressly distinguish a favorable SSA deteation in denying disability benefits under the

plan.” Leffew v. Ford Motor Co., 258 F. App’x 772, 779 (6th Cir. 2007).
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In upholding its administrative decision tieny Breland’'s LTD berfds, Liberty Life
expressly acknowledged that it considered the S8#isg to approve social security benefits.
A.R. at LL-0092. Liberty Life futter claimed to have reviewededical records that were not
considered by the SSA in its determination process. Id. Accoydihdderty Life properly
considered Breland’s social security award whnaking a decision regarding the continuation of
LTD benefits.

iii. Staleness of Vocational Review

Breland argues that Levine’s vocational eaviis “stale” because it was completed in
August 2012, but Liberty Life did not deny Brelasad'TD benefits until May 2013. PIl. Resp. at
12 (Dkt. 20). Breland notes that the vocatiamaiew was based on restrictions and limitations
found in Dr. Kaplan’s report, bubat Liberty Life upheld its deal determination based on Dr.
Chemlay’s report, who identified different restriets and limitations thaDr. Kaplan. _Id. at 12-
13. Inits reply, Liberty Life argues that Ofaplan’s restrictions ahlimitations “are almost
identical to those identified in Dr. Chemlay’spoet.” Def. Reply at 5 (Dkt. 23). The Court
agrees with Liberty Life. Because the resinics and limitations identified by Dr. Kaplan and
Dr. Chemlay are sufficiently simiaLiberty Life did not act inan arbitrary and capricious
manner by relying on Levine’s vocational reviewdenying Breland’s LTDbenefits or by not
conducting a second vocational review.

iv. Conflict of Interest

Breland argues that Liberty Life was operatingder an inherent conéli of interest, as
both payor of benefits and the party determiningetiiés eligibility. PIl. Resp. at 5-6. Because
Liberty Life both determines eligibility for befits under an ERISA plan and also pays those

benefits, an inherent conflict afterest exists. See Schwal626 F.3d at 311.A court is to
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consider a conflict of iterest as one factor amg several in evaluating plan administrator’s

decision to deny benefits. Metro Life InfSo. v. Glenn, 554 U.S. 105, 117 (2008). However,

“this conflict of interest does not displace theitadby and capricious standard of review; rather,
it is a factor that we consider when deterimgnwhether the administrator’'s decision to deny

benefits was arbitrary and capricious.” Hunter ife Ins. of N.Am., 437 F. App’x 372, 376

(6th Cir. 2011). A court should look to see “if there is evidence that the conflict in any way

influenced the plan administrator’s decision.”. (dting Carr v. Reliance 8hdard Life Ins. Co.,

363 F.3d 604, 606 n.2 (6th Cir. 2004).

The Court has carefully reviewed the record, and conclindé®Breland has not pointed
to any evidence that a conflict miterest affected thbenefits decision. 8pifically, Breland has
pointed to no evidence that Liberty Life’s reli@non the opinions of ingendent peer reviewers

over the treating physician wasivdim by a conflict of interest See,_e.g., Kalish v. Liberty

Mut./Liberty Life Assurance Co. of Bostoal9 F.3d 501, 507-508 (6tir. 2005) (concluding

that, although a plan administratmperates under a cdicf of interest “in choosing independent
experts who are paid to assess a claim,” thendefet did not acted arbitrarily and capriciously
in crediting the opinion of the reviewing physitiaver that of the treating physician where the
plaintiff “offered only conclusory allegations diias” and “failed to present any statistical
evidence to suggest . . . [thevimwver] has consistently opined thdhaimants are not disabled.”).
Without such evidence, Liberty fie’'s decision cannot be deemadbitrary and capricious on the
basis of a conflict.

Accordingly, the Court concludethat Liberty Life’s termination of Breland’s benefits
was not arbitrary and capriciouslnder the arbitraryrad capricious standdy there is sufficient

record evidence to provide a rational basis for Liberty Life’s termination of the benefits.
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Because there is a reasonable explanation éoddmial of benefits, the Court is bound to uphold
Liberty Life’s decision.

B. Liberty Life’s Counterclaim

Liberty Life argues that the disability policy allows Libetftife to reduce a covered
person’s disability benefits bthe amount of “otheincome” that Liberty Life estimates is
payable to the covered person. fC#r. at 22. LibertylLife states that iapproved Breland for
LTD benefits and began paying monthly bendbt8reland effective M\a16, 2011._1d. Liberty
Life further states that on February 10, 2012, &rdlexecuted a Social Security Reimbursement
Agreement, electing the option under which Lipdrife would not reduce his monthly benefits
until Breland’s social security benefits apptioa was decided.__Id. (citing A.R. at LL-0613).
The election provided for Brelartd reimburse Liberty Life foany overpayment in the event
that social security benefitgere subsequently awarded. Id.

On August 7, 2012, the SSA notifidBreland that he was Ingj awarded social security
benefits. _Id. at 23 (citing A.R. at LL-0369). Breland received a lump-sum payment for benefits
for the period through July 2012, and began receiving monthly benefits in the amount of $1,229.
Id. Liberty Life claims that the lump-sum pagnt and the monthly SSA benefits resulted in an
overpayment totaling $16,591.50. Id. (citing Ad®.LL-0308-0309). Therefe, as of May 15,
2013 (when Breland’s benefits we discontinued), Liberty & purports that Breland’s
outstanding repayment obligation wks4,393.90._Id. (citing A.R. at LL-0202).

Breland agrees that the LTD plan mandatesttieateceipt of social security benefits will
reduce his monthly LTD benefits. Pl. Resp. at B¥eland further agrees that the plan is entitled
to recoup any overpayment that might have ocdurrel. Nevertheless, Breland contends that

he is still disabled and entitletd monthly LTD benefits despitihe social security disability
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setoff. 1d. at 16. According to Breland, “[w]hen these payments are taken into account, the SSD
overpayment is significantly reducédd. at 16. Breland requedtisat the Courtequire Liberty
Life “to offset any alleged overpayment by thast due benefits owed and provide an accurate
accounting of any remaining balance.” Id.
Pursuant to 29 U.S.C. § 1132(a)(3),

[a] civil action may be brought by a . fiduciary (A) to enjoin any

act or practice which violates amyovision of this subchapter or

the terms of the plan, or (B) to obtain other appropriate equitable

relief (i) to redress such violatioms (ii) to enforce any provisions

of this subchapter or the terms of the plan.
The Supreme Court has held that a fiduciagcsion to enforce a third-party reimbursement

provision “qualifies as an equitable remedy becatise indistinguishable from an action to

enforce an equitable lien established by agreeiné&ereboff v. Mid Atl. Med. Servs., Inc., 547

U.S. 356, 368 (2006). And the Second Circuit hdd beat a defendamresents a claim for
“appropriate equitable relief” under 29 U.S.€.1132(a)(3) where the defendant sought the

return of overpaid benefits. Thurber v.tAa Life Ins. Co., 712 F.3d 654, 666 (2d Cir. 2013).

The Court has already determined that Libé&ifg’s denial of benefits was not arbitrary
and capricious. Consequently, Breland’s arguntieat the amount LibeyrtLife is entitled to
recoup should be reduced by past-due LTD paysnisrunavailing. Becae there is no genuine
issue of material fact that Begld was awarded SSA disabilityrigdits, and that Liberty Life’s
disability policy requires the return of overpaichbéts, the Court concludes that Liberty Life is
entitled to summary judgment regarding its counterclaim.

V. CONCLUSION
For the reasons stated above, the Couahtgr Defendant’'s motion for judgment and

summary judgment on its counterclaim (Dkt. , 18hd denies Plaintiff's motion for judgment
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(Dkt. 17). The Court further orders Brelandrapay to Liberty Life the amount of overpaid
benefits, totaling $14,393.90. Liberty Life, as the prevailing party, shall submit to the Court a

proposed judgment in accordance witis thpinion and order within seven days.

SO ORDERED.
Dated: March 12, 2015 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStatedDistrict Judge

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing domimeas served upon counsel of record and
any unrepresented parties via the Court's ECFe8ysb their respective email or First Class
U.S. mail addresses disclosed on théidéoof Electronic Filing on March 12, 2015.

s/CarritHaddon
Case Manager
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