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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

AUBURN SALES, INC.,

Plaintiff/Counter-Defendant, CIVIL ACTION NO. 14-cv-10922

V. DISTRICT JUDGE LINDA V. PARKER
CYPROS TRADING & SHIPPING, MAGI STRATE JUDGE MONA K. MAJZOUB
INC., JOSEPH KILANI, and FADI
KILANI,

Defendants/Counter-Claimants.

OPINION AND ORDER GRANTING PLAI NTIFF'S MOTION TO COMPEL
DISCOVERY [75] AND GRANTING DEFENDANTS’ MOTION FOR LEAVE TO FILE
AMENDED ANSWER [90]

This matter comes before the Court on Pitiidtuburn Sales, Inc.’s Motion to Compel
Discovery (docket no. 75) and Defendants Cygnagling & Shipping, Inc., Joseph Kilani, and
Fadi Kilani’'s Motion for Leave to File Ameled Answer (docket no. 90). The parties filed
response and reply briefs with regard tareanotion. (Docket nos4, 89, 96, and 103.) The
parties also filed a Joint Statement of Resolved and Unresolved Issues regarding Plaintiff's
Motion to Compel Discovery. (Docket no. 102.) The motionsave been referred to the
undersigned for consideration. d€ket no. 78 and 91.) The Counas reviewed the pleadings
and dispenses with oral argument pursuant toeEaddistrict of Michigan Local Rule 7.1(f).
The Court is now ready to rule puant to 28 U.S.C. § 636(b)(1)(A).

l. BACKGROUND
Plaintiff initiated this action against Bdants on February 28, 2014. (Docket no. 1.)

In its Complaint, Plaintiff alleges that in 2010etparties entered into amal agreement for the
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sale of Chrysler parts from Plaintiff to Defemd&ypros for resalen the Middle East. I4. 1
15, 25-28.) According to Plaifft the agreement was a regements contract under which
Chrysler would provide all the parts thataikiff could sell to Automotive Aftermarket
Resources, LLC (AAR), who would then sell tharts to Plaintiff ata markup, and Plaintiff
would then sell the parts to EBedant Cypros at a markup;ettparts, however, were to be
delivered directly from Chrysler to Defenda@ypros under a droghip agreement.Id. I 27.)
Plaintiff claims that in 2011, Dendants obtained and began isgllcounterfeit goods and that
they intentionally commingled and mislabeldwbde goods with the legitimate Chrysler parts
sold to them by Plaintiff, thereby diluting andnténg the Chrysler trademarks associated with
the legitimate parts. Id. 1 31, 47.) Plaintiff explains thtdte Federal Bureau of Investigation
(FBI) raided Defendants’ warehouse on Februe®y 2013, after which Defendant Fadi Kilani
was indicted for the counterfeiting activities mened above and pled guilty to the charges in
the indictment, admitting that he “knowingly andentionally did traffic in counterfeit car parts,
knowingly using counterfeit marks belonging to autakers such as Ford, GM and Chrysler,
where that was likely to causerdfusion, mistake or deceive.ld( 11 32-35.)

Plaintiff asserts that once Defendantshduct became known, Chrysler and Plaintiff’s
other automotive supplier customers imputed wromgldd Plaintiff as a result of Defendants’
illegal activities and refused tip business with Plaintiff.1q. 1 38, 40.) Plaintiff contends that
as a result of this harm tités reputation, it was unable tauy or sell any parts. Id. T 41.)
Plaintiff alleges that Defendaknew or had reason to know thléir conduct would result in
damages to Plaintiff and that it has, &, caused significant monetary damagés. 1f] 42-43.)

Plaintiff sets forth claims agnst Defendants of intentiohanterference with business



relationship, intentional interfence with prospective economaclvantage, breach of contract,
and negligence, and it seeks a judgment of $2,000,qQD.{Y 44-76.)

Defendants filed an Answer to Plaintdf Complaint as well as counterclaims of
fraudulent misrepresentation and breach aitiamt on October 13, 2014. (Docket no. 25.)
Specifically, Defendants’ counteratas allege that Plaintiff mispresented to Defendants that
the axle shafts it sold to them were OEMidmal equipment manufacturer) automotive parts,
but they were actually aftermarket parts.ld. (at 11.) They further allege that this
misrepresentation, and Plaintiff's failure to delitbe parts as promised, resulted in customer
complaints, a lawsuit, cancelled customer orders, a loss of sales totaling no less than
$500,000.00, and a loss of futuresimess opportunities. Id; at 11-13.) Dfendants seek a
judgment of not less than $500,000.00Q. at 13.)

Plaintiff filed the instanMotion to Compel Discovery o@ctober 8, 2015, citing several
issues with Defendants’ response to RiHia First Document Production Request to
Defendants. (Docket no. 75.) Defendants fileel instant Motion for Leave to File Amended
Answer on November 16, 2015. (Docket no. 90he Court will address these two motions
herein.

Il. GOVERNING LAW

A. DiscoveryStandard

The scope of discovery under the Federal RoleCivil Procedure is traditionally quite
broad. Lewis v. ACB Bus. Serysl35 F.3d 389, 402 (6th Cir. 189 Parties may obtain
discovery on any matter that is mivileged, is relevant to arparty’s claim or defense, and is
proportional to the needs of the case. Fed. R.EEi26(b)(1). “Relevarevidence” is “evidence

having any tendency to make the existenceanf fact that is of consequence to the

! The court dismissed Plaintiff's negligence claim on September 1, 2015. (Docket no. 71.)
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determination of the action more probable less probable than wvould be without the
evidence.” Fed.R.Evid. 401. Information need noaddeissible in evidence to be discoverable.
Fed. R. Civ. P. 26(b)(1). But the scope of disry is not unlimited. “District courts have
discretion to limit the sape of discovery where the information sought is overly broad or would
prove unduly burdensome to produceSurles ex rel. Johnson v. Greyhound Lines,, 14¢4
F.3d 288, 305 (6th Cir. 2007).

Rules 33 and 34 allow a pwarto serve interrogatorieasnd requests for production of
documents on an opposing party. Fed.R.Ci8®,. 34. A party receiving these types of
discovery requests has thirty dagsrespond with answers or ebfions. Fed.R.Civ.P. 33(b)(2),
34(b)(2)(A). If the party eéceiving discovery wpests under Rules 33 or 34 fails to respond
properly, Rule 37 provides the party who sé#m discovery the means to file a motion to
compel. Fed.R.Civ.P. 37(a)(3)(B)f a court grants a Rule 37 motion to compel, or if discovery
is received after a Rule 37 motion is filed, thbe court must awarceasonable expenses and
attorney’s fees tahe successful party, uske the successful partyddnot confer in good faith
before the motion, the opposing party’s positiovas substantially justified, or other
circumstances would make an awargust. Fed.R.Civ.P. 37(a)(5)(A).

B. Motion to Amend Standard

Federal Rule of Civil Procedure 15(a) prasdhat a “party may amend its pleading once
as a matter of course within: (&L days after serving it, or (B) fifie pleading is one to which a
responsive pleading is required, @dys after service of a responsive pleading or 21 days after
service of a motion under Rule 12(b), (e), ox, (khichever is earlier.” Fed. R. Civ. P.
15(a)(1)(A)-(B). Otherwise, “a party may amkits pleading only with the opposing party’s

written consent or the court’'s leave. Theuxt should freely give leave when justice so



requires.” Fed. R. Civ. P. 15(a)(2). Factors rakva the determination of whether to permit an
amendment include “the delayfifing, the lack of ndice to the opposing pastbad faith by the
moving party, repeated failure to cure deficies by previous amendments, undue prejudice to
the opposing party, and futility of amendmen®erkins v. Am. Elec. Power Fuel Supply, Inc.
246 F.3d 593, 605 (6th Cir. 2001).
. ANALYSIS

A. Plaintiff's Motion to Compel Discovery [75]

Plaintiff served Defendants with its First Document Production Request on February 3,
2015, requesting that Defendants produce docusnezgponsive to fifteight requests for
production (RFPs) by March 10, 2018ocket no. 75 at 6jocket no. 75-1.)In their response,
dated March 20, 2015, Defendants (1) indicated tihey had attached responsive documents
within their possession, custody, and control; i(#@»rmed that a number of documents were
unavailable for production, as they had beemexkby the government in its raid of Defendant
Cypros’s warehouse on February 19, 2013, in connection with the matle®.of. Fadi Kilarii
(3) objected to the production of tax returns atiter documentation or information related to
Defendant Cypros’s customers wndors as irrelevant, priviledeconfidential, overly broad,
burdensome, and oppressive; and (4) objedtedhe production of any emails or other
communications related to Defenddddi Kilani’s attorneys as privileged. (Docket no. 75-2.)
After a series of communicatiotetween counsel, Plaintiff fidethe instant Motion to Compel
Discovery, specifically citingssues with Defendants’ respessto RFP nos. 1-4 and 7-11,
among other things.Seedocket nos. 75 and 75-3.) The patiedicate in their Joint Statement
of Resolved and Unresolved Issues, however, #ilabf Plaintiff's fifty-eight RFPs are in

dispute. $eedocket no. 102.)



As an initial matter, the Court finds th&tefendants’ Respons® Plaintiff's First
Document Production Requesblates Federal Rule of CiMProcedure 34(b)(2)(B) and Eastern
District of Michigan Local Rule 26.1.Rule 34(b)(2)(B) provides that “[floeach item or
category the response must either state that inspeand related activitiewill be permitted as
requested or state with specificity the grdsinfor objecting to the request, including the
reasons.” Fed. R. Civ. P. 34(b)(2)(B) (emphamilded). Similarly, Local Rule 26.1 requires
“[tIhe party answering, respondingt objecting to . . . requests for production of documents or
things . . . [to] either set forth the answer, resgomr objection in the ape provided [after each
request] or [] quote each . . . reque full immediately precedg the statement of any answer,
response, or objection thereto.” Here, Defenddntsiot follow either of these rules; instead,
they provided a general, collective response wethard to all of Plaitiff's RFPs, as described
above. Consequently, with theception of Plaintiff’'s request focorporate tax returns, it is
unclear as to which RFPs fe@edants produced documents tr which RFPs Defendants
objected.

More importantly, though, Defendants’ oljjea “to producing tax returns and other
documentation or information related to Cypros’ customers or vera®org is irrelevant,
privileged, confidential, overly broad, burdense and oppressive” cditates a boilerplate
objection. The Court has repeatedly found thatfiing of boilerplate objections is tantamount
to filing no objections at all.See Happy’s Pizza Franchise, LLC v. Papa’s Pizza, Ma. 10-
CV-15174, 2012 WL 5503823, at *(E.D. Mich. Nov. 13, 2012)FenF, LLC v. Taylor Gifts,
Inc., No. 10-14351, 2011 WL 3422789, at *2 (E.D. Mich. Aug. 3, 20RML North Am., L.L.C.
v. World Wide Personnel Servs of Va., Iido. 06-CV-14447-DT, 2008 WL 1809133, at *1

(E.D. Mich. Apr. 21, 2008)Cumberland Truck Equip. Co. v. Detroit Diesel Coigos. 05-CV-



74594-DT and 05-CV-74930-DT, 2007 WL 40987zt, *1 (E.D. Mich. Nov. 16, 2007).
Moreover, Defendants’ general agimn of privilege and failure tsubmit a privilege log is not
proper. SeeFed. R. Civ. P. 26(b)(5). Accordingly,etCourt finds that Defendants waived any
objections to the discovery requests at issuefer@iants’ attempts to clarify or specify their
objections in later communications with Plainsfftounsel or in theiResponse to the instant
Motion are not well taken.

Nevertheless, the Court is inclined to address the parties’ arguments regarding the
production of Defendants’ corporate tax returnstfe last three yeaf®kFP no. 3). Plaintiff
contends that the tax returneaelevant to Defendants’ coentlaim for damages and to the
“strongly-contested” issue of Defendant Cyprasisporate ownership. (Docket no. 75 at 9-10.)
In their Response to Plaintiff's Motion, Deferds indicate that taxeturns for Defendant
Cypros for the years 2012, 2013, or 2014 have besn filed. (Dockeno. 84 at 8 n.3.)
Defendants then argue, in case those tax returns are filed in the future, that the returns are
irrelevant and that Plairiti can obtain the information itseeks regarding Defendants’
counterclaim for damages and Defendant Cyprosporate ownership from other sources, such
as documentation of cancelled customer ordatsDefendants’ st&aertificates. Id. at 7-9.)

“[T]ax returns are subject to discoveryadtvil litigation between private parties.Credit
Life Ins. Co. v. Uniworld Ins. Co. Ltd®4 F.R.D. 113, 119 (S.D. Ohio 1982). A party may seek
discovery of a tax return if it is relevant tloee subject matter in ¢osite and a compelling need
exists for the return because the informationasreadily availablérom another sourceRuth v.
Superior Consultant Holdings CotpNo. 99-CV-71190-DT, 2000 WL 1769576, at *2 (E.D.
Mich. Oct. 16, 2000) (citingrerwilliger v. York Int'| Corp, 176 F.R.D. 214, 216 (W.D. Va.

1997)). The relevancy of tax returns is not limited solely to financial isstes.Credit Lifeat



121 (tax returns relevant to jurisdiction anck tborporate “alter ego” theory asserted by the
plaintiffs and one defendant); aktbathman v. U.S. Dist. Coufdr the Cent. Dist. of Cgl503
F.2d 1032, 1033 (9th Cir. 1974) (tax returns relevantthe nature ofthe interrelationship
among the various defendants,” including individuasrporations and other legal entities).
Once the party seeking productiorshmade the requireshowing of relevang the burden then
shifts to the party opposing prodion to identify an alternativesource for the information.
Ruth, supra

The Court finds that Defendant Cypros’'s t@turns are relevant to both Defendants’
counterclaims and the issue of Defendant Cyprogrporate ownership. The Court also finds
that Defendants have failed to meet their burdieshowing that the formation Plaintiff seeks
is available from another source, particulavyth regard to Defendant Cypros’s corporate
ownership. Defendants asserattibefendant Cypros’s stock técates, which have already
been provided to Plaintiff, wodlcontain that information. (D&et no. 84 at 9.) The Court is
not convinced, however, especiaitylight of Plaintiff’'s contention that it has received various,
conflicting stock certificas and corporate resolois from Defendants. Séedocket no. 89 at
8.) As Plaintiff asserts, the corporate t@turns may clarify the@wnership issue. See id).
Therefore, Defendants must produce the tax returasdifwhen they are filed, as requested.

For the reasons stated above, the Courtgnalht Plaintiff’s Motionto Compel Discovery
and order Defendants to produce all documentteors responsive to Plaintiff's First Document
Production Request within their cadly, possession, or control, to the extent that they have not
yet done so, under cover of thegting Stipulated Protective @er (docket no. 45) if necessary

without further objection, within tenty-one (21) days of this @er. The Court will also order

2 Defendants’ assertion that tiSgipulatedProtective Order is insufficient to protect their “right of privacy and
confidentiality” becauséDefendants are not in a pgtien to trust Plaintiff” €eedocket no. 84 at 9) is unsupported
and without merit.



Defendants to file an affidavgtating that they have producall responsive documents within
their custody, possession, or control in accocdawith this Order and that the production is
complete.

B. Defendants’ Motion for Leaveto File Amended Answer [90]

Defendants seek leave to amend their Answer, which was originally filed on October 13,
2014, solely to amend paragraphs 56 and 57 “toheldwe actual parties who admit, deny and/or
have insufficient information as to the statlbgations” to conform with Defendants’ position
throughout the litigation(Docket no. 90 at 1-2.) Paragraphs 56 and 57 of Plaintiff's Complaint
allege:

56. Upon information and beliefthe Defendants knowingly and
intentionally mixed countéeit parts with the Chisler parts that Cypros
purchased from Auburn.

57. Upon information and beliefthe Defendants knowingly and
intentionally commingled mislabeled panvith the parts that Cypros purchased
from Auburn.

(Docket no. 1 14 56-57.) Paragraphs 56 andf®Yefendants’ Answer read as follows:

56. In response to paragraph 56 Ri&intiff's Complaint, Defendants
admit that they mixed counterfeit paut deny purchasintpe goods directly
from Auburn.

57. In response to paragraph 57 Ri&intiff's Complaint, Defendants
admit that they mixed counterfeit pabut deny purchasintpe goods directly
from Auburn.

(Docket no. 25 1 56-57.) Defendants explaat tn colloquy regarding these paragraphs took
place at Defendant Joseph Kilani's depositithrough which he testdd that the original

responses to paragraphs 56 and 57 were “aakestin that they imputed an admission to

“Defendants” collectively. I¢l. at 7-9.) During that collagy, Defendants’ counsel informed



Plaintiff’'s counsel of Defendantgitent to amend their Answer ttarify their respnses to those
paragraphé. (Id.) Defendants propose the following amended paragraphs:
56. In response to paragraph 5@tHintiff's Complaint, Defendants deny

this paragraph but admit Fadi Kilani pleguilty as set forth in the plea agreement

entered before the Hon. James C. Francisflthe United Stas District Court,

Southern Division of New York on July 2, 2013 and leaves the Creditor to its

proofs. Defendants furtheteny that they purchasedetlalleged parts directly

from Auburn.

57. In response to paragraph 5PtHintiff's Complaint, Defendants deny

this paragraph but admit Fadi Kilani pleguilty as set forth in the plea agreement

entered before the Hon. James C. Francisflthe United Stas District Court,

Southern Division of New York on July 2, 2013 and leaves the Creditor to its

proofs. Defendants furthaeteny that they purchasedetlalleged parts directly

from Auburn.

(Docket no. 90 at 20.)

Defendants argue that the Coshould grant them leave to amend their answer for four
reasons. First, Defendants assert that by grgutheir Motion, the Counvill be deciding this
case on the merits of Defendantsspion, thereby furthering the giseof justice and efficiency.
(Id. at 9.) Second, Defendants argue that Plaiwiiffnot be prejudiced ithe Court allows the
amendment because their Motiaas filed two months before the discovery deadline and six
months before trial, Plaintiff had not yetefil a dispositive motion, and the amendment would
not cause a significant delay in this mattercause Plaintiff to expal significant additional
resources in conducting discovery preparing for trial. Ifl. at 9-10.) NextDefendants assert
that if left unchanged, their responses to paragraphs 56 and 57 would be fundamentally
inconsistent with their positiothroughout this matter that Defenddradi Kilani pled guilty to

counterfeiting, but Defendants Cypros and Jod€idmi have never aditted to any criminal

wrongdoing. [d. at 10-11.) Defendants cite to paragraphs 31, 35-36, 40-43, 47, 49-50, 55, 58,

3 Plaintiff informs that also during this colloquy, Defemd Joseph Kilani asserted his Fifth Amendment rights as to
any criminal conduct, including the counterfeiting activities. (Docket no. 96 at 4-5 (citing docket no. 89-1 at 148-
49).)

10



66, and 75 of their Answer to demonstrétte consistency dheir position. Id. at 10.) Lastly,
Defendants argue that Plaintiffs Complaint gogy drafted in that the allegations reference
“Defendants” rather than a specific Defendantytoch Defendants found it “tricky” to respond.
(Id. at 11.)

Plaintiff argues that paragraphs 56 and 57Defendants’ Answer constitute judicial
admissions, which are not easily or readily widlwdn. (Docket no. 96 at8,) Plaintiff further
asserts that Defendants’ Motionuatimely, as they are seeking to “switch gears” on a position
that they maintained for over a yeamce the date of the Answerld.(at 8-12.) In support of
this assertion, Plaintiff points bthat Defendants made a similar admission on the record at a
May 27, 2015 hearing before J'd@®arker when defense counst&ted, “The counterfeiting
didn't take place between plaintiff and defendants. Counterfeiting took place between
defendants and third-party customers ambi’'t think that that's in dispute.” Id. at 3 (citing
docket no. 72 at 26).) Plaintiff also claimsathDefendants’ failure to rebuke Plaintiff's
allegations of Defendants’ joint criminality in the Joint Case Management Order and Discovery
Plan and in Plaintiff's presidés February 20, 2015 affidavieaffirms the substance of their
answers to paragraphs 56 and 57d. @t 9-12.) Finally, Plaiiff argues that it would be
prejudiced if the Court allows Defendants to withdraw their judicial admissions because
Defendant Joseph Kilani’'s assertion of the Fifth Amendment privilege at his deposition
precludes any further investigation or development of evidence regarding his knowledge or
participation in the counterfeiting activitiedd.(at 7-8.)

In reply, Defendants assert that the Calrbuld not hold Defendd Joseph Kilani's
assertion of the Fifth Amendment privilegeaatst him when considering any prejudice to

Plaintiff. (Docket no. 103 at 3:) Defendants also address ttne-year period of time between
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the Answer and the instant Motion as “irreletyameasoning that therevas very little activity
during that time because the parties weratimga for a ruling on Defendants’ Motion for
Summary Judgment, and f2adant Fadi Kilani was unavail@bdue to his incarcerationld( at
3-4.) Defendants also replyath“judicial admissions are natlevant” because Defendants’
position has been consistahtoughout the litigation. 14. at 5-7.) In making this argument,
Defendants explain with regatd the May 27, 2015 ineurt statement, “Deihdant was simply
making a generality about the Defendants” because “it was much easier to simply lump the
Defendants together dag oral arguments.” Id. at 5.) Defendants alsrgue that they had no
affirmative duty, and they did not feel obligated,contest Plaintiff's allegations in the Joint
Case Management Order and Discovery RdanPlaintiff's presiént's February 20, 2015
affidavit. (d. at 6-7.)

“Judicial admissions eliminate the need for evidence on the subject matter of the
admission, as admitted facts are no longer at issberguson v. Neighborhood Hous. Servs. of
Cleveland, Ing. 780 F.2d 549, 550-51 (6th Cir. 1986) (citation and internal quotation marks
omitted). “[U]nder federal law, stipulations and admissions in the pleadings are generally
binding on the parteeand the Court.ld. at 551 (quotinddrown v. Tenn. Gas Pipeline C623
F.2d 450, 454 (6th Cir.1980)). “Because of thaimding consequences, judicial admissions
generally arise only from deliberate voluntarily ives that expressly concede ... an alleged
fact.... [Clonsiderations of fairness and the potiEgncouraging judicigadmissions require that
trial judges be given broad dretion to relieve parties fronthe consequences of judicial
admissions in appropriate case8facDonald v. Gen. Motors Coral10 F.3d 337, 340 (6th Cir.
1997) (quotingU.S. v. Belculfine527 F.2d 941, 944 (1st Cir. 1975)). “For example, the court

may relieve a party from its admission if it svéhe result of inadvertence or mistakdri re
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Kattouah 452 B.R. 604, 608 (E.D. Mich. 2011) (citibhgat'| Union Fire Ins. Co. of Pittsburgh,
Pa. v. Arioli, 941 F.Supp. 646, 655 (E.D. Mich. 1996)). r‘Anternal contrdiction within a

document strongly suggests inadvertenctd’ (citing Stephenson v. Salisbuyn re Corland

Corp), 967 F.2d 1069, 1074 (5th Cir.1992) aNdde v. Cavalry Portfolio Servép. 3:08—CV—-

479-S, 2010 WL 3395690, at *2 (W.D. Ky. Aug. 25, 2010)).

Here, Defendant Joseph Kilani, at his depaosittestified that Defendants’ responses to
paragraphs 56 and 57 of Plait's Complaint were “a mista&’ and informed Plaintiff of
Defendants’ intent to file thastant motion to clarify their sponses in accordance with their
position throughout the litigation. Indeed, as Defentsi@oint out, their rg@nses to paragraphs
56 and 57 are directly contradicted by sever@kptparagraphs in the Answer. Notably, in
paragraphs 31 and 47 of the Answer, Defendamtg dey counterfeiting actity. Paragraphs 31
and 47 of Plaintiff's Complaint allege:

31. In 2011, unbeknownst to Auburn, Defendants, in connection with
their Auburn/Chrysler business, obtaihand began selling counterfeit goods and
mismarking boxes, mixing them in withehegitimate Chrysleparts that Auburn
had sold to Defendants, diluting and tainting the Chrysler trademarks associated

with legitimate parts that Cyps had purchased from Auburn.

47. Defendants intentionally commiegl counterfeit and mislabeled parts
with the Auburn parts that gold to its customers.

(Docket no. 1 11 31, 47.) Paragraphs 31 anof Defendants’ Answer read as follows:

31. In response to paragraph 3Ptintiff's Complaint, Defendants deny
the same for the reasons that the same is untrue. Defendants object as this
guestion is overly broad and vague as gsloot relate to Dendant Fadi’'s plea
agreement or to the nature of the sales.

47. In response to paragraph 4 PtHintiff's Complaint, Defendants deny

the same for the reason that the sammisie. Defendants object as this question
is vague as it does not identify thetgas customers its referring to.
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((Docket no. 25 Y 31, 47.) These and sevether paragraphs in Defendants’ Answer
substantiate Defendants’ argument that their answo paragraphs 56 and 57 were inadvertent;
they also overshadow defense counsel’s May2@15 in-court statement as well as Defendants’
lack of response to the alldégms Plaintiff made in the dat Case Management Order and
Discovery Plan and Plaintiff's president’'siffeary 20, 2015 affidavit. Moreover, Defendants
filed the instant Motion before the discovery pédrclosed and months before trial, which would
have left Plaintiff with plenty of time to conduany additional discoveryPlaintiff's assertion
of prejudice in that Defendant Joseph Kilam&sertion of the Fifth Aendment privilege would
hinder any further discovery is m@what speculative at this junoce. Accordingly, the Court
finds that Defendants’ admissions in paragraphsnd 57 of their Answer are of the type that
should be allowed to be withdrawand the Court will grant Daféants’ Motion to For Leave to
File Amended Answer.

IT IS THEREFORE ORDERED that Plaintiff's Motion toCompel Discovery [75] is
GRANTED as follows:

a. To the extent that Defendants have ryatt produced all documents or items
responsive to Plaintiff’'s First DocumeRroduction Request within their custody,
possession, or control, Defendants will @g snder cover of the existing Stipulated
Protective Order [45] if nessary, without further objectip within twenty-one (21)
days of this Order; and

b. Upon production, Defendants aredered to file an affidat stating that they have
produced all responsive documents withieir custody, possession, or control in

accordance with this Order andthhe production is complete.
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IT IS FURTHER ORDERED that Defendants’ Motion foLeave to File Amended
Answer [90] isGRANTED. Defendants will file the Anmmeled Answer as proposed within

seven (7) days of this Opinion and Order.

NOTICE TO THE PARTIES

Pursuant to Federal Rule of Civil Procezlli2(a), the parties haweperiod of fourteen
days from the date of this Order within whichfile any written appeal to the District Judge as

may be permissible under 28 U.S.C. § 636(b)(1).

Dated: June 22, 2016 s/ Mona K. Majzoub
MONAK. MAJZOUB
UNITED STATESMAGISTRATE JUDGE

PROOF OF SERVICE

| hereby certify that a copy of this Opinion and Order was served upon counsel of record
on this date.

Dated: June 22, 2016 s/ Lisa C. Bartlett
Case Manager
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