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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CEDRIC DOBBS,

Petitioner,
CaséNo. 14-cv-11321
V.
HON.MARK A. GOLDSMITH
MARY BERGHUIS,

Respondent.
/

OPINION AND ORDER
DENYING THE PETITION FOR A WRIT OF HABEAS CORPUS, DECLINING TO
|ISSUE A CERTIFICATE OF APPEALABILITY, AND DENYING LEAVETO
PROCEED IN FORMA PAUPERIS ON APPEAL

This is a habeas case brought pursua8td.S.C. § 2254. Petitioner Cedric Dobbs was
convicted of three counts asdawith intent to murder, Mich. Comp. Laws 8§ 750.83; two counts of
felon in possession of a firearm, Mich. Corbpws § 750.224f; and two cownbf possession of a
firearm during the commission affelony, Mich. Comp. Laws 8§ 750.22; following a jury trial in
the Wayne County Circuit Court. He was sengsh) as a fourth habitual offender under Mich.
Comp. Laws § 769.12, to concurrent terms26fto-40 years’ imprisonment on the assault
convictions, concurrent terms of 3-t0-10 y@ammprisonment on the felon in possession
convictions, and concurrent terms of two years’ imprisonment on the féteaym convictions to
be served consecutively the other sentences in 2011.

In his pleadings, Petitioner raises claims concerning his right to present a defense, his right
to confront withesses and thifeetiveness of trial counsel, the denial of an adjournment motion,
the conduct of the prosecutor, and the scoringhefoffense variables of the state sentencing
guidelines. For the reasons set forth, the Courtedethe petition for a writ of habeas corpus.

The Court also declines to issaieertificate of appeability and denies leave to proceed in forma
1
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pauperis on appeal.
|. BACKGROUND

Petitionels convictions arise from twincidents in which hered shots at a man who was
involved in a relationspi with the mother ohis children. The Michign Court of Appeals
described the relevant facts, which aregomed correct on haés review, 28 U.S.§.2254(e)(1);

Wagner v. Smith, 581 F.3d 410, 413 (6th Cir. 2009).

Defendant was charged with agltings that took place on two
separate dates, September 16 and October 29, 2010. In the first
incident, defendant maneuvered ber in an attempt to block a
vehicle driven by Martez Grahanofn backing out of a driveway.
Defendant then uttered some hostile words before firing a weapon at
Graham'’s vehicle as Graham sveaking evasive action. Graham
was struck by gunfire ithe neck and chest acdashed into a tree.

An elderly man in the neighborhood, Juan Muckleroy, drove
Graham to the hospital after Grahhad stumbled out of his car and
knocked on Muckleroy’s door yelling for help. Graham, who
definitively identified defendant as the shooter, testified that
defendant was angry at Grahanat®e to a dispute concerning a
sexual relationship between Grahand the mother of defendant’s
children. The two men had pieusly engaged in arguments
before the shooting. With respect to the second incident slightly
over a month later, Graham was driving a vehicle accompanied by
his cousin, Jannissares King, whisiendant pulled alongside in his
own vehicle at a stop sign andga@ shooting at Graham and King
with an assault rifle. Graham was not injured, but King suffered a
bullet wound to his left shoulde Graham again identified
defendant as the shooter. Kingide identified defendant as the
shooter before trial; however, Kimgfused to testify at trial after
taking the stand and answering sgmneliminary questions, leading

to King being jailed for contempt of court. There was some police
testimony about King’s pretrial idéfications of defendant as the
shooter in the second incidenAs to both shootings, there was
police testimony regarding gunfire dagesto the vehicles driven by
Graham.

People v. Dobbs, Nos. 305097, 305098, 2012 WL 4215#38, (Mich. Ct.App. Sept. 20, 2012)

(per curiam).



Following his convictions and s&encing, Petitioner pursued appeal of right with the
Michigan Court of Appeal raising the same claim presemeacabeas review. The court denied
relief on his claims and affirmeklis convictions and sentence&d. at *1-*8. Petitioner then
filed an application for leave tppeal with the Michigan SuprenCourt, which was denied in a

standard order.__People vobbs, 828 N.W.2d 48 (Mich. 2013).

Petitioner thereafterléd his federal habeas petitiaajsing the following claims:
I.  “The trial court denied [him #] right to present a defense”;
ii.  “[The trial court erred] in allowing Mr. King hearsay statement
into evidence. Failing to object [was] ineffective assistance of

counsel”;

iii.  “[The trial court erred in] denying a motion to adjourn the trial in
order to secure the presenof a res gestae witness”;

Iv.  “The prosecution presented a wita@gho refused to testify in front
of the jury”; and,

v. “Offense variables were mis-scored.”
Pet. at 5, 7-8, 10-11 (cm/ecf pages).
Respondent has filed an answethe petition (Dkt. 8), conteling that it Bould be denied
because the claims lack merit.
[I. STANDARD OF REVIEW
Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA"), Pub. L. No. 104-132, 110a6t1214, imposes the following standard of
review for habeas cases:
An application for a writ of habea®rpus on behalf of a person in
custody pursuant to the judgment afState court shall not be

granted with respect to any clathat was adjudicated on the merits
in State court proceedings unlése adjudication of the claim —



(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination thfe facts in light of the
evidence presented in the State court proceeding.
A decision of a state court is “contrary tokally established federalw if the state court
arrives at a conclusion opposite to that reachétidgupreme Court on a qties of law, or if the
state court decides a case differently thha Supreme Court has an set of materially

indistinguishable facts._ Williams v. Taylor, 529 U.S. 362, 405-406 (2000). An “unreasonable

application” occurs when “a state-court decisiomweasonably applies the law of [the Supreme
Court] to the facts oh prisoner’'s case.”_1d. at 409. A fedehabeas court may not “issue the
writ simply because that court concludes inrigependent judgment thakethelevant state-court
decision applied clearly estaliiesd federal law erroneously imcorrectly.” 1d. at 411.

The Supreme Court has explained that a “fedsoaft’s collateral review of a state-court
decision must be consistent witie respect due state courts in taderal system.” _Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). Thus, the ABDiposes a highly deferential standard for
evaluating state-court rulings, and demands tlae-stourt decisions be given the benefit of the
doubt.” Renico v. Lett, 559 U.S. 766, 773 (201M.“state court’s determination that a claim

lacks merit precludes federal halserelief so long as fairminded jurists could disagree on the

correctness of the state court’s decision.” rritgton v. Richter, 131 S. Ct. 770, 786 (2011). The
Supreme Court has emphasized “that even agitase for relief does not mean the state court’s
contrary conclusion was unreasble” Id. Furthermore, pguant to section 2254(d), “a

habeas court must determine what argumentsemries supported or . . . could have supported,



the state court’'s decision; and then it must whlether it is possible fairminded jurists could
disagree that those arguments or theories aomastent with the holding in a prior decision” of
the Supreme Court.__Id. Habeas relief is aygpropriate unless each ground that supported the
state-court’s decision is examined and founddaainreasonable under the AEDPA. See Wetzel
v. Lambert, 132 S. Ct. 1195, 1199 (2012).

“If this standard is difficult to meet, thatl®cause it was meant to be.” Harrington, 131
S. Ct. at 786. Although 28 U.S.C. § 2254(daaended by the AEDPA, does not completely bar
federal courts from re-litigating claims that hgweviously been rejected in the state courts, it
preserves the authority for a federal court @anghabeas relief only “in cases where there is no
possibility fairminded jurists add disagree that the state ctairdecision cordicts with” the
Supreme Court’s precedents. Id. Indeed, se@®&#(d) “reflects the view that habeas corpus
is a guard against extreme malfunctions in the state criminal justice systems, not a substitute for
ordinary error correction tbugh appeal.” _Id. A “readiness tdrdiute error [to a state court] is
inconsistent with the presumption that stateirts know and follow # law.” Woodford v.
Viscotti, 537 U.S. 19, 24 (2002). Tldore, in order to obtain hahs relief in federal court, a
state prisoner is required to show that the statet’'s rejection of his eim “was so lacking in
justification that thez was an error well understood and comprehended in existing law beyond any
possibility for fairminded disagreement Harrington, 131 S. Ct. at 786-787.

A state court’s factual deternaitions are presumed correctfederal habeas review. See
28 U.S.C. § 2254(e)(1). A habeas petitioner nedpyit this presumptioof correctness only with

clear and convincing evidence. Id.; Warne Smith, 161 F.3d 358, 360-361 (6th Cir. 1998).

Moreover, habeas review is “limited to the record that was before the state court.” Cullen v.

Pinholster, 563 U.S. 170, 181 (2011).



[11. ANALYSIS
A. Right to Present a Defense Claim
Petitioner first asserts that he is entitlechédeas relief becauseettrial court erred and
violated his right to present a defense by refgi$o allow him to introduce evidence about other
people who had disputes with MeztGraham and may have wanted to harm him. Such evidence
consisted of:
a videotape that purportedly degidtGraham and lé¢r individuals
committing an assault on a third party, a statement made by Graham
at the preliminary examinationgh®l guess somebody hater trying
to get me locked up,” detailabout alleged disputes between
Graham and several other men that were denied by Graham during
his examination, personal protectiorders (PPOs) issued against
Graham involving a female, and argument between Graham and
some individual that led to Graham’s arrest relative to a stolen truck.
Dobbs, 2012 WL 4215238, at *1.

As an initial matter, the Court notes that allege court errors in the application of state

evidentiary law are generally nobgnizable as grounds for habeabef. Estelle v. McGuire,

502 U.S. 62, 67-68 (1991); Serra v. Mich. Reyf Corr., 4 F.3d 1348, 1354 (6th Cir. 1993).

“Trial court errors in state procedure and/ordewtiary law do not rise to the level of federal
constitutional claims warranting relief in aldeas action, unless the errors render the proceeding
so fundamentally unfair as to deprive thetitmmer of due process under the Fourteenth

Amendment.” McAdoo v. Elo, 365 F.3d 487, 494 (6th C2004) (quoting Estelle, 502 U.S. at

69-70);_see als@/ynne v. Renico, 606 F.3d 867, 871 (6th Cir. 2010). Accordingly, to the extent

that Petitioner asserts that thialtcourts erred under Michigan lahe fails to state a claim upon
which habeas relief may be granted. State caunetshe final arbiters aftate law and the federal

courts will not interene in such matters. Lewis vffées, 497 U.S. 764, 780 (1990); see also




Bradshaw v. Richey, 546 U.S. 74, 76 (200SGanford v. Yukins, 288 F.3d 855, 860 (6th Cir.

2002).
Petitioner, however, also asserts that he deased the right to present a defense. The
right of an accused to presendefense has long been recognaeth fundamental element of due

process.” _Washington v. Tex&88 U.S. 14, 19 (1967); see aldolmes v. South Carolina, 547

U.S. 319, 329-331 (2006) (state rule excludingdence of third-party guilt based solely on
strength of prosecution’s case violated deferidanght to present a defense); Chambers v.
Mississippi, 410 U.S. 284, 302 (197@&Xxclusion of hearsay statenteritical to defense which
“bore persuasive assurancesrastworthiness,” coupled withfigsal to permit cross-examination
of the declarant, violated defendant’s rightdoe process). A defenuls right to present
evidence is not unlimited, however, and may bbject to “reasonable s&ictions.” _United

States v. Scheffer, 523 U.S. 3038302998). A defendant “does noave an unfettered right to

offer evidence that is a@ompetent, privileged, or otherwigeadmissable under standard rules of

evidence.” _Montana v. Egelhof§18 U.S. 37, 42 (1996); see alsmimes, 547 U.S. at 326

(recognizing that “well-established rules of evidence permit trial judges to exclude evidence if its
probative value is outweighed by certain otherdexsuch as unfair prejudice, confusion of the
issues, or potential to mislead the jury”).

State rules excluding evidence from crimin&ls “do not abridge aaccused’s right to
present a defense so long as they are not ‘angiwa ‘disproportionate to the purposes they are
designed to serve.” _Scheffeg23 U.S. at 308. “A defendasitinterest in presenting. ..
evidence may thus bow to accommodate other legitimate interest in the criminal trial process.”
Id. When deciding if the exclusion of evideno®airs a defendant’s rightthe question is not
whether the excluded evidence would have caudkedury to reach a different result. The

7



guestion is whether the defendant was affor@decheaningful opportunity to present a complete

defense.” _Crane v. Kentucky, 476 U.S. 683, @HB6); see also Chambers, 410 U.S. at 302.

Citing Holmes and Chambers, as well as state law, the Michigan Court of Appeals ruled

that the trial court did not err in excluding tential evidence of third-party guilt, because
Petitioner failed to allege or ebtesh that any third party who da motive to shoot Graham could

be linked to the crimes or the crime scenelhe court found that Bgoner’s evidence of
potential third-party guilt was spulative and remote, lacked a sti#fnt connection to the crimes,

and did not raise a reasonable doubt as to Petitioner's guilt, given Graham’s emphatic and
unequivocal identification of Ri@oner as the perpetrator bbth shootings._Dobbs, 2012 WL
4215238, at *3.

The state court’'s decision is neither contrary to Supreme Court precedent nor an
unreasonable application of fedetaw or the facts. Firstthe exclusion of the proposed
testimony was reasonable and witthie trial court’s discretion undstate evidentiary rules. See
Mich. R. Evid. 401, 402, 404(a), 608 (discussingvatey and character ielence). Moreover,
Petitioner was able to challenge the testimonyaadibility of Grahamand the other prosecution
witnesses through cross-examination.

Second, the exclusion of the proposed testinthdyot violate Petitioner’s constitutional
rights. While evidence that tends to prove &spe other than the defendant committed a crime is
relevant, there must be some connection betwether alleged perpetrator and the crime, not

mere speculation by the accused. See DiBenedeittall, 272 F.3d 1, 8 (1st Cir. 2001); see also

Berry v. Palmer, 518 F. App’x 336, 342 (6th Cir. 20()nying relief on similar claim). In this
case, the proposed testiny of third-party guilt was speculad, because there was no evidence

that the third parties who had prior disputes withwlttim had threatened to shoot him, were near

8



the crimes scenes, or were linked to theasimgs in some way. Moreover, mistaken
identification was not an issue, because Grakaew Petitioner and positively identified him as
the perpetrator of both shooting$etitioner fails to show that leas denied the right to present a
defense or that the trial court's evidentiary ruling rendered his furadamentally unfair.
Therefore, habeas relief is not warranted on this claim.

B. Right to Confront Witnesses/I neffective Assistance of Counsel Claim

Petitioner also asserts that he is entitled tweha relief because the trial court violated his
confrontation rights by admitting hearsay t@siny from police regarding King’s pretrial
identifications of Petitioner as the perpetratothed second shooting, and that trial counsel was
ineffective for failing to object to that testimony.

The Confrontation Clause of the Sixth Andement guarantees a criminal defendant the

right to confront the witnesses against hi@avis v. Alaska, 415 U.S. 308, 315 (1973). The

Sixth Amendment protections are not so brdamlyever, as to exclude the admission of certain
hearsay statements against a criminal defendaspite his or her inability to confront the

declarant at trial. _Maryland v. Craigl97 U.S. 836, 847-848 (1990). In Crawford v.

Washington, 541 U.S. 36, 54 (2004), the SupremetCmld that the testimonial statement of a
witness who does not appear at trial is inadmissilriess the witness is unavailable to testify and
the defendant has had a prior opportunity to cexssnine the witness. Testimonial statements
include grand jury testimony, preliminary heartegtimony, and prior trial testimony, as well as
statements made during police interrogations. atd4. Testimonial statements do not include
remarks made to family members or acquaicgan business records, or statements made in

furtherance of a conspiracyld. at 51-52, 56; United States v. Martinez, 430 F.3d 317, 328-329

(6th Cir. 2005);_see also United StatesStover, 474 F.3d 904, 912-913 (6th Cir. 2007). The
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Confrontation Clause is not implicated, and, fmeed not be considered, when non-testimonial

hearsay is at issue. Davis v. Washomgt547 U.S. 813, 823-826 (2006); Desai v. Booker, 538

F.3d 424, 425-426 (6th Cir. 2008); see aWborton v. Bockting, 549 U.S. 406, 420 (2007)

(noting that the Confrontation Clause “has noli@ggion to such statements and therefore permits
their admission even if thegdk indicia of reliability”).

To prevail on an ineffective assistance of calietaim, a habeas petiner must show that
counsel’'s performance was deficient and thatdégcient performance prejudiced the defense.

Strickland v. Washington, 466 8. 668, 687 (1984). With respect to the performance prong, a

petitioner must identify acts that were “odisithe wide range of professionally competent
assistance” in order to prove deficient perfoncea _Id. at 690. The reviewing court’s scrutiny
of counsel's performance is highdeferential. _Id. at 689.To satisfy the prejudice prong, a
petitioner must show that “there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would hagerbdifferent.” _Id. at 694. The Supreme Court
has confirmed that a federal court's considerabf an ineffective assistance of counsel claim
arising from state criminal proceedings is guiteited on habeas review due to the deference
accorded trial attorneys and stafgpellate courts reviewing thgyerformance. “The standards
created by Stricklandnal § 2254(d) are both ‘highly defeter,” and when the two apply in
tandem, review is ‘doubly’ so.”_Harringtob62 U.S. at 105. “When 8§ 2254(d) applies, the
guestion is not whether counsel’s actions weasaaable. The question is whether there is any
reasonable argument that counsel satiSigatkland’s deferential standard.”__Id.

In this case, the Michigan Court of Appedbnied relief on the confrontation portion of
this claim, finding that anyanfrontation error under Crawfordas harmless given that King’'s
identification relative tahe second shooing had no bearinghanfirst shooting, and that Graham
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positively identified Petitioner as the perpetraibthe second shooting. The court also denied
relief on the ineffective assistanakcounsel portion of this claiffinding that Petitioner could not
establish the requisite prejedi Dobbs, 2012 WL 4215238, at *4.

The state court's decision is neither contrary to Supreme Court precedent nor an
unreasonable application of fedelal or the facts. Even assuming that the disputed testimony
violated Petitioner’s confrontation rights, he is not entitled to relief. For purposes of federal
habeas review, a constitutional error that implicates trial procedures is considered harmless if it did
not have a “substantial and injurious effect oruafice in determining the jury’s verdict.” _Brecht

v. Abrahamson, 507 U.S. 619, 637 (1993); see ltgov. Pliler, 551 U.S. 112, 117-118 (2007)

(confirming that the_Brecht standard applies “wrtually all” habeas cases); Ruelas v.

Wolfenbarger, 580 F.3d 403, 411 (G%r. 2009) (ruling that Brechs “always the test” in the
Sixth Circuit). Confrontation errs, like other trial errors, are subject to harmless error analysis.

Delaware v. VanArsdaly75 U.S. 673, 684 (1986).

In this case, any error in admitting the police testimony regarding King's pretrial
identification of Petitioner as ¢hperpetrator of the second shooting was harmless because it was
irrelevant to the first shooting and because Gratimtified Petitioner athe perpetrator of both
the first and the second shootings. Additionallyegithat any confronti@an error was harmless,
Petitioner cannot establithat he was prejudiced by counsdégure to object to the testimony.
Therefore, habeas relief is not warranted on this claim.

C. Denial of Adjournment Claim

Petitioner next asserts that he is entitled to habeas relief because the trial court erred in
denying his request for an adjournment to secure a witness, Juan Muckleroy, who had driven
Graham to the hospital after thiest shooting, but was (un-relatgdlihospitalized at the time of

11



trial. According to Petitioner, Muckleroy ltb the police that he knew Graham from the
neighborhood and such testimony would haveeaaghed Graham’s testimony that he did not
know Muckleroy before the incident. Petitionkrrther asserts that, ithe absence of an
adjournment, the trial court shouldveagiven a missing witness instruction.

As discussed, the Confrontation Clausethed Sixth Amendment guarantees a criminal
defendant the right to ofront the witnesses against hiMiThe main and essential purpose of
confrontation is to secure for the opponerd tpportunity of cross-examination.” Davis, 415
U.S. at 315. For this reason, the prosecutionanmainal trial must make a good-faith effort to
produce relevant witnesses at tridBarber v. Page, 390 U.S. 719, 724-725 (1968). The standard
for evaluating whether the prosecution has made a good-faith effoddace a witness is one of

reasonableness. Ohio v. Roker48 U.S. 56, 74 (1990). Thailure to produce a relevant

witness only serves as a basis for habeas corpus relief if, under federal constitutional law, the

petitioner is denied a fundamentally famatr See Moreno v. Withrow, 61 F.3d 904, 1995 WL

428407, *1-2 (6th Cir. 1995) (per curiam) (table)l(fee to call res gestae witness did not render
trial fundamentally unfair and did nobnstitute prosecutorial misconduct).
Additionally, while the right ofin accused to present a detehas long been recognized as

a fundamental element of due process, Wasbimgt State, 388 U.S. 149 (1967), “a defendant’s

right to present evidence is not unlimited, but eatls subject to reasopla restrictions,” United

States v. Scheffer, 523 U.S. 303, 308 (1998). Ind¢alddefendant’s interest in presenting . . .

evidence may thus bow to accommodate other legitinmiérests in the criminal trial process.”
Id. A trial court has broad discretion in detining whether to grant or deny a motion for a

continuance or adjournment in a criminale&easUngar v. Sarafite, 376 U.S. 575, 589 (1964); see

also Morris v. Slappy, 461 U.S. 1, 11 (1983) (recogujzhat trial courts heae “broad discretion”

12



in matters related to continuances). When ahalpetitioner challenges the grant or denial of
such a request, not only musetb have been an abuse of thsion, the trial court’s decision
“must have been so arbitrary and fundamentallaiunhat it violates constitutional principles of

due process.”_Bennett v. Scroggy, 793 F.2d 772, 774-775 (6th Cir. 1986).

The Michigan Court of Appeals denied relaf this claim, findinghat (i) Muckleroy’s
testimony was not sufficiently material because did not witness the shooting and merely
transported Graham to the hospitd) Petitioner's impeachmergrgument was weak because it
was possible that Graham did not know Mecky and Muckleroy knew Graham from the
neighborhood, and (iii) Petitioner waot prejudiced by the trial cdigrdenial of his adjournment
motion because he was able to impeach Grah@stsnony with police ®imony that Muckleroy
identified the man whom he drove to the hos@igaiTaz,” Petitioner’'s nkname. The court also
ruled that a missing witness instruction was nquneed because Muckleroyfailure to appear at
trial was due to his hospitalzan and not due to the prosecuti® failure to produce him.
Dobbs, 2012 WL 4215238, at *4-*5.

The state court’s decision is neither contrary to Supreme Court precedent nor an
unreasonable application of fedelalv or the facts. The trial court did not violate Petitioner’s
constitutional rights nor abuse its dideva by denying Petitioner's adjournment motion.
Muckleroy was unavailable at trial due to hisrolospitalization and was not an essential withess
for the defense. Muckleroy did not witness the shooting and merely drove Graham to the
hospital. Any prior relationship between Mimioy and Graham wagot relevant to the
shooting. The impeachment value of Mucklerigstimony was also low given that he could
have been familiar with Graham from the neighborhood without Graham knowing him.
Furthermore, and significantly, Petitioner was dblenpeach Graham’sggmony that he did not
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know Muckleroy with polkte testimony that Muckleroy identiieche man whom he drove to the
hospital as “Taz.” _Dobbs, 2012 WL 4215236, at *&iven such circumstances, the failure to
produce Muckleroy did not rendertRiener’s trial fundamentally uiafir nor deny him the right to
present a defense.

Petitioner is also not entitledd habeas relief on his claimaththe trial court erred by not
giving a missing witness instructionln order for habeas relief twe warranted on the basis of
incorrect jury instructions, a pather must show more than ttiage instructions are undesirable,

erroneous, or universally condemned. Rather, takannd®le, they must be so infirm that they

rendered the entire trial fundamentally unfaistelle, 502 U.S. at 72; Henderson v. Kibbe, 431
U.S. 145, 154 (1977). A jury instruction is notle judged in artificialsolation, but must be

considered in the context of the instructiassa whole and the triabcord. Jones v. United

States, 527 U.S. 373, 391 (1999); Grant v. Ri\@28 F. Supp. 769, 784 (E.D. Mich. 1996). The

failure to give an instruain that is supported by the evidendoes not automatically justify
habeas relief — the failure tostmuct must have rendered theltfimdamentally unfair. _Cupp v.

Naughten, 414 U.S. 141, 147 (1973); Danielkafler, 501 F.3d 735, 741 (6th Cir. 2007). “An

omission, or an incomplete instruction, is lesslfike be prejudicial thn a misstatement of the
law.” Henderson, 431 U.S. at 155. State law insiwnal errors rarely forrnthe basis for federal

habeas relief. Estelle, 502 U.S. at 71-72.

As an initial matter, the Court notes thheére is no clearly-established Supreme Court
precedent obligating a trial court to provide a nmgsvitness instruction as a matter of federal due

process when a potential withess is unavailabidérial. See Stadler. Curtin, 682 F. Supp. 2d

807, 821-822 (E.D. Mich. 2010); see als@am®lv. Hoffner, No. 2:12-CV-13237, 2014 WL

806393, at *10 (E.D. Mich. Feb. 28, 2014) (citing Stadled denying habeas relief on similar
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claim). Moreover, the failure to give a misgi witness instruction dinot render the trial
fundamentally unfair given the structions as a whole, the minimal relevancy of Muckleroy’s
testimony given that he did nottwess the shooting, and the sigecefint evidence of Petitioner’s
guilt presented at trial. A missing witness instruction was also not required given that Muckleroy
was unavailable due to circumstances beyond thequtisn’s control. Therefore, habeas relief
is not warranted on this claim.

D. Prosecutorial Misconduct Claim

Petitioner next asserts that hesititled to habeas relief because the prosecutor engaged in
misconduct by calling a witness, King, who refused stifiein front of the jury. He asserts that
King's refusal to testify left the jy with the impression that Pettier threatened King in order to
discourage his testimony.

The U.S. Supreme Court has stated thatgaaters must “refrain from improper methods

calculated to produce a wrongftdnviction.” Berger v. Unite&tates, 295 U.S. 78, 88 (1935).

To prevail on a claim of prosecutorial miscondinctwever, a habeas petitioner must demonstrate
that the prosecutor’'s remarks “so infected thal twith unfairness as to make the resulting

conviction a denial of due process.” ofinelly v. DeChristoforo, 416 U.S. 637, 643 (1974);

Darden v. Wainwright, 477 U.S. 16831 (1986) (citing Donnelly); see alBarker v. Matthews,

132 S. Ct. 2148, 2153 (2012) (confirming that Donnelly/Darden is the proper standard).

The Michigan Court of Appeals denied relieftbis claim finding that, while it is improper
for a prosecutor to knowingly da witness who intends to invoke his or her Fifth Amendment
rights, there was nothing in thecord to suggest that either thesecutor or the trial court knew
beforehand that King would refuse to testify &ltr The court also found Petitioner’s assertion
that the jury was left with the impression thatleatened King to be purely speculative. Dobbs,
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2012 WL 4215238, at *5-*6.

The state court's decision is neither contrary to Supreme Court precedent nor an
unreasonable application of fedelalv or the facts. There is ravidence in the record that the
prosecution had any knowledge théihg would refuse to testifyully at trial. King did not
invoke his Fifth Amendment rights and was, attf held in contempt of court based upon his
refusal to continue to answer the prosecutor'sstioes. Petitioner fails to establish that the
prosecutor acted improperly orathhe was otherwise deniedumflamentally fair trial by King’'s
refusal to testify. Therefore, habeas relief is not warranted on this claim.

E. Sentencing Claim

Lastly, Petitioner asserts that iseentitled to habeas relibEcause the trial court erred in
scoring Offense Variables 4, 6, and 13 of the@ian sentencing guidelines. A sentence
imposed within the statutory limits is genlgranot subject to federal habeas reviewownsend

v. Burke, 334 U.S. 736, 741 (1948); Cook v. Stegall, 56 F. Supp. 2d 788, 797 (E.D. Mich. 1999).

Claims that arise out of a trial court’s sertiely decision are not cognizable upon habeas review,
unless the petitioner can show that the semteexceeded the statutory limits or is wholly

unauthorized by law.__Lucey v. Lavigne, 185 F. Supp. 2d 741, 745 (E.D. Mich. 2001).

The Michigan Court of Appeals denied eflion this claim, finding that the offense
variables were properly scoredddor that even with a change scoring one or two of those
variables, his minimum sentencing range wlaubt change.__Dobbs, 2012 WL 4215238, at *6-*7.

The state court’s decision is neither contrary to Supreme Court precedent nor an
unreasonable application of federal/lar the facts. Petitioner’s ctaithat the trial court erred in
scoring Offense Variables 4, 6, and 13 of treessentencing guidelines is not cognizable on

habeas review because it is a state-law claim. Hea@ard v. White, 76 F. App’x 52, 53 (6th Cir.
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2003) (“A state court’s alleged mmterpretation of state sentenciggidelines . . . is a matter of

state concern only.”); Cheatham v. Hos&®,F.3d 211, 1993 WL 478854, *2 (6th Cir. 1993)

(table) (departure from state-sentencing guidelines is elstatissue not cognizable on federal

habeas review); McPhail Renico, 412 F. Supp. 2d 647, 656HEMich. 2006);_Robinson v.

Stegall, 157 F. Supp. 2d 802, 8@ D. Mich. 2001). Any alleged error in scoring the offense
variables and determining thensencing guideline range does natify federal habeas relief.
Moreover, to the extent that Petitioner contéisésstate court’s interpretation of state law
regarding the scoring of the offensariables and the application of that law, he is not entitled to
relief. It is well-settled thata state court’s interpretation efate law, including one announced
on direct appeal of the chatiged conviction, binds a federalurb sitting on habeas review.”

Bradshaw, 546 U.S. at 76; see diaallaney v. Wilbur, 421 U.S. 68491 (1975) (state courts are

the final arbiters of state law); Sanford, 288 F.3868t. State courts are the final arbiters of state

law and the federal courts will not intervene in such matters. Lewis, 497 U.S. at 780; Oviedo v.

Jago, 809 F.2d 326, 328 (6th Cir. 1987). Habeas mtie$ not lie for perceived errors of state
law. Estelle, 502 U.S. at 67-68. Petitioner thusf state a claim upon which relief may be
granted as to this issue. Therefore,dasbrelief is not warranted on this claim.

F. Certificate of Appealability and Leaveto Proceed In Forma Pauperison Appeal

Before Petitioner may appeahis Court's dispositivedecision, a agificate of
must issue. _Se@8 U.S.C. § 2253(c)(1)(A); Fed. RApp. P. 22(b). A certificate of
may issue “only if the applicant has made a substantial showing of the denial of a constitutional
right.” 28 U.S.C. 8 2253(c)(2). When a court rejects a habeas claim on the merits, the
substantial showing threshold is met if the t@tier demonstrates the¢gasonable jurists would
find the district court's assessment of the ¢iusonal claim debatable or wrong. See Slack v.
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McDaniel, 529 U.S. 473, 484 (2000) A petitioner satises this standard byemonstrating that
jurists could conclude the issues presented are adequate to deserve encouragement to

further.” Miller-El, 537 U.S. at 327. In applying thatastlard, a district court may not

full merits review, but must limits examination to ghreshold inquiry into the underlying merit
the petitioner’s claims. _1d. at 336-337. “The ddtcourt must issue ateny a certificate of
appealability when it enters a final order agheeto the applicant.” Rules Governing 8§ 2254

Cases, Rule 11(a), 28 U.S.C. foll. § 2254; @ast United States, 310 F.3d 900, 901 (6th Cir.

2002).

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the denial of a constitutional right, and concludes that reasonable jurists
would not debate the Court’s conclusion thia petition should be denied. Accordingly, a
certificate of appealability is not warranted in this case.

The Court also denies Petitioner leave ppeal_in forma pauperis, because any appeal

would be frivolous. _See, e.q., Dell v. Strati®4 F. Supp. 2d 629, 659 (E.D. Mich. 2002); Fed. R.
App. P. 24(a).
V. CONCLUSION
For the reasons stated, theutt concludes that Petitiorieclaims lack merit and that he is
not entitled to federal habeas relief. Accordynghe Court denies and dismisses with prejudice
the petition for a writ of habea®rpus, declines to issue a cecate of appealability, and denies

leave to proceed in forma pauperis on appeal.

SO ORDERED.
Dated: August 2, 2016 s/Mark A. Goldsmith
Detroit, Michigan MARK A. GOLDSMITH

UnitedStateDistrict Judge
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CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing documeas served upon counsel of record and any
unrepresented parties via the Court's ECF Systeheiorespective email or First Class U.S. mail
addresses disclosed on the Notic&lafictronic Filing on August 2, 2016.

s/KarriSandusky
Case Manager
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