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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

MICHAEL KHEIBARI,

Plaintiff,
V. CaseNo. 14-11496
Honorabld.indaV. Parker
RITE AID CORPORATION,

Defendant.
/

OPINION AND ORDER GRANTING DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

On April 14, 2014, Plaintiff Michael Kheibariwithout the assistance of
counsel, initiated this lawsuit againstfBredant, Rite Aid Cporation, alleging
employment discrimination in violation @itle VII of the Civil Rights Act of 1964
(“Title VII"), 42 U.S.C. § 2000e, the AgDiscrimination and Employment Act
(“ADEA"), 29 U.S.C. § 623, and the Miad@an Elliot-Larsen Civil Rights Act
(“ELCRA"), MIcH. Comp. LAWS § 37.2202. Plaintiff has since retained counsel to
represent him in this matte(ECF No. 10.) Given #t Mr. Kheibari passed during

the pendency of this litigation, the Court granted Plaintiff's request to substitute

! The case initially was assigned to thenorable Lawrence P. Zatkoff, nowakased. On February 22, 2015, after
his passing, the matter was reassigned to the undersigned pursuant to Administrate Ord€d%5-A0
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Rosita Amini, Mr. Kheibari's daughtend Personal Representative of his estate,
as the proper-plaintitfon September 26, 2017.

Presently before the Court is Deflant’'s motion for summary judgment,
filed pursuant to Federal Ruof Civil Procedure 56 oRebruary 28, 2017. (ECF
No. 66.) Plaintiff filed a response toetimotion on March 242017, and Defendant
filed a reply brief on April 6, 2017. & Nos. 68 & 70.) For the reasons that
follow, the Court is granting Defendantisotion for partial summary judgment.

l. Summary Judgment Standard

Summary judgment pursuant to Fed&tale of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.'Fed. R. Civ. P.
56(a). The central inquiry is “wheththe evidence presents a sufficient
disagreement to require submission to a pryhether it is so one-sided that one
party must prevail as a matter of lawAhderson v. Liberty Lobby, In&77 U.S.
242, 251-52 (1986). After adequate tifoe discovery and upon motion, Rule 56
mandates summary judgment against a pany fails to establish the existence of
an element essential to that party’secaad on which that party bears the burden

of proof at trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

2 Although Rosita Amini is now the proper-plaintiff inistcase, “Plaintiff” will refer to the decedent, Michael
Kheibari.
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The movant has the initial burdenstfowing “the absence of a genuine
issue of material fact.ld. at 323. Once the mowbmeets this burden, the
“nonmoving party must come forward wisipecific facts showing that there is a
genuine issue for trial.Matsushita Electric Indus. Ce. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To
demonstrate a genuine issue, the nonmoving party must present sufficient evidence
upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is
insufficient. See Liberty Lobhyt77 U.S. at 252.

“A party asserting that a fact canr® or is genuinely disputed” must
designate specifically the materialstive record supporting the assertion,
“including depositions, documes) electronically stored information, affidavits or
declarations, stipulations, admissions, irdgatory answers, or other materials.”
Fed. R. Civ. P. 56(c)(1). The court mastept as true the non-movant’s evidence
and draw “all justifiable infemeces” in the non-movant’s favdsee Liberty Lobhy
477 U.S. at 255.

II.  Factual and Procedural Background

Born in Iran on July 16, 1949, Plaifitbecame an American citizen in 2003.
(ECF No. 57 at Pg ID 938.) In his Rismended Complaint, Plaintiff indicated
that he began working at Rite Aid in Aug@®07 as an assistant/floating manager.

(Id.) From 2007-2011, Plaintiff interacted whis direct supervisors, general store



managers, without incidentld() Around November 2011, Daniel Snyder
(“Snyder”) was assigned tod?htiff's district as the new District Manager,
Plaintiff's second-level supervisorld( at Pg ID 939.)

According to Plaintiff, during &elephone conversat with Snyder on
March 19, 2012, Snyder complained abBlaintiff's accent and language, as well
as age. Snyder asked Plaintifflichael what's your Nationality?” Ifl. at Pg ID
939-40.) Upon telling Snyder his nationality, Plaintiff stated that Snyder
remarked: “I don’t know who hired yobut | am not comfortable with your
language and accent which is comfram your country of origin.”Id. at 940.)
Plaintiff, in an attempt to overlook Snyteremarks, redirected the conversation
to the possibility of a promotion. Snydesponded: “Michael let’'s get real. | was
dealing with you for a couple of monthad | have serious concern about your
accent, language and listenibpgcause of your backgrounddacountry of origin.”
(Id. at Pg ID 940-41.) Snyder then saichtéo have some doubt about your ability
to do hard work at your age . . . ddn’t care about opinions of your former DMs,
in my opinion you are not eligible for any future promotionid. @t Pg ID 941.)
Snyder continued, “I am also thinking, it's time to relieve you from your duty to
enjoy the rest of your life and creating space for a new young generatidn.” (
Plaintiff indicated those statements caulsed to fear his job security and led him

to his first suicidal thoughts.ld)



At some point after Plaintiff’'s conveason with Snyder, Plaintiff contacted
Rite Aid Benefits Center to inquire abdus life insurance in the event of his
suicide. [d. at Pg ID 942.) Upon being alertetiPlaintiff's cdl, Janice Farrell
(“Farrell”), Rite Aid’s Associate Relains Manager, metith Plaintiff and
allowed Plaintiff a bief medical leave.

Plaintiff complained Snyder mademarks about Plaintiff's accent and
language during weekly conference callsenfmade store visits and would shake
the hands of every employee except hid. gt Pg ID 943.) On June 6, 2012,
Plaintiff met with Rite Aid Michigin Regional Manager, David Rickett
(“Rickett”), and shared his conceraBout Snyder’s discriminatory treatment
towards him. Id. at Pg ID 943-44.)

On November 7, 2012, believing hesnaterviewing for a store manager
position, Plaintiff met with Snyder anshstead, was reprimanded for failing to
complete a Suspicious Activity Report (“8A when an elderly African American
couple purchased prepaid cards in large cash amoudtsat Pg ID 946-47.)
According to Plaintiff, Snyder asked, “Ay®u here to apply for th position? . . .
You are too old for this,” and “You canndd this on my watch. . . . because |
don't like your languageral | have a problem with your accent and you are too old
for this. It's time to go home.”Iq. at Pg ID 947.) Plaintiff indicated that

following the November 7, 2012 meeginSnyder became more hostiléd.Y



On November 14, 2012, Plaintiff exthed Rite Aid’supper management
with the subject line “Urgent help” agplaining of Snyder’s discriminatory
behavior and stating “I don’t feel safe.ld(at Pg ID 947-48.) On November 19,
2012, Rite Aid informed Plaintiff: “it wilktake a long time, nonmediate action.”
(Id. at Pg ID 948.) After closing the store for the night on November 23, 2012,
Plaintiff attempted suicide on Rite Aid’s propertyd.(d. at Pg ID 949.) Plaintiff
left a suicide note describing Snyder’s disgnatory treatment as the reason for
his suicide. Id.)

Plaintiff was placed on medicadve on November 24, 2012, which was
extended on several occasions at Pifistiequest and ultimately extended until
June 1, 2013.1d. at Pg ID 950see alsd&=CF No. 66 at Pg ID 1070.) On May 17,
2013, upon being notified of Plaintiff's inteons to return to work, Rite Aid sent
Plaintiff a letter requesting fitness for duty certificatidirmsn Plaintiff's healthcare
providers. (ECF No. 66-13 at Pg ID 1222.) One of the questiotisded in the
certification raised a concern for Dr. ikaan Zakaria, Plaintiff's primary and
treating physician. Dr. Zaria consulted Plaintiff about the completion of the
form and was instructed not tomplete the form. (ECF N&7 at Pg ID 951; ECF

No. 66 at Pg ID 1071; ECF No. 68 at Py1379.) Instead, on May 22, 2013, Dr.

% The question was as follows: “Are you able to asearavith reasonable certainty, that in your professional

opinion Mr. Kheibari no longer believes that Rite Aid and/or any of his colleaguapenvisors are responsible for

his suicide attempt? If your answer is “yes,” provide specific information on which you are basing your professional
opinion.” (ECF No. 66-13 at Pg ID 1228.)
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Zakaria faxed Rite Aid a covsheet indicating Plaintiff asked that he not complete
the form because he had been apprdeetifetime disallity benefits. (d. at Pg
ID 1010-17; ECF No. 66-15 at Pg ID 1235.)

Plaintiff attempted suicide for tteecond time on May 23, 2013. (ECF No.
66 at Pg ID 1071.) On June 22, 2013, Rifinontacted Rite Aid to request sick
leave for an additional tae months because of hexsnd suicide attemptld( at
Pg ID 1071; ECF No. 66-16 at Pg ID12B7 According to Abbe Barnett
(“Barnett”), Leave of Absenc&eam Leader for Rite Aishe consulted with Rite
Aid’s legal departmentrad concluded they could haccommodate Plaintiff's
request for an additional three month necadlieave. (ECF No. 66 at Pg ID 1071;
ECF No. 66-17 at Pg ID 1241.) FurthermoPlaintiff’'s request was not supported
by any medical opinion. (ECNo. 66 at Pg ID 1071.)

Plaintiff was formally terminated orude 26, 2013. (ECF No. 57 at Pg ID
951.)
[ll.  Applicable Law and Analysis

Defendant alleges that no genuine isstumaterial facts as to Counts lll, 1V,
VI, VIII, IX, X * and XI. Defendant argues thitst motion for partial summary
judgment should be granted becauseP(@)ntiff was unqualified to perform the

functions of the job at the time of hermination; (2) Plaintiff cannot show any

* Although Defendant references Count X, there is no discussion as to Count X in DefendantBubtiefrmore,
Defendant explicitly states in its conclusion that Countriaias before the Court. (ECF No. 66 at Pg ID 1087.)
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other Rite Aid employee mo maintained their positionith Rite Aid following a
seven month leave of absence; (3) Rifiis termination was for a legitimate,
nondiscriminatory reason; (4) Plainttfmained a Rite Aid employee following
his November 23, 2012 medical leave; (RiRtff failed to exhaust administrative
remedies for his retaliatory dischargeharassment claim und&itle VIl and the
ADEA; and (6) Plaintiff retmatory constructive dischaegclaim was not filed with
the Equal Employment Opportunity Conssion (“EEOC”) within the 300-day
limitations period.

Plaintiff withdrew Counts IX and Xlretaliation counts under Title VII and
the ADEA. (ECF No. 68 at Pg ID 1368.)

A. Discrimination Claims Under Title VII, ELCRA, and the ADEA

Plaintiff brings discrimination clans under Title VII, ELCRA, and the
ADEA. “Title VIl of the Civil Rights Actof 1964, 78 Stat. 253, as amended, 42 U.
S. C. § 2000et seq. prohibits employers from discriminating on the basis of race,
color, religion, sex, or national origiar retaliating against their employees for
opposing or seeking relief from such discriminatioffeen v. Brenngmnl36 S.
Ct. 1769, 1773-74 (2016). The ADE29 U.S.C. § 623(a), in part, makes it
unlawful for an employer to discharge amployee based on the employee’s age.
Marsh v. Associated Estates Realty Co§21 F. App’x 460, 465 (6th Cir. 2013).

Under ELCRA, “[a]n employer shall not do any of the following: (a).



discharge, or otherwise draminate against an individual with respectto . . .
national origin, age . . . .” MH. Comp. LAws 837.2202(1)(a).

Discrimination claims under Title Vithe ADEA, and ELCRA are analyzed
under the same evidentiary framewofkeleon v. Kalamazoo Country Rd.
Comm’n 739 F. 3d 914, 918 (6th Cir. 2014ge also Marshb21 F. App’x at 465;
Goldfaden v. Wyeth Lah182 F. App’x 44, 47 n.3 (6th Cir. 2012).

The Court now turns to Plaintif’discrimination claims based on
constructive and actual discharge.

a. Constructive Discharge

Because Plaintiff cannot show he atiueesigned, he cannot prove he was
constructively discharged $ad on his national origin amdje in violation of Title
VII, ELCRA, and the ADEA.For constructive discharge, Plaintiff must show “(1)
‘the employer . . . deliberately create[d] intolerable working conditions, as
perceived by a reasonable person,’ (2)dimployer did so ‘with the intention of
forcing the employee to quit,” and (8)e employee . . . actually quit.”
Goldfaden 482 F. App’x at 47. The Court must consider the intent of the
employer and employee when determga constructive discharge clairal.

The Sixth Circuit held ilRoss v. Mich. State Univ. Bd. Of TiNo. 11-2278,

2012 U.S. Dist. LEXIS 17338, at *6 (6th Cir. June 20, 2012), that plaintiff's

constructive dischargeaim was meritless becausaipitiff had not actually



resigned from the university. The plaintiffiRoss who had resigned as Director
of the Logistics Doctoral Program, m&med his employment as a tenured
associate professor and continuedetceive his pay and benefitkl.

Although Plaintiff contends he wasrstructively discharged on November
23, 2012, the record is replete with eviderf Plaintiff's subjective belief that he
remained an employee of Rite Aid. i@Eif continuously expressed an intention
to return to work following his medical leav He sent a numbef requests to HR
for extensions to his medical leave. (ECF No. 66-11 at Pg ID 1203; ECF No. 66-
12 at Pg ID 1213.) Again, in an eiineorrespondence between Plaintiff and
Farrell regarding Plaintiff's clearance to return to work, Plaintiff stated “I will do
whatever the letter says...l.love my Rite Aid.” (ECF No. 66-14 at Pg ID 132.)
Finally, Plaintiff emailed Rite Aid on he 22, 2013, a day before his formal
discharge, requestinglditional sick leave.

Moreover, Plaintiff continued to receibenefits from Rite Aid, including
short-term and long-term disability. @& No. 66-20 at Pg ID 1248.) In a
December 31, 2012 letter to Plaintiff regagihis short-terndisability, the letter
stated “Youremployerhas been advised of yoys@oval. The benefit will be
provided to you through yowmployer’ (Id.) (emphasis added). Likewise, in an
April 9, 2013 letter concerning Plaintiffleng-term disabilityoenefits, the letter

stated: “We have completed our review of your claim for Long Term Disability
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(LTD) benefits . . . issued to Rite A@orporation.” (ECF No. 66-23 at Pg ID
1280.) Though Plaintiff maintains he wamsetructively discharged on November
23, 2012, as iRoss Plaintiff remained an employee of Rite Aid until June 22,
2013.

Plaintiff's actions are not consistiewith one who resigned from a job
because of intolerable work conditions aiRtiff continuously held himself out to
be an employee of Rite Aid—contactifgr for medical leave extensions and
using benefits that were exclusiveRade Aid employees. Plaintiff had every
intention to return to Rite Aid at tleonclusion of his medal absence. His
absence on November 23, 2012 that headtarizes as a “constructive discharge”
was, in fact, the starting date of his lea¥@bsence. Plaintiff cannot prove that he
was constructively dcharged on November 23, 2012 because he did not actually
resign from Rite Aid.

b. Actual Discharge

Because Plaintiff cannot show that he was (1) qualified for the position he
previously held or (2) anbér similarly situated empyee was treated differently,
he cannot prove he was adtyalischarged based on mstional origin and age in
violation of Title VII, ELCRA, andhe ADEA. In order to establishpgimafacie
case of discrimination und@itle VII, ELCRA, or the ADEA, the plaintiff must

show “(1) he was a member of a protected class; (2) he was qualified for the
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position held at the time of terminatiai3) he was dischaegl; and (4) he was
replaced by someone outside of the protkctass” or was treated differently than
similarly-situated, non-protected employe@&osenthal v. Faygo Bevs., Inklo.
16-2262/16-2306, 2017 U.S. i LEXIS 13036, at *6 (6th Cir. July 17, 201%ge
also Garret v. S.W. Med. Clini631 F. App’x 351, 355 (6th Cir. 2015).
Specifically, for a claim under the ADEA, the plaintiff must prove by a
preponderance of the evidence “that age the ‘but-for’ cause of the” adverse
employment actionMarsh, 521 F. App’x at 466. Whereas, for Title VII, the
plaintiff must show unlawful discriminatiomas, at least, a “motivating factor” for
the dischargeld. at 465.

The plaintiff can make this showinging either direct or circumstantial
evidence supporting an inferee of discrimination.Thrash v. Miami Uniy 549 F.
App’x 511, 517 (6th Cir. 2014PiCarlo v. Potter 358 F. 3d 408, 414 (6th Cir.
2004). Evidence is diredtthe fact-finder does not have to draw inferences.
Marsh 521 F. App’x at 465. “If inferenceme required, the evidence is properly
classified as circumstantial, and the pld@irmust satisfy the additional demands of
theMcDonnell Douglasramework.” Id.

If plaintiff makes this showing, the bundéhen shifts to defendant to prove
the adverse employment action was base a legitimate, nondiscriminatory

reason.ld. at 466. If defendant overcomesstburden, it then shifts back to
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plaintiff who must show the reasons proffered by defendant are “mere pretext for
intentional . . . discrimination.’ld.

The record is devoid of any direct evidence of discrimination based on
Plaintiff's age or national origin. Plaintiff's First Amended Complaint consists of
alleged discriminatory statements mégyePlaintiff's second-level supervisor and
general manager, SnydeHowever, “[s]tatements lyecision makers unrelated to
the decisional process itself cannot suffice to satisfy the plaintiff’s burden of
demonstrating animus.Foster v. Michigan573 F. App’x 377, 393 (6th Cir.

2014). In fact, Snyder testified that hesweot consulted wheRite Aid decided to
formally discharge Plaintiff in Jur@013. (ECF No. 66-31 at Pg ID 1358.)
Likewise, Barnett stated she issued thtetdfor Plaintiff's termination based on
Plaintiff's failure to return to work aftehis seven month leave of absence. (ECF
No. 66-17 at Pg ID 1241.) Additionallthere is no direct evidence of Barnett
making any discriminatory statements taiRtiff relating to his national origin and
age either before or at thiene of his termination.

Even assuming Snyder made the altedescriminatory statements to
Plaintiff, there is no causal connectionieen Rite Aid’s decision to terminate
Plaintiff and Snyder’s alleged statemen®aintiff had been on medical leave for
seven months, having no direct contathv&nyder, which further underscores the

lack of any direct evidare of discrimination. Moreover, there is no direct
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evidence Plaintiff’'s national origin was a tivating factor for his termination, or

that but-for his age he would not haween terminated. Therefore, because

Plaintiff has failed to demonstrate any direct evidence to support his discrimination
claims, Plaintiff's claimawill be analyzed under thdcDonnell Douglas

framework.

Although Plaintiff can show that lveas a member of a protected class—
over the age of forty and Iranian—andviaes discharged on June 2013, Plaintiff
cannot show he was qualifiéor the position of assistant store manager and that
he was replaced by someone outside efpfotected class or treated differently
than similarly situated non-protected employees.

1. Plaintiff Was Not Qualified for the Job of Assistant Store Manager

Plaintiff cannot show that he was djtiad for the assistant store manager
position at the time of his termination. To determine if Plaintiff was qualified, the
Court must consider Plaintiff's “objective qualificationdfNexler v. White’s Fine
Furniture, Inc, 317 F. 3d 564, 575 (6th Cir. 2003 laintiff is required to make a
credible showing that he is, at leasinimally qualified or he “continued to
possess the objective qualifications [he]d when [he] was hired.Gamble v. JP
Morgan Chase & Co.No. 16-6488, 2017 U.S. Dist. LEXIS 8379, at *21 (6th Cir.

May 9, 2017) (alterations in original).
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Defendant contends that PlaintifE&im should fail because he was not
gualified for the job given his receipt of benefits for short- and long-term
disability, social security, and Michigdsdnemployment Insurance. (ECF No. 66
at Pg ID 1077.) Most striking is Plaiffts representation to the Social Security
Administration (“SSA”), as well as tthe administrative law judge (“ALJ")
regarding his disability status. @ecember 7, 2012, lefisan a month after
Plaintiff's leave of absence®|aintiff filed an applicabn with SSA for disability
benefits. (ECF No. 66-24 at Pg ID 128@&jter Plaintiff appealed his denial, the
ALJ held a hearing on November 3, 20dhich Plaintiff attended, and found “the
claimant has been disabled from NovemB3, 2012, through the date of this
decision,” November 19, 20141d() The ALJ credited Plaintiff's own testimony
regarding his disability:

After considering the evidence ofcord, the undersigned finds that

the claimant’s medically deternable impairments could reasonably

be expected to produce the allegythptoms, and that the claimant’s

statements concerning the intensigrsistence and limited effects of

these symptoms are generally credible.

(Id. at Pg ID 1291.) The ALJ further fouigat “[clonsidering the claimant’s age,
education, work experiencand residual functional capacity, there are no jobs that

exist in significant numbers in theti@al economy that the claimant can

perform.” (d.)
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Finally, on December 31, 2012, Plaihwas approved foRite Aid’s short-
term disability. On April 24, 2013, Pl#iff applied for Prudential’s long-term
disability benefits, indicating that hefered from “depression, anxiety, partial
memory loss, and background noise,” anadtteld not perform “almost all” of the
requirements of his job. (ECF No. @d-at Pg ID 1252.) Prudential approved
Plaintiff’'s application for long-term dability benefits oiMay 22, 2013. (ECF
No0.66-22 at Pg ID 1273.) Finally, on Judly, 2014, Dr. Zakaria represented to the
Michigan Unemployment Insurance Agertbypt Plaintiff had been disabled from
November 24, 2012 through May 16, 20XECF No. 66-25 at Pg ID 1299.)

In order to survive summary judgmeRiaintiff would need to provide a
reasonable explanation as to why he @spnted to the ALJ during a hearing held
on November 3, 2014, over a year after himiteation, that he was disabled as of
November 23, 2012lsotalo v. Kelly Servs945 F. Supp. 2d 825, 829 (E.D. Mich.
May 14, 2013). Plaintiff has not put forth any evidence about his contradictory
claims.

The record does not support that Ridf was qualified for the position of
assistant store manager at the timaisfJune 23, 2013 termination. Assuming
Plaintiff's termination date was Novemb23, 2012, Plaintiff, as well as Dr.
Zakaria, represented to various insweagarriers that he was disabled as of

November 23, 2012 and reeed benefits based on those representations.
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Moreover, Plaintiff represented to the Athat he was disabled from November
23, 2012 through the date of the hearidgyember 3, 2014. There is no mention
of Plaintiff's physical and mental coitidn having stabilized on June 23, 2013 to
support a claim that he was qualified for fble at the time of his termination. The
record is clear that Plaintiff was unqualdiéor the position of assistant manager at
the time of his termination.

2. Plaintiff Cannot Show a Similarly Situated Employee Was Treated
Differently

Plaintiff fails to demonstrate he waeated differently than a similarly
situated employee. The Sixth Circuit stated:
While the precise aspects of glayment that are relevant to
determining whether the similarly situated requirement has been
satisfied depend on the facts andcemstances of each case, this
court has generally focused owhether the plaintiff and the
comparable employee: (1) share Hame supervisor; (2) are subject
to the same standards; and (8ve engaged ithe same conduct
“without such differentiating mitigang circumstances that would
distinguish their conduct or the employer’s treatment of them for it.”
Barry v. Nobel Metal Processing, In276 F. App’'x 477, 480-81 (6th Cir. 2008)
(citing Ercegovich v. Goodyedire & Rubber Cqa.154 F. 3d 244, 325 (6th Cir.
1998).
There is no evidence before the Gaafran assistant store manager who

failed to return to work after a sevbnnonth leave of absence and continued

employment with Rite Aid. There &so no evidence before the Court of a
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comparable employee who requestedtamital leave, without medical support,
following a seventh month leave ofssmce and maintained their employment
status. As such, Plaintiff cannot maksh@wing that he was treated differently
than a similarly situated, non-protected employee.

Even if Plaintiff establishes@imafacie case for his claims under Title VII,
ELCRA, and the ADEA, Defendant has anleted a legitimate, nondiscriminatory
reason for discharging Plaintiff on Jub®, 2013. The undisputed evidence
establishes that Plaintiff failed to retuimwork after a seventh month leave of
absence. In an affidavit submittedsimpport of Defendant’s motion, Barnett
explained, “Mr. Kheibari was terminatégcause he did not return to work after
being on a seven month leaveatisence. Rite Aid wasable to continue to hold
Mr. Kheibari's job open. . . . Rite Ailccommended that Mr. Kheibari be eligible
for re-hire at a later time.” (ECF N66-17 at Pg ID 1242.) Plaintiff cannot
establish either his age or nationabor was a pretext for his June 23, 2013
discharge.See Kuhn v. Washtenaw Coymt9 F. 3d 612, 628 (6th Cir. 2013)
(“Kuhn’s extended discretionafgave and his failure t@turn to work caused a
shortage of available deputies in the $fisrOffice and constituted an intervening
reason for the County to terminate his employment.”).

For the above reasons, the Court ¢totes that Plaintiff cannot prevail on

his discrimination claims under Tit\él, ELCRA or the ADEA. Remaining

18



before the Court are Countdll,V, VII, and X, Plaintiff's claims for harassment
and hostile work environment based on his national origin and age in violation of
Title VII, ELCRA, and the ADEAand retaliabn under ELCRA.

Accordingly,

IT IS ORDERED, that Defendant’s motion for partial summary judgment
is GRANTED.

IT IS FURTHER ORDERED, that Counts I, IV, VI, and VIII of
Plaintiff's First Amended Complaint are dismissed.

IT IS FURTHER ORDERED, that Counts IX and XI of Plaintiff's First
Amended Complaint are withdrawn by Plaintiff.

g LindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: September 26, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised&eptember 26, 2017, by electronic and/or
U.S. First Class mail.

3 R. Loury
Case Manager
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