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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

LEE SIMMONS,
Plaintiff,

V. Civil Case No. 14-11855
Honorable Linda V. Parker

CPI APARTMENT FUND
2012, LLC, THE HAYMAN
COMPANY, SUBURBAN
BUILDING SERVICES, INC.,
DANA M. BENAC, and
KRISTEN FIORE,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS' MOTIONS FOR
SUMMARY JUDGMENT [ECF NOS. 35 & 36]

Plaintiff Lee Simmons (“Simmonsipitiated this lawsuit against
Defendants on May 8, 2014dlleging a failure t@ccommodate Simmons’
disability, retaliation, and dability discrimination in viation of the federal Fair
Housing Act (“FHA”) and the Michigan Pgons with Disabilities Civil Rights Act
(“PWDCRA”). On February 23, 201®efendants filed motions for summary
judgment pursuant to Federal Rule of iCRrocedure 56. The motions have been
fully briefed. Finding the facts and ldgaguments sufficiently presented in the

parties’ pleadings, the Court dispensdathwral argument pursuant to Eastern
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District of Michigan Local Rule 7.1(9n May 18, 2015. For the reasons that
follow, the Court grants Defendants’ motions.
l. Factual and Procedural Background

Simmons is paralyzed from the waist down as a result of a spinal cord injury
on December 1, 2002. (BefMot., Ex. A at 223 He was hired by a prior
management company in 2009 to worlCairnegie Park Apartments as a pool
attendant for the complex’s indoor poold.(at 29; Defs.” Mot., Ex. Bat 1, 2, &
6.) Simmons moved into an apartment, unit 722, within the complex at the same
time and was given an employee discouhere he paid $432 per month on a two-
bedroom unit that normally rented for 829 per month. (Defs.” Mot., Ex. B at
22.)

Carnegie Park was built originally asndominiums and a number of units
are owned by individuals who p&igpmeowner association duesd.( Ex. A at 57.)
When the recession hit, a company boughthepunsold units and turned them into
rental apartments.ld.)

Beginning in 2012, Simmons began working in Carnegie Park’s leasing
office on an occasional basidd.(at 32.) He would occasionally lease properties

to prospective tenants while also answgmphones. (Defs.” Mot., Ex. C at 73-74.)

'Except where indicated, citations to Ded@nts’ motion refer to the motion filed
by Defendants Hayman Company, U.8b&rban Services, Kristen Fiore, and
Dana Benac. SeeECF No. 35.)
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Defendant Dana Benac (“Benac”) workedCarnegie Park as well and became the
property manager shorthefore January 20131d( at 14.)

In January 2013, Defendant Hayn@ompany (“Hayman”) took over the
management contract for Carnegie Hatlowing the purchase of the property by
Defendant CPI Apartmentuiid, 2012, LLC (“CPI"). Id., Ex. C at 13.) Hayman
continued the employment of the CarreeBark employees who worked for the
previous management compaingluding Simmons and BenAc.

In October 2013, Defendant Kristéiore (“Fiore”) became the Hayman
Regional Director and her terrmipincluded Carnegie Parkld(, Ex. DY 2.) Fiore
did not work on-site at Carnegie Panktil around November or December 2013.
(Id.) At about that time and until ampimately January 2014, Fiore undertook a
budget review to “improve efficiencies and operations ah€e Park and
maximize resident safegnd satisfaction.” Id. 1 4.) Based on her review, Fiore
determined that Carnegie Park did hate sufficient maitenance staff. Iq. 1 5.)
Fiore felt that the existing two maimi@nce technicians could not handle all
maintenance tasks, keep the common aatesand secure, and handle snow and

ice removal during the winterld( 1 6.) Fiore therefore decided that Carnegie

2 According to Defendants, Defendant U.S. Suburban Building Services, Inc.
actually employed Simmons (and presumably the other Carnegie Park employees),
although his employment was directed by a Hyman regional dire@eeDgfs.’

Mot. at Pg ID 266 n.1.)
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Park needed a third maintenance technicidh. §(7.) To pay for this new
position, Fiore identified three existinggons she believed could be eliminated.

Fiore determined that there was reed for a full-time painter and decided
to eliminate that position which was held by Travis Hammoihdl. §(7b.) Fiore
also decided to install a security camana key fob system at the pool-- at a cost
of approximately $2,500-- which elimireat the need for a pool attendant and
provided the added benefit of allowihgenty-four hour indoor pool accesdd.(

1 7a.) Finally, Fiore determined thaeth was no need for an Assistant Manager
and the employee in that position, Car8rown, was demoteto Leasing Agent
with a $4.50 reduction in payld( 1 7c, 10.) Defendants indicate that neither
Hammond nor Brown is disabled.

Once the positions were eliminatedthird maintenance technician was
hired. At this time, a part-time leasiagent also was hired to work weekends.
Benac and Fiore testified that Simmonsswat considered for the latter position in
part because he previously had requesiatbt work weekends after he acquired
custody of his daughter. (Defs.” MoEx. C at 174-75; Ex. G at 58.) Simmons
also was not considered for the positi@sed on informatioBefendants received
regarding his activities asreal estate agent.

In December 2013, around the tifi@re was making restructuring

decisions, Thomas Doyle, a member & Hoard of Carnegie Park’s condominium
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association, complained that Simmonswaorking in the leasing office when he
also was a real estate age(Defs.’ Mot., Ex. C a62-65.) Apparently Simmons
had acquired his real estate license in April 20183., Ex. B at 10.) Fiore was
initially unaware that Simmons was wangiin the office at all and thought he
only worked as the pool attendantd.( Ex. G at 126.) Bhough Benac was aware
that Simmons had his real estate licersbe did not know he was actively selling
real estate. Iq., Ex. C at 67.) Doyle, Fiorand Benac felt that Simmons’
activities created a conflict afiterest, as he had assgo inside information
working in the leasing office that berte#¢d him as a real estate agend.,(Ex. C

at 65-66, 68-69; Ex. G at 16-17.) Simmsan fact sold several condominiums to
would-be-renters at Carnegie Parkd.,(Ex. A at 60-61.) Beac testified that if
she had known Simmons was selling cam¢hiums in Carnegie Park while
working in the rental office, she woulldive contacted the corporate office and
recommended that he be terminateld., Ex. C at 174.)

The key fob system and security caasewere installedt Carnegie Park’s
indoor pool on or about Februat®, 2014, and Simmons’ employment was
terminated effective Marc®, 2014. (Defs.” Mot., ExD | 8.) Fiore agreed,
however, to continue a rental discofmt Simmons even though he was no longer
an employee. Id. 19.) On March 4, 2014, Simmons signed a new month-to-

month lease at Carnegie Park pursuanthich he receied a $50 per month



discount and a waiver of the $150 feaxded for a month-to-month leaséd. (
Ex. Aat79; Ex. 9 111))

Prior to that date, on February 2914, some water hahtered Simmons’
apartment due to melting snow and ié@efendants hired One&y Restoration to
extract the water and treat the area with Rill to ensure that there was no mold
growth. (Defs.” Mot., ExH at Pg ID 427.) On Malcl17, 2014, melting snow and
ice from a large ice damdhhad formed behind the apartment row caused
additional water to leak into Simmons’ apmaent, as well as twother units on his
row. (d. at Pg ID 428-33.) OneWay Resttioa again was called in to extract the
water and treat the affectadea to prevent moldld(, Ex. H at Pg ID 428-30; EXx.
A at 82.)Simmons’ furniture was moved up on blocks to stay dig., Ex. H at
Pg ID 428; Ex. A at 80.)

Two of Simmons’ neighbors also had flongiissues related to the ice dam.
(Id., Ex. A at 83; Ex. C at 106.) Those tatsamoved out of their apartments, with
one being allowed to cancekih lease with no penaltyld;, Ex. C at 106-07.)
Defendants did not otherwise assist thiesants in any way when they moved out
of the complex. I¢l., Ex. C at 106-07.)Simmons spoke with Fiore around March
19, at which time he was offered thigations: (1) temporarily move to a fully

furnished penthouse model unit while bigt was being repaired, (2) permanently



move to an unfurnished penthouse at mariet, or (3) be released him from his
lease with no penalty.Id., Ex. G at 21-22.)

On March 20, Simmons sent a letteldressed to “Management” at
Carnegie Park, complaining that “[r]legidmaanagement has stak that since the
property has no standard 2 bedroom tapants, | must pay an extra $200.00
monthly to transfer to a comparable 2llmm apartment to maintain the habitable
conditions that are lawfully due to methe current lease agreementld. (Ex. |
at Pg ID 435.) In his letter, Simmongees to Carnegie Park’s obligations “under
State and Federal laws to provide safe habitable conditions” and asserts that
flooding has made his apartment “uratitable” and an “immediate health and
safety risk[] for [his] family.” (d.) Nowhere in the letter does Simmons refer to
his disability or claim thalhe needs an accommodation.

Around the same tim&immons also contacted Gerald Witkowski, head of
Code Enforcement for the City of Southdi¢where Carnegie Park is located).

(Id., Ex. J § 2.) According to WitkowsKsimmons called the city regarding the
flooding situation at this apartmemgdicating that he wanted to move to a
different apartment within thCarnegie Park complexld( 11 3, 4.) Witkowski

then contacted Carnegie Park and was ttudd Simmons had been offered a bigger

apartment at the same rental rdiat he had been payingd.({ 4.)



On March 21, 2014, Fiore wrote Simnsprconfirming the three options she
previously had offered him. (Defs.” MpEx. | at Pg ID 436.) Simmons indicated
that he was going to accept the offer tova into the furnishe penthouse model.
Simmons apparently then contacted Witk&wirom the City of Southfield about
having the apartment complex move his belongings. Ex. J § 5.) Witkowski
offered to gather volunteers from Southfield to help Simmons madde 6.)
Witkowski then spoke with Fiore, who,@wrding to Witkowski, indicated that the
complex would move Simmons’ belongings$d.({ 7.)

Thereafter, but still on March 21, 2018immons signed an agreement to
move into the penthouse model, “to lisemporarily while [his] current apartment
Is being repaired and is returned to normal living statusl”, Ex. | at Pg ID 437.)
The penthouse model has more squareafgmthan Simmons’ unit, with vaulted
ceilings and a fireplaceld;, Ex. A at 85-86.) The Mah 21 agreement provided
that Carnegie Park maintenance stafid move Simmons’ and his daughter’s
beds to the penthouse model and that no other belongings would be moved by the
staff. (d., Ex. | at PgID 437.)

Benac instructed Joe Alkgon, a member of Cargie Park’s maintenance
staff, to move Simmns’ furniture. [d., Ex. L at 25, 52.) When Alverson went to
Simmons’ existing unit, however, Simmons stdt he did not want to keep any

of the furniture and instructed Alverson to move none ofld. gt 25; Ex. A at 94-



95.) Simmons claimed the furnituneas ruined by the waterld(, Ex. A at 95.)
Alverson did move Simmons’ other belongsipat Simmons wanted moved to the
new apartment.ld., Ex. A at 96.; Ex. L at 26.)

As reflected in the agreement sigrisdSimmons on March 21, the move to
the penthouse model was intked to be temporary. fSmons and Benac discussed
a permanent move to a new first flaao-bedroom apartment that would have
been identical to Simmons’ old unitld(, Ex. | at 153see alsd&Ex. A at 107-111.)
On April 8, 2014, after trying to commugaite with Simmons via text about a unit
that had become available and reaggvino response from Simmons, Benac posted
a note on the door of the penthouse madébrming Simmons of the available
unit and inquiring whethehe was still interested in thisansfer or had changed his
mind and found different accommodation&l.,(Ex. | at Pg ID 439-442.)

The following day, Benac receivadcall from Kiesha Speech, District
Director for Michigan’s 35th DistridRepresentative Rudy Hobbs. (Defs.” Mot.,
Ex. M at Pg ID 470.) Speech followeg the call with an email to Benac, in
which Speech indicated that she waatacting Carnegie Park regarding Simmons,

who had reached out to Hobbs’ “office fagsistance after experiencing flooding in

his apartment.” Ifl.) Speech also wrote:

Mr. Simmons explained that eas moved to a temporary living
arrangement and that accommodatibage been made for him . . . At
this point, Mr. Simmons does wanttransfer to another apartment
within in [sic] your complex, per youwffer, and to continue in the
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[m]onth-to-[m]onth agreement with your property. However, due to

his situation (current limited fimeces, physical impairments, and

family responsibilities) and the uxgected inconveniences that the

flooding caused to his family, I'd like to ask if the property would

consider assisting Mr. Simmons with 1) moving his family and

belongings fully into the new lotan and, 2) disposing of any

unusable items in the previous unit.
(Id.) Benac forwarded the inquiry to F&mwho, in an email to Speech on April
10, 2014, responded in part:

At this time | feel that we hav@ade every accommalation necessary.

To date we still have not heard indvir. Simmons that he wants to

move forward with the transfeThe additional items that you are

requesting should be referred to histe¢ insurance company, as they

would be outlined in his policy coverage.
(Id. at Pg ID 472.) As Fiore explainsam affidavit submitted in support of
Defendants’ summary judgment motioneskas concerned that Simmons had a
renters’ insurance claim regarding the fture he claimed was ruined and that if
Carnegie Park personnel disposed effilirniture in Simmons’ flooded unit,
Carnegie Park might be liable for some sdrtiestruction of evidence. (Defs.’
Mot., Ex. D 1Y 14, 15.) Fiore indicatestlshe explained this concern to Speech
and Speech never mentioned the issuenagraindicated whether or not Simmons’
had a renters’ insurance claim pendind. {| 16.)

On April 14, 2014, after hearing nothing further regarding Simmons’

intentions, Benac sent an entailSpeech in which she wrote:

I would like to follow up withyou regarding the status of Mr.
Simmons [sic] transfer. My Repal Manager, Kristen Fiore,
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responded to your requests laseWweand we have not received a

response back from you regarding oext steps. | spoke with Mr.

Simmons towards the end of lastekeand he stated that everything

should be discussed with you as you are dealing with this on his

behalf. | would like to know if MrSimmons will be transfering [sic]

to the new unit that we offerddm, or if he is making other

arrangements. Please advise.
(Defs.” Mot., Ex. M at Pg ID473.) Speech responded the next day, indicating that
she “was under the impression that immons would be speaking with you
[Benac] and finalizing the dets of his move . . ..” Ifl. at Pg ID 474.) Speech
wrote that she believed Simmons wantedtave into the unit Carnegie Park had
prepared for him, but that he wantdzbat three additional weeks in the model unit
to obtain furniture for the new, unfurnished uhifld.) Fiore agreed to give
Simmons ten days (i.e., until April 25, 20Xd)return the keys to the model unit.
(Id. at Pg ID 475.) In her affidavit suliited in support of Defendants’ motion,
Fiore indicates that on March 15, 2014 enfshe sent the email to Speech, she
anticipated that Carnegie Park would have to file eviction documents if Simmons

did not move out by the deadline conveye&peech. (Defs.” Mot., Ex. D 1 17.)

Simmons and Benac spoke on April 26,14, however, and Simmons indicated

¢ Although Defendants do not mion it in their factual recitation, Benac wrote a
letter to Simmons on April 8, 2014, in wh she informed Simmons that if he
wanted the two bedroom unit, he needed to sign a lease for the unit on April 12,
2014 and turn in the keys to the penthouselel by April 15, 2014. (Defs.” Mot.,
Ex. | at Pg ID 444.) Defendss do not indicate whether this letter was delivered to
Simmons; however communications betw@efendants and Speaks reflect that
these deadlines were somehow conveyed.
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that he would be able to move by Aptil and was fine with the situationid
Ex. M at Pg ID 476-77.)

Nevertheless, as of April 23, 201&8immons had neither signed his new
lease nor picked up the keys for the new urid. gt 477.) Benac therefore sent an
email to Speech, asking if she could infd@arnegie Park of Simmons’ intentions.
(Id.) Speech emailed Simmons the following day, reminding him of the next days’
deadline to turn in the keys to thenthouse model and encouraging him to
communicate his intentions to CarnegiekPabout moving into the new unitld(,

Ex. N at Pg ID 489.) In her email, Speeatho informed Simions that St. Vincent
de Paul could help with his furniture needkl.)( Simmons did not respond to
Speech or contact Carnedpark about his plans.

Instead, on April 25, 2014, Simmons’ current attorney, Paul Christensen,
sent a letter to Fiore and Benac. (Defdot., Ex. P.) Christensen indicated that
he had been retained by Simmons “to putsgdegal remedies arising out of the
water damage to his apartment, fture and other personal property ft.{
Christensen instructed that all commutimas should be directed to himld() He
also charged Carnegie Park with threatening to force Simmons out of the
penthouse model and into a different amant “[ijn violation of the [March 21,
2014] agreement [between CarreeBark and Simmons].”Id.) Christensen stated

that Simmons did not agree to changetdrms of the agreement which allowed
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him to stay in the penthouse model a thien current rental rate until his flooded
apartment is repaired and retedito normal living status.ld;) He further
asserted that Carnegie Park had refusemove Simmons’ furniture out of the
water damaged apartment amds refusing to compensate him for his lossés) (

In his letter, Christensen demandedtt@arnegie Park reimburse Simmons
in the amount of $15,000 for the losshi$ property, moving expense, and the
expenses associated with removing and discarding his old furnitdre. (
Christensen concluded by indicating tBanmons would remain in the penthouse
unit until then and that if Carnegie ParkKe[s] any further d@mon in violation of
the agreement, then Mr. Simmons vallail himself of all legal remedies,
including for your violation of his CiviRights and for any retaliatory conduct.”
(Id.)

Carnegie Park’s landlord-tenant atteynl. Matthew Miller, responded to
the letter on April 25, 2014.1d., Ex. Q.) Miller indicated that, based on his
review of the correspondence betweemnn€gie Park and Simmons (or those
people speaking on his behalf), the Egteement between the parties was that
Simmons would move into a new two-bedm unit, which hatbeen made ready
and available for him two weeks earlietd.] Miller wrote that Simmons was
occupying the model without paying the appraa rent for it, that his refusal to

remove his belongings from the original flooded apartment was preventing
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Carnegie Park from repang and refurbishing it, anthat Carnegie Park was
holding the new apartment for him whiprevented it from leasing it to another
resident. Id.) Miller asserted that Carnedtark has no legal obligation to move
Simmons’ belongings for him, but hadragd to move two beds for Simmons,
even though he subsequentlyanged his mind.Id.) Miller further pointed out
that pursuant to the March 1, 2014 leaggmed by Simmons , Carnegie Park was
not responsible for any damage to Simmons’ personal property caused by the
flooding. (d.; see alsdefs.” Mot., Ex. R 1 8, Pg ID 502.)

In the letter to Christensen, Miller @nsed two notices to quit that were
being sent to Simmons that dayd.] One was a notice to quit to terminate
Simmons’ tenancy in the model; the otlaexs a 7-day notice for health hazard and
damage to the premises demanding that Simmons remove his belongings from the
original flooded unit to allow Carnegie Pakremediate and refurbish the unit.
Miller conveyed that if Simmons did not @#oth, Carnegie Park may exercise its
rights to pursue his evictionsld() Miller closed the letter by offering to allow
Simmons to remain at Carnegie Park by moving into the new udi). e
indicated that the apartment wouldloed for Simmons until noon on April 29,
2014, and that the offer would be rescithdmless, by that datand time, he: (1)

signed a new lease for the new apartm@)tyacates the model; (3) removed his
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belongings from the original apartment; anjis@ned a full and complete release.
(1d.)

Simmons did not take any of thesdiaas by the deadline. Instead, on May
8, 2014, he filed this lawsuit allegingetifiollowing counts: (I) refusal to make
reasonable accommodations in vima of the FHA by Hayman, Suburban
Building Services, Inc. (“SBS”), and CRIj) retaliation in violation of the FHA
by Hayman, SBS, and CPI; (Jltefusal to permit accommaations in violation of
the PWDCRA by all Defendasit (IV) retaliation in violation of the PWDCRA by
all Defendants; and (V) engyment discrimination basexh disability in violation
of the PWDCRA by all Defendants(ECF No. 1.)

On May 12, 2014, Defendants filed as&lved Simmons ith a complaint
for eviction from the flooded unit. (Pl.’'s ResEx. L.) At aMay 30, 2014 hearing
with respect to that complaint, a stateurt district judge entered a judgment for
possession concluding that the plamd unambiguous terms of the lease

agreement for the unit allowdke landlord to terminate the lease with thirty days

“In his brief in response to Defenda’ summary judgment motions, Simmons
includes a section titled “Rental laws ateo broadly conatied” under which he
alleges various violationsy Defendants of their duties under Michigan landlord-
tenant law. (Pl.’s Resp. Br. at 19-2(As indicated, Simmons does not allege
violations of these laws in his ComplairA plaintiff may not expand his claims to
assert new theories for the first timer@sponse to a summary judgment motion.
Bridgeport Music, Inc. v. WM Music Corfa08 F.3d 394, 400 (6th Cir. 2007)
(citing cases).
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notice, which had expired, and thabtgrounds for summary of recovery of
possession existed under Michigan lawd.,(Ex. N.) Simmons filed an appeal.

On June 9, 2014, Defendants filedanplaint to evict Simmons from the
penthouse unit. That action and the poesgiaction were subsequently voluntarily
dismissed, however.

On February 23, 2015, Hayman, SB®nac, and Fiore filed a motion for
summary judgment in the present actionyimch they argue that Simmons cannot
establish the elements of his claims. (B@ 35.) On the same date, CPI filed a
summary judgment motion asserting themearguments but also claiming that
Simmons’ employment discrimination clamoes not apply to CPI because it does
not have employees, did not have thatoal or authority to affect Simmons’
employment, and did not take any adeeesnployment action against Simmons.
(ECF No. 36.) As indicated earliergtimotions have been fully briefed.

[I.  Summary Judgment Standard

Summary judgment pursuant to Fed&tale of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.’Fed. R. Civ. P.
56(a). The central inquiry is “wheth#re evidence presents a sufficient
disagreement to require submission to a pryhether it is so one-sided that one

party must prevail as a matter of lavAfiderson v. Liberty Lobby, Inet77 U.S.
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242, 251-52 (1986). After adequate tifoediscovery and upon motion, Rule 56
mandates summary judgment against a pany fails to establish the existence of
an element essential to that party’secasd on which that party bears the burden
of proof at trial.Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The movant has the initial burdenstfowing “the absence of a genuine
issue of material fact.’ld. at 323. Once the movamteets this burden, the
“nonmoving party must come forward wislpecific facts showing that there is a
genuine issue for trial.Matsushita Electric Indus. Ce. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To
demonstrate a genuine issue, the nonmoving party must present sufficient evidence
upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is
insufficient.See Liberty Lobhyd77 U.S. at 252.

“A party asserting that a fact canrs or is genuinely disputed” must
designate specifically the materialstive record supporting the assertion,
“including depositions, documes) electronically stored information, affidavits or
declarations, stipulations, admissions, firdgatory answers, or other materials.”
Fed. R. Civ. P. 56(c)(1). The court mastept as true the non-movant’s evidence
and draw “all justifiable infemeces” in the non-movant’s favdbee Liberty Lobhy

477 U.S. at 255.
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lll.  Applicable Law and Analysis

A. Disability Discrimination

Simmons claims that his terminatioanstituted disability discrimination in
violation of the PWDCRA. Absent direct evidence of disability discrimination, as
is the case here, a court shevaluate a plaintiff'slaims under the PWDCRA by
applying the familiar burden-shifting test established by the United States Supreme
Court inMcDonnell Douglas Corporation v. Greg#l1 U.S. 792 (1973)Hazle v.
Ford Motor Ca, 628 N.W.2d 515, 520-2Mich. 2001). First, the plaintiff must
establish a prima facie case of discrintioa by presenting evidence that: (1) he is
disabled as defined by the act or tha& defendant regarded him as disabled; (2)

the alleged disability is unrelated to hisility to perform the job; and (3) he was

In his Complaint, Simmons lists the following as examples of disability
discrimination he experienced during tturse of his employment: the failure
and/or refusal to promote him, reductiafsis hours, failure to provide pay
raises, and his termination. (ComplLH¢4.) Defendants identify reasons why none
of these alleged actions or inactions c¢ilates disability discrimination in their
summary judgment motion. For exampé his deposition, Simmons indicated
that his failure to promote claim is based on the fadoggromote him rather than
Carole Browne to the assistant mangmesition. (Defs.’ Mot., Ex. A at 68.)

Brown was hired for the assistantmager position, however, before CPI
purchased Carnegie Park and Hayrbagan managing the propertyd.( Ex. F;

Ex. T 11 2, 3.) As Defendants pomit, the reduction in Simmons’ work hours
resulted in part from Hayman’s needciat back office hours and Simmons’ desire
for fewer hours after reoang full custody of his daughter in 2013ld(, Ex. C at

90; Ex. A at 42.) In response to Defentya motion, Simmons addresses only his
termination. Thus the Court asswsribat he is abandoning his disability
discrimination claim based on any otheged employment decision listed in his
Complaint. In any event, the claimlfabased on those actions for the reasons
stated by Defendants.



discriminated against in one of the walescribed by the statute, such as being
discharged because of a disabifiti.own v. JJ Eaton Plac&98 N.W.2d 633, 636
(Mich. Ct. App. 1999)Chiles v. Machine Shop, InG06 N.W.2d 398, 405-06
(Mich. Ct. App. 1999). With respect the third prong-- which appears to be the
only element at issue-- “[t]he plaintiff'sshbility must be a ‘but for’ cause of the
adverse employment actionDemyanovich v. Cadon &ing & Coatings, LLC
747 F.3d 419, 433 (6th Cir. 2014) (citihgwis v. Humboldt Acquisition Cotp.
681 F.3d 312, 321 (6th Cir. 201@n banc)). Under thatandard, it is not enough
that the disability was a “motivating factorl’ewis 681 F.3d at 321. There is no
evidence here that Simmons’ disability veasause, much less lut for” cause, of
his termination.

In order to budget for what Defendantdletermined was a much needed
maintenance technician, Fiore concludleat three positions needed to be
eliminated: the pool attendant, thémgar, and the assistant manage8immons
was hired to work at CarnegPark as the pool attendaiiDefs.” Mot., Ex. B at Pg
ID 376.) Even if he also did some workakasing agent, &ast as far as Fiore

knew when she made the termination diexis, his job duties related to the pool,

¢Michigan Compiled Laws S#on 37.1202 sets forth the conduct prohibited by an
employer based on an individual’s disability, including discharge.

7 As the Sixth Circuit has often stated: Ijt[is inappropriate for the judiciary to
substitute its judgment for that of managementHédrick v. W. Reserve Care

Sys, 355 F.3d 444, 462 (6th Cir. 2004) (quotiagith v. Leggett Wire G20

F.3d 752, 763 (6th Cir. 2000)).
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only? (Defs.’ Mot., Ex. C af3; Pl.’s Resp. Ex. B at 126.) The employees holding
the other terminated positions were not disabled. Simmons fails to present any
evidence to suggest that his disability wdador in the decision to terminate him.

For these reasons, Defendants are edtitesummary judgment with respect
to Simmons’ disability discrimination claim.

B.  Failure to Accommodate

Simmons alleges that Bendants failed to accommaeahim in violation of
the FHA, 42 U.S.C. § 3604(f)(3)(B), atiie PWDCRA, Michigan Compiled Laws
§ 37.1506.

Under the FHA, it is unlawful to disicninate against “any person in the
terms, conditions, or privileges of salerental of a dwelling, or in the provision of
services or facilities in connection wislich dwelling,” on the basis of that
person’s disability. 42 U.S.C. 8 3604(f)(2)(ADiscrimination prohibited by the
FHA includes the refusal to make readagraaccommodations in “rules, policies,
practices, or services, whench accommodations may hecessary to afford [the

disabled individual] equal opportunity tse and enjoy a dwelling.” 42 U.S.C.

¢Even if Simmons was a leasing agentfddelants present evidence to show that
he would not have been retained in thasition either. First, Brown was demoted
from Assistant Manager to full-time leagiagent and, according to Defendants,
she had more experience amds senior to Simmongd/Vhile Defendants also hired
a part-time leasing agent to work weedis, it is undisputed that Simmons told
Benac he did not want to work weekemisrder to spend time with his daughter.
(Id., Ex. C at 175.)

20



8 3604(f)(3)(B). The operative elemenpfsa failure-to-accommodate claim are

“reasonable”, “necessary”, and “equal opportunitiidward v. City of
Beavercreek276 F.3d 802, 806 (6th Cir. 2002).

As the Sixth Circuit Court of Appeals explaineddmoner v. Golden Gate
Gardens Apartment250 F.3d 1039 (6th Cir. 2001):

Accommodations required under the Act must be both
reasonable and necessary to @ffthe handicapped individual an
equal opportunity to use and enjoy a dwellirBge Smith & Lee
Assocs., Inc. v. City of Taylat02 F.3d 781, 795-96 (6th Cir. 1996)
(holding that the city had violated the Fair Housing Act by failing to
allow adult foster care homes to operate in areas zoned for single-
family neighborhoods). An acoomodation is reasonable when it
iImposes no “fundamental alterationthe nature of a program” or
“undue financial and adinistrative burdens.’1d. at 795.

Whether a requested accommubaia is required by law is
“highly fact-specific, requing case-by-case determinatiofinited
States v.] California Mobile Home ParR9 F.3d [1413], 1418 [(9th
Cir. 1994)];Hovsons, Inc. v. Township of Brjd9 F.3d 1096, 1104
(3d Cir. 1996). Courts generalbalance the burdens imposed on the
defendant by the contemplated accamdiation against the benefits to
the plaintiff. See Smith & Lee Assocs02 F.3d at 795. In
determining whether the reasonaldss requirement has been met, a
court may consider theeeommodation’s functional and
administrative aspects, a®ll as its costsSee Bryant Woods Inn,
Inc. v. Howard Countyl24 F.3d 597, 604 (4th Cir. 1997).

Groner, 250 F.3d at 1043-1044. The Michigawurts have similarly construed a
landlord’s duty to accommodate a disabled tenant under the PWDGB&.e.g.,
Bachman v. Swan Harbour Ass®b3 N.W.2d 415, 414-15 (kh. Ct. App. 2002)

(concluding that “a landlord is not regedl to accommodate a disabled tenant’s
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every request unless it imposes an unduddgp. Instead, the landlord’s duty to
accommodate requires those reasonabé®mmodations necessary for the
disabled tenant’s enjoyment of the pressigs they relate to ‘rules, policies,
practices, or services’ and then only whilea accommodations will not result in an
undue hardship on the landlord.”).

Therefore, to establish a failure-d@ecommodate claim, the plaintiff must
prove that:

(1) [Jhe suffers from a disability with the meaning of [the] FHA; (2)

the defendant knew or reasonabhould have known of the

disability; (3) the requested acomodation may be necessary to

afford “an equal opportuty to use and enjoy the dwelling;” (4) the

accommodation is reasonable; angtfte defendant refused to make

the accommodation.
Overlook Mut. Homes, Inc. v. Spencét5 F. App’'x 617, 621 (6th Cir. 200bee
also Hollis v. Chestnut Bend Homeowners Asg60 F.3d 531, 541 (6th Cir.
2014). Discussing the third requiremehg Sixth Circuit has explained that
“‘[e]qual opportunity’ means that disabl@tdividuals are entitled to live in the
same residences and communities as norbldidandividuals, insofar as that can
be accomplished through a reasona@aeommodation or modification.Hollis,
760 F.3d at 541 (citin§mith & Lee Assocl02 F.3d at 795). “Thus, an FHA
reasonable-modification . . . plaintiff miushow that, but for the requested

accommodation . . ., he ‘likely will béenied an equal opportunity to enjoy the

housing of [his] choice.”ld. (citing Bronk v. Ineichen54 F.3d 425, 429 (7th Cir.
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1995)). Stated differently, the plaintiff must show that the requested modification
“would redress injuries that otherwig®uld prevent a disable resident from
receiving the same enjoyment from thegerty as a non-disabled person would
receive.” Id. (citing Wis. Cmty. Servs., Inu. City of Milwaukeg465 F.3d 737,
749 (7th Cir. 2006)).

Simmons asserts that Defendantdated the FHA and PWDCRA by failing
to provide him moving services wherslapartment flooded. Carnegie Park does
not offer moving services to any tenambwever. As indicatedhe complex also
provided no assistance to the tenants of the two other units whose apartments
flooded. As such, Simmons’ requést assistance moving would require a

fundamental alteration in the natuof Carnegie Park’s operatiohdvioreover,

*This conclusion is supported by an example provided in a Joint Statement from
the United States Department of Justioe United States Department of Housing
and Urban Development, attachto Defendants’ motion:

A tenant has a severe mobility impagnt that substantially limits his
ability to walk. He asks his hougjprovider to transport him to the
grocery store and assist him with his grocery shopping as a reasonable
accommodation to his disability. The provider does not provide any
transportation or shopping servides its tenants, so granting this
request would require a fundamental alteration in the nature of the
provider’s operations. The requesin be denied, but the provider
should discuss with the requester whether there is any alternative
accommodation that would effectivaineet the requester’s disability-
related needs without fundamdiytaltering the nature of its
operations, such as reducing the teisaneed to walk long distances
by altering its parking policy tallow a volunteer from a local
community service organization torgéner car close to the tenant’s
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Simmons was not requesting an accommaodeatiat was necessary to afford him
“an equal opportunity to use and enjoy [Qegie Park].” Notably, as Defendants
point out, Simmons did not require moviagsistance from Carnegie Park or its
maintenance staff when he first movato Carnegie Park apartment§eéDefs.’
Mot., Ex. W 1 3.) “[A]n accommodatn should not extend a preference to
disabled tenants relative to other teisaas opposed to affording them equal
opportunity, and accommodations tigatbeyond affording a tenant with a
disability an [equalppportunity to use and enjaydwelling are not required by
the [FHA].” Bachman 653 N.W.2d at 429 (citin§porn v. Ocean Colony
Condominium Assnl73 F. Supp. 2d 244, 250 (D.N.J. 2001)).

In any event, the evidence established tefendants in fact offered to help
Simmons move out of the flooded unitchsent a maintenance employee to move
his belongings. Simmons, however, instructed the employee to not move any
furniture because he claimed it was damaged by the wateHe did get
assistance from Carnegie Park’s mainteeastaff to move his other belongings,
however.

For these reasons, the Court findst thefendants are entitled to summary

judgment with respect to Simmorfailure to accommodate claims.

unit so she can transport the tertanthe grocery store and assist him
with his shopping.

(Defs.” Mot., Ex. V at Pg ID 514.)
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C. Retaliation

Simmons claims that Defendants hettd against him for engaging in his
rights under the FHA and PWDCRA. TheDonnell-Douglasurden shifting
rules apply to these claims as wallalker v. City of Lakewoo@72 F.3d 1114,
1128 (9th Cir. 2001)Aho v. Dep’t of Correction$88 N.W.2d 104, 108-09 (Mich.
Ct. App. 2004)Robbins v. Am. Preferred Mgmiio. 5:05-cv-182, 2007 WL
2728746, at *11 (W.D. Mich. Sept. 17, 2007).

To establish a prima facie caseunawful retaliation under the PWDCRA,
a plaintiff must show:

(1) that he engaged in a protected activity; (2) that this was known by

the defendant; (3) that the defendenak an . . . action adverse to the

plaintiff; and (4) that there vgaa causal connection between the

protected activity and the adverse . . . action.
Bachman 653 N.W.2d at 437 (internal quotatiorarks and citations omitted). A
prima facie case of retaliation under theéA-requires essentially similar proof: (1)
that the plaintiff exercised or enjoyed a right guaranteed by the FHA,; (2) that the
defendant’s intentionalonduct constituted coercion, intimidation, threat, or
interference; and (3) a causainnection existed betweeretplaintiff’'s exercise or
enjoyment of a right and the defendant’s conditdod v. Midwest Sav. Ban85

F. App’x 768, 779 (6th Cir. 2004). To mstitute retaliationthe defendant must

have had actual knowledgetbie plaintiff's protected activity when the defendant
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engaged in the coercion, intimidan, threat, or interferenceSee Burns v. City of
Columbus 91 F.3d 836, 844 (6th Cir. 1996).

In his Complaint, Simmons identiieseveral acts aljedly committed by
Defendants in retaliation for his ergganent in protected activity SéeCompl.
1 72.) Almost all of those acts alletig occurred, however, before Simmons
engaged in any protected activity or exercised or enjoyed a right guaranteed by the
FHA. Under the PWDCRA, a person is swchave engaged in protected activity
if the person opposed a violation of the @cimakes a chargalds a complaint, or
testifies, assists, or participates iniavestigation, proceeding, or hearing under
the act. Bachman653 N.W.2d at 437 (citing Mich. Comp. Laws § 37.1602(a)). A
request for an accommodation does rawistitute protected activity under the
PWDCRA. Id. at 438. Nothing indicated @efendants that Simmons was
exercising his fair housing rights befors lawyer sent a letter to Benac and Fiore
on April 25, 2014, and even then there waly a vague referende violations of
Simmons’ “civil rights.” Even if thaletter put Defendants on notice that Simmons
was exercising his rights under the AFsimmons cannot establish a causal
connection between thabnduct and anything Defendants did thereatfter.

The evidence reflects that Simmonsi hantil April 15, 2014 to turn in the
keys to the penthouse unit. (BéfMot., Ex. | at Pg ID 444see alsd&Ex. M at Pg

ID 474.) Simmons did not do so. laat, he requested through Speaks another
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three weeks to move. On April 150F¢ communicated to Speaks that Simmons
could have ten extra days or until April 29d.( Ex. M at Pg ID 475.)According
to Fiore, when she extended the deadlate, anticipated that Defendants would
have to file eviction documénto get Simmons out of the penthouse unit if he still
had not moved by the new deadlin(Defs.” Mot., Ex. D.)

Simmons did not move out of the penthouse unit by April 25, 2014, despite
the fact that he entered an agreemetgraporarilymove into that unit, then
agreed to move to a twmedroom unit comparable to his flooded unit, and had
been granted additional tinhe move. Defendants,ritugh their counsel, extended
the deadline for Simmons to vacate thedel unit once more to April 29, 2014.
Still he did not move. Aus Defendants had a leguate, non-discriminatory
reason for pursuing eviction proceedin@mmons fails to demonstrate that the
legitimate reason was not the true reasm was only a pretext for retaliation.

As such, the Court concludes titsfendants also are entitled to summary
judgment with respect to Simmons’ retaliation claims.
V. Conclusion

For the reasons stated, the Court htlds Simmons fails to demonstrate the
elements of his reasonable accommodation or retaliation claims under the FHA or

PWDCRA or his disability discriminain claim under the PDXCRA. As such,
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the Court finds it unnecessary to address CPI’s alternative argument for dismissal
of Simmons’ discrimination claim (i.e., that it is not an employer under the statute).
Accordingly,
IT IS ORDERED, that Defendants’ motiorfer summary judgment (ECF
Nos. 35 and 36) at8RANTED.
gLindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: May 22, 2015

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thisegday 22, 2015, by electronic and/or U.S.
First Class mail.

3 Richard Loury
Gase Manager

28



