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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

THE ESTATE OF JOANN MATOUK ROMAIN
and MICHELLE MARIE ROMAIN, in her personal
representative capacity of the Estate,

Plaintiff,
CivilCaseNo. 14-cv-12289
V. HonorabléindaV. Parker

THE CITY OF GROSSE POINTE FARMS,
DANIEL JENSEN, JACK PATTERSON,
ANDREW ROGERS, RICHARD A. ROSATI,
MICHAEL MCCARTHY, KEITH COLOMBO,
ANTONIO TRUPIANO, JOHN WALKO,
FRANK ZIELINSKI, RICKY GOOQOD,

THE CITY OF GROSSE POINTE WOODS,
ANDREW PAZUCHOWSKI, JOHN KOSANKE,
JOHN ROSS, KEITH WASZAK,

ANTHONY CHALUT, OFFICER JOHN DOE,
TIMOTHY J. MATOUK, JOHN DOE, and
KILLER JOHN DOE,

Defendants.
/

OPINION AND ORDER

l. Introduction

Joann Matouk Romain (“Ms. Romé@)rdisappeared on the evening of
January 12, 2010, after attengiservices at St. PaulGhurch in Grosse Pointe
Farms, Michigan. Upon discovering &V abandoned in théhurch driveway,

Grosse Pointe Farms Pub$afety Officers began anvestigation. The officers
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quickly suspected that Ms. Romain haalked down the church driveway, across
Lake Shore Drive, and intoake St. Clair. Within dgs, with Ms. Romain still not
found, the Grosse Pointe Woods Public Safety Department took over the
investigation. Fishermen discovered.NMRmain’s body in the Detroit River two
months after she disappeared.

Michelle Marie Romain, Ms. Roain’s daughter and the personal
representative of her estate, believasrhether was murdereahd that officers
from both police departments conspired widr Killer to cover up the fact that she
was murdered and the killer’'s identityherefore, on June 14, 2014, Michelle,
individually and as personal representatv®ls. Romain’s estate (“Plaintiff”),
filed this lawsuit against the public safety officers involved in the investigation, the
unidentified suspected killer, and Ms.Rain’s cousin, Timothy Matouk. In a
Second Amended Complainield March 31, 2015, Plaintiff alleges the following
claims against Defendants: (1) conspirtzyiolate Ms. Romain’s federal rights
under 42 U.S.C. § 1985; (2) infringementMd$. Romain’s federal rights through a
state-created danger in violation ofUZ.C. § 1983; (3) municipal liability under
§ 1983; and (4) wrongful death pursuant to § 1983.

After years of litigation and with gcovery concluded, the case is now
before the Court to determine if Plafhttan present facts to support her claims.

While the circumstances surrounding.N&main’s disapgarance and death



remain a mystery, and iadt are somewhat suspicious, the Court concludes that
Plaintiff fails to create a genuine issuenaditerial fact to hold Defendants liable
under the theories pled.

Il. Procedural Background

Three and a half years ago, Ptdiriiled this lawsuit claiming that
Defendants murdered and/or conspireddweer up the murder of Ms. Romain.
Defendants are Timothy Matouk, John Doe, “Killer John Doe,” “Officer John
Doe,” and two groups of éendants, which the Counias referred to during the
litigation as the “Grosse Pointe Farmsf@®elants” and the “Grosse Pointe Woods
Defendants® The Grosse Pointe Farms Defemgaremaining in this lawsuit are
the City of Grosse Pointe Farms, its GluéPolice and Director of Public Safety
Daniel Jensen, Lieutenants Jack PattessmhAndrew Roger&nd Public Safety
Officers Antonio Trupiano, Ricky Goodphn Walko, Frank Zielinski, Richard A.
Rosati, Michael McCarthy, and Keith @mbo. The Grosse Pointe Woods

Defendants remaining in this lawsuit d@ine City of Grosse Pointe Woods, its

! Plaintiff has identified Grosse Pointeddds Public Safety Officer Darrell Fisher
as the Officer Doe named in her pleadin@n September 16, 2016, Plaintiff filed
a motion for leave to file an amended complainhter alia add Fisher as a
defendant, which this Court denied in@pinion and order issued April 21, 2017.
(ECF No. 313.) The Court thereforesisa spontaismissing Officer John Doe as
a defendant. The Court also is dissing Defendants “JohDoe” and “Killer John
Doe” as Plaintiff has yet to idé&fy them in these proceedings.
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Sargent and Director of Public Safétgdrew Pazuchowski, and Public Safety
Officers Keith Waszak and Anthony Chalut.

On March 31, 2015, Plaintiff filed Second Amended Complaint asserting
the following claims:

Count If- Violation of civil rights under 42 U.S.C.
§ 1985 (conspiracy) against all Defendants.

Count IllI-Violation of civil rights under 42 U.S.C.
8 1983 (state-created dangagginst all Defendants.

Count IV- Violation of civil rights under 42 U.S.C.

8 1983 municipal liability (failure to implement
appropriate policies, cust@mand practices) against all
Defendants.

Count V-Violation of civil rights under 42 U.S.C. § 1983

(wrongful death) against the Grosse Pointe Farms

Defendants, Defendant Timothy J. Matouk, John Doe

and Killer John Doé.
(ECF No. 93.) On Septdrar 16, 2016, Plaintiff sougleave to file a Third
Amended Complaint, which wouldter alia add a “class-of-one” equal protection

claim and a denial of accetsthe courts claim. (ECF No. 228.) In an opinion and

order entered April 21, 201#e Court denied Plaintiff's motion. (ECF No. 313.)

2 The Second Amended Compladoes not have a Count I.

* The Court previously dismissed Plfif's wrongful deathclaim against the
Grosse Pointe Woods Defendants bec#uséacts alleged in the complaint did
not suggest that their conduct caused Msn&io’s death. (ECF No. 91 at Pg ID
1096.)
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Pursuant to a Third Amended Schieuly Order entered September 1, 2016,
discovery in this matter closed on Novieer 15, 2016, and the deadline for filing
dispositive motions was February 3, 20(ECF No. 206.) The Grosse Pointe
Woods Defendants filed a motion fomsmnary judgment on February 2, 2017.
(ECF No. 274.) Defendant Timothy Maik filed a motion for summary judgment
and an amended motion for summprggment on February 2 and 3, 2017,
respectively. (ECF Nos. 276, 278.) OrbRery 3, 2017, the Grosse Pointe Farms
Defendants filed their motion for summandpment. (ECF No. 280.) The Grosse
Pointe Farms Defendants filsupplemental briefs in support of their motions on
March 2, 2017 (ECF Nos. 295, 296) and March 24, 2017. (ECF No®300.)

After receiving extensions of tlteadline to respond to Defendants’
summary judgment motions, Plaintiff flea single response brief on March 13,
2017. (ECF No. 298.) Plaintiff filed aigplemental brief correcting some factual
errors in her response on March 15, 2017. (ECF No. 299.) Defendants filed reply
briefs on April 13 and 17, 201{ECF Nos. 302, 306, 307.)

In their reply brief filed April 132017, the Grosse Pointe Farms Defendants
pointed out that Plaintiff failed to attaclumerous documents cited in her response
brief, which were not otherwise part oktkvidentiary record(ECF No. 302 at Pg

ID 7087-88 and n.2.) Plaintiff filed supplemental brief attaching those

* This third supplemental brief simply comtaian affidavit, now notarized, that the
Grosse Pointe Farms 2adants filed earlier.
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documents on April 14, 2017. (ECF N8f24.) Defendants have objected to
Plaintiff's filing because she did natek leave of Court to do so and the
documents were untimely filed. Tk®urt sees no merit to Defendants’
objections, as Plaintiff simply was corrg} a technical error and had timely put
Defendants on notice of the existeme®l contents of those documents.

The Court held a motion hearingtlwrespect to Defendants’ summary
judgment motions on February 20, 2018.

1.  Summary Judgment Standard

Summary judgment pursuant to FeaddRule of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.'Fed. R. Civ. P.
56(a). The central inquiry is “wheththe evidence presents a sufficient
disagreement to require submission to a pryhether it is so one-sided that one
party must prevail as a matter of lawAhderson v. Liberty Lobby, In&77 U.S.
242, 251-52 (1986). After adequate tifoe discovery and upon motion, Rule 56
mandates summary judgment against a pany fails to establish the existence of
an element essential to that party’secaad on which that party bears the burden
of proof at trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The movant has the initial burdensffowing “the absence of a genuine

issue of material fact.Id. at 323. Once the montameets this burden, the



“nonmoving party must come forward wiipecific facts showing that there is a
genuine issue for trial.Matsushita Electric Indus. Ce. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To
demonstrate a genuine issue, the nonmoving party must present sufficient evidence
upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is
insufficient. See Liberty Lobhy77 U.S. at 252. The courtust accept as true the
non-movant’s evidence and draw “all jugthle inferences” in the non-movant’s
favor. See Liberty Lobhy77 U.S. at 255.

“A party asserting that a fact canri® or is genuinely disputed” must
designate specifically the materialstive record supporting the assertion,
“including depositions, documes) electronically stored information, affidavits or
declarations, stipulations, admissions, irdgatory answers, or other materials.”
Fed. R. Civ. P. 56(c)(1):[A] party opposing a mion for summary judgment may
not rest upon the mere allégas or denials of his pleadings, but his response, by
affidavits or as otherwise provided inyke 56(c)], must set forth specific facts
showing that there is a genuine issue for trigdddoks v. Hooks771 F.2d 935, 945
(6th Cir. 1985) (quotation marks andiation omitted). As the Supreme Court
advised inCelotex “One of the principle purposes of the summary judgment rule
IS to isolate and dispose of factualigsupportable claims alefenses ....” 477

U.S. at 323-24.



Finally, the trial court is not requudo construct a party’s argument from
the record or search out facts fréme record supporting those argumergee,
e.g., Street v. J.C. Bradford & C&86 F.2d 1472, 1479-80 (6th Cir. 1989) (“the
trial court no longer has a duty to seatich entire record testablish that it is
bereft of a genuine issud material fact”) (citingFrito-Lay, Inc. v. Willoughby
863 F.2d 1029, 1034(C. Cir. 1988))see also InterRoyal Corp. v. Sponseller
889 F.2d 108, 111 (6th Cir. 198@grt. deniedd94 U.S. 1091 (1990) (“A district
court is not required to speculate oniethportion of the record the nonmoving
party relies, nor is it obligated to watteough and search the entire record for
some specific facts that might suppihi® nonmoving party’s claim.”). The parties
are required to designate with specifidity portions of theecord such that the
court can “readily identify the factgpon which the . . . party relies[.fhterRoyal
Corp, 889 F.2d at 111.

IV. Factual Background

On January 12, 2010, at around 86®&., Grosse Pointe Farms (“GPF")
Lieutenant Andrew Rogers was on routpatrol when he noticed a silver Lexus
SUV parked at the end of a one-way &kitzeway from St. Paul’'s Church. (ECF
No. 280-3 at Pg ID 5322.) The churcHasated on Lake Shore Drive in Grosse

Pointe Farms, across from Lake St. Clair.



Lieutenant Rogers ran the vehicle’slnse plate from his patrol car through
the Law Enforcement Information Netwofk.IEN") system and learned that the
car was registered to Kathy Matoakd Michelle Romain, Ms. Romain’s
daughters. I@. at Pg ID 5322-24.Rogers also learned that the license plate had
expired several ga earlier. id.) Because the vehicle wan private property,
Lieutenant Rogers did notliieve there was a reasonitwestigate further or issue
a ticket. (d.)

About an hour later the same eveni@gpF Public Safety Officer (“PSQO”)
Keith Colombo, also on routine patrohme upon the Lexus. (ECF No. 280-5 at
Pg ID 5347-48.) Colombaas concerned because tlexus was the only vehicle
in the driveway, he saw no one around, and it was late on a cold January
weeknight. [d. at Pg ID 5348.) He approached the Lexus and illuminated the
interior with a flashlight to confirm thahere was no one insidlee vehicle, which
there was not. Id. at Pg ID 5349.) PSO Colombo then returned to his patrol car
and ran SUV’s license plate through DNeand discovered it was registered to
Kathy Matouk and Michell®&omain, with an addresd 693 Morningside Lane,
Grosse Pointe Woodsld(; ECF No. 280-24 at Pg ID 5649; ECF No. 280-25 at Pg
ID 5651)

PSO Colombo then got out of his mattar to check th area. (ECF No.

280-5 at Pg ID 5348.) Not seeing anyoR80 Colombo thought the driver and/or



occupants of the Lexus might be dolmnthe water’s edge because, in his
experience, people “very frequently” park in the church parking lot and streets
adjacent to Lake Shore Drive and go down to the lakk) @Aided by the
headlights and spotlight from his patrol ¢acing south on the driveway toward
Lake Shore Drive, the ambient ligihom the snow-coverdeground, and his
flashlight, PSO Colombo noticed footprimtsthe snow on the south-side of Lake
Shore Drive, leading to an embankmentl. &t Pg ID 5350-51.) The footprints
began about seventy-five feet from the Lexusd.) (

PSO Colombo then walked across L&®re Drive to the curb closest to
the lake, where he saw footstepsha snow leading down toward a second
embankment at the water’s edgéd. @t Pg ID 5351.) An impression in the snow
on the first breakwall suggested thatngmne had sat down on the breakwall and
pushed off to get down to the second breakwall. (ECF No. 280-2 at Pg ID 5260.)
Additional prints suggested thatrseone also had sat down on the second
breakwall. [d.) Colombo looked for footprints in the snow leading back from the
water and saw nothingut fresh snow. I1d.)

Based on the footprints and the facttthe lake was open water with no ice
leading directly from the embankment edgeseawall edge into the lake, PSO
Colombo thought that the individual frotime car might be in the waterld()

Over the radio, he reported a suspicious car parked in the driveway of St. Paul's
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Church and requested assistance fronsiygervisor, Lieutenant Rogers. (ECF
No. 280-3 at Pg ID 5323.) Colombo’get was recorded by the GPF dispatcher,
who ran a LEIN on the Lexus’ license @adt 10:01 p.m., which confirmed that
the vehicle was registered to Kathy Matouk and Michelle Romain. (ECF No. 280-
7 at Pg ID 5400-01ECF No. 280-24.)

Lieutenant Rogers and GPF PSO @&mb Trupiano arrived on the scene in
response to PSO Colombo’s report. @atw showed Rogers and Trupiano what
he found and they agreed that someone niighh the water(ECF No. 280-3 at
Pg ID 5330; ECF No. 280-7 at Pg ID 53P1l.ieutenant Rogers activated the GPF
dive team, which consisted of SergeHlwolly Krizmanich and PSOs Colombo,
Wesley Kipke, John Walko, and Geoffrey McQuéefECF No. 280-2 at Pg ID
5261. Lieutenant Rogers also congacthe United States Coast Guard for
assistance in the search and resciek) Rogers testified that he contacted the
Coast Guard shortly after 10:00 p.fCF No. 280-3 at Pg ID 5333.)

The Coast Guard's recordpparently contain a disgpancy as to what time
it was contacted to assist in the seant rescue. Several pages of the Coast
Guard’s Search and ResdiBAR”) file reflect thatit was contacted about a
person in the water off Lake Shore bflGLieutenant Rogers via land line at

10:33 p.m. (ECF No. 296-2 at Pg 8364-66, 5873, 5876, 5888.) The Coast

> Plaintiff initially named Krizmanich, McQeen, and Kipke as defendants in this
lawsuit, but they have since been dismissed.
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Guard's Situation Report (“SITREP”), howay apparently reflects that assistance
was requested at 9:30 p.m., an airboat lmanched at 9:38 p.m., and the airboat
was on scene at 9:51 pIM(ECF No. 296-2 at Pg ID 5861.) In an affidavit
submitted in support of the GPF Defendamiotion for summary judgment, Bruce
W. Czako, the Coast Guard Officer whaeeed Lieutenant Rogers’ call, states
that these earlier entrieseancorrect based on his personal recollection of the
events in question and the other entriehanSearch and Rescue file. (ECF No.
296-2 at Pg ID 5855.) Czako indicates tthet incorrect time are times entered
manually by a station membend.(at Pg ID 5856.)

United States Coast Guard Operati@pecialist First Class Petty Officer
Stephen E. Veda confirms Czako’s statemengsseparate atfavit submitted in
support of the GPF Defendants’ motiom smmmary judgment. (ECF No. 295-2.)
Veda was serving as a Search andcRe<Controller in the Sector Detroit
Command Center on January 12, 201ld. &t Pg ID 5754.) Veda states that he
was notified by Coast Guard Station St. Clair Shores at 10:34 p.m. of a person in

the water. Id. at 5755.)

® Plaintiff does not identify specificallwhere in the SITREP these times are
reflected. In fact, certain portions oktheport provide times in Zulu Time or
Romeo Time, not Easternadidard Time. In a letter to Plaintiff's counsel,
however, counsel for the Coast Guard stHtasentries in the “Action Taken”
sections of the SITREP reflect these eatimes. (ECF N0o296-2 at Pg ID 5861.)

12



As further proof that the Coast Guard was notified prior to 10:30 p.m.,
Plaintiff points to Veda’s statement irshaffidavit that the Coast Guard received a
report of a person missirgnd possibly in the water at 10:34 p.ridowever,

Grosse Pointe Woods (“GPW”) Publicf8y Officer Darryl Fisher, the officer

who Defendants claim went to 693 Margside on the evening of January 12,
2010, testified that he did not report NRomain as missing until 10:42 p.m. (ECF
No. 280-9 at Pg ID 5413.) In other wis, no person was reported missing until
that time.

According to PSO Fisher, he was dispatched to 693 Morningside that
evening to inquire about the Lextigld. at Pg ID 5410.) Using his cell phone,
PSO Fisher called the dispatcher to find out more informatich) Based on cell
phone records, PSO Fisher identified #tad to dispatch as occurring at 10:25
p.m. (d. at Pg ID 5411.) According tosher, Michelle Roma answered the
door at 693 Morningside when he arrivadd he then explained that he was there
to inquire about the Lexusld( at Pg ID 5412.) Michelle told PSO Fisher that her

mother had the carld;) Michelle invited PSO Fisher inside the residendd.) (

" Plaintiff also finds it suspicious thttte Coast Guard report includes the statement
that the person had been missing since p:00 and that footprints led from the

car to the water's edgeS¢eECF No. 298 at Pg ID 5991.) GPF Lieutenant
Rogers testified that he was the only pert contact the Coast Guard, but he was
not the source of this informatiofECF No. 280-3 at Pg ID 5327.)

® Defendants explain that a Grosse Poivteods officer would have been asked to
visit the home because it was within their jurisdiction.
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Fisher testified that there was another feniaside the home and that other family
members arrived while he was ther&d. at 5413.)

According to PSO Fisher, he therked Michelle to try and make some
telephone calls to see if sheuld locate her motherld( at Pg ID 5413.) He
witnessed Michelle miang several calls.1d.) At 10:42 p.m., Fisher made a call
from his cell phone, which he testified wagdispatch to report the information he
had gleaned.|d. at Pg ID 5413.) Fisher callecetdispatcher again at 10:49 p.m.,
asking the dispatcher to contact Grossmted-arms to indicate that Ms. Romain’s
family members were coming to St. Paul's Churdd. &t Pg ID 5414.)

According to Fisher, he left the resi® at the same tinees these family
members. I¢.)

Michelle Romain assexthat the GPW officer who came to her house the
evening of January 12, 2010, was not HS¢her. (ECF No. 298-13 at Pg ID
6740.) According to Michelle, the officaras approximately 6 ft. 1 in. in height,
which is much taller than PSO Fisher, dadl very dark hair and a slender build.
(Id.) Michelle describes PSO Fisher asihg light brown hair and a stocky build.
(Id.) According to the Grosse Pointe Woddsfendants, Plaintiff was provided in
discovery a roster of all GPW DepartmentPublic Safety employees and their

photographs, but Michelle has not identifeedy of those individuals as the person
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who came to 693 Morningside the evenaiglanuary 12, 2010. (ECF No. 274 at
Pg ID 4415 n.4.)

Michelle also insists that the officatho came to the house arrived at 9:25
p.m. and specifically inquired about the whereabouts of her mother, stating that her
mother’s car was found parked in the Paul’'s Church parking lotld() As
Michelle points out in her affidavit, ¢hLexus was not licensed in her mother’s
name. [d.) Thus, Michelle immediaty became suspicious.

Michelle also indicates in contratimn to PSO Fisher’s testimony that when
she left the house to go to St. Paullsu@h, the officer who came to the house
stayed at the residence with othenfiy members who were making calls to
family and friends to find Ms. Romainld( at Pg ID 6741.) Michelle provides
that she left the house with her sigft@llie and Uncle John Matouk at 9:45 p.m.,
and arrived at St. Paul's Churbltween 9:55 anti0:00 p.m. Id.) Michelle
further provides that when they arrivesthe saw a helicopter with lights shining
into the lake across Lake Shore Drivéd.XThere was caution tape around the
Lexus and an officer utilizing @ol to open the car doorld() Michelle attests
that she saw the officer gain entrancé® vehicle and removger mother’s black
purse and search its contentkl.)( The contents of the purse did not include a

cellphone or keys. (ECF No. 280-2 at Pg ID 5260.)
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The purse retrieved frothe Lexus was torn. Thear was not on the strap
and, according to several officers, did appear to come from a physical struggle
or suggest evidence of foul plAy(ECF No. 280-20 at Pg ID 5586; ECF No. 280-
14 at Pg ID 5503; ECF No. 280-19 at Bg5580.) According to Defendant
Daniel Jensen, GPF Chief of Police andeldior of Public Safety, the tear was on
the flap area of the purse. (ECF No. Z&Dat Pg ID 5586.) The tear is pointed
out in the photographs of the purse takearat was found. (ECF No. 280-6 at Pg
ID 5370-74.) These photographs reflegioation of the top ruffle of the purse,
which has approximately ninayers of horizontal ruffles, detached at the seam.
(1d.)

In the meantime, by approximately:00 p.m., GPF Detective Michael
McCarthy had arrived on the scene. (B¢ 280-2 at Pg ID 5270; ECF No. 280-
14 at Pg ID 5505.) The GPF dive teand&oast Guard already were in the water
and searching for a body when DetectiveQdahy arrived. (ECF No. 280-2 at Pg
ID 5270.) Detective McCarthy took pictures tife footprints in the snow, noting

that the pavement from the vehicle to dast edge of Lake Shore Drive was dry

® Plaintiff hypothesizes that the purse was torn during a struggle. Michelle
provides that Ms. Romain carries her puiaatinely on her left shoulder. (ECF
No. 298-13 at PG ID 6742.) Itis notedtire summary of the autopsy report from
the University of Michigarthat Ms. Romain had a contos on the left upper arm.
(ECF No. 280-23 at Pg ID 5645.)
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and no prints were observEd (ECF No. 280-2 at P 5270; ECF No. 280-14 at
Pg ID 5507 see alsd&=CF No. 280-6 at Pg ID 53634.) While the GPF officers

put some tape up to rope off the andzere the prints were found, Lieutenant
Rogers testified that members of the Coast Guard walked through the area after
they arrived and the prints were not me®d by the time they were photographed.
(ECF No. 280-3 at Pg ID 5327.)

Nevertheless, McCarthy wrote in tBéF case file and testified at his
deposition that he observed footprints pioig in the direction of the lake, in the
grass sloping down toward a cement ed{feCF No. 280-2 at Pg ID 5270; ECF
No. 280-14 at Pg ID 5506) He noted thathe cement edge, it appeared someone
may have sat down and that the prints tbentinued toward the lake to a second
(lower) cement edge.ld)) He saw no prints after this pointd{ McCarthy
detected no sign of a struggle from the pooits. (ECF No. 280-2 at Pg ID 5270.)

The GPF dive team and Coast Guardrshed the water near the point of
suspected entry through the late emgrnand early morning hours of January 12

and 13, 2010. The search continued waygproximately 1:40 p.m. on January 13,

% the GPF Department of Publicf8g’s report, PSO Trupiano reported:
“Tracks led from the vehicle to the wat¢sg] edge.” (ECF No. Pg ID 280-2 at

Pg ID 5260.) At his deposition, Trupia acknowledged making the entry and that
there in fact were no visible footprindg the dry pavement the night of January
12, 2010. (ECF No. 280-7 at Pg ID 53861® explained his entry in the police
report was intended to convey that the traokthe snow were in a straight line
from the driver’s side of the vehicle dawthe embankment to the water’s edge.
(Id. at Pg ID 5386-87.)
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with no body being found. GPF Sargent JRekterson, who is and was the officer
in charge of GPF's fire division, brougtite division’s ladder truck to the scene
the morning of January 13, in the everwds needed. (ECF N@80-15 at Pg ID
5519.) Patterson described that therebhasket at the end of the truck’s ladder
that he believe would be used to pubady out of the water, if one was found.
(Id.)

At some point during the evening &dnuary 12, 2010, Lieutenant Rogers
found a black scarf in the median of La&kore Drive. (ECF No. 280-2 at Pg ID
5260; ECF No. 280-3 at Pg ID 5337.) Liemant Rogers showed the scarf to
Michelle Romain when she arrived on therse and she indicated that the scarf did
not belong to her mother. (ECF No. 2B@t Pg ID 5337.) The scarf was placed
in an evidence locker #te GPF Department of PlibSafety, but eventually
donated to Goodwill. I¢. at Pg ID 5333; ECF N&®80-2 at Pg ID 5612.)

The Lexus was towed to the GPF Depeatt of Public Safety and, in the
morning of January 13, 2010, McCarthkeg Defendant Ricky Good, a GPF PSO
assigned to the detective division, to “be a secondary pair of eyes” and go through
the vehicle. (ECF No. 280-17 at Pg#8541.) According t¢*SO Good, McCarthy
said something along the lines of lookigough the vehicle to see if there was

anything suspicious or unusual about the contemdls) (Good received the key for
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the Lexus from Defendant Frank Zielins&nother GPF PSO. (ECF No. 280-2 at
Pg ID 5268.)

PSO Zielinski testified that during the morning of January 13, 2010,
someone at the department instructed tumgo and retrieve a set of keys for the
Lexus. (ECF No. 280-18 at Pg ID 5551-5%pod testified that the instructions
did not come from him. (ECF No. 280-a7Pg ID 5542.) At his deposition on
October 9, 2015, Zielinksi could not recall who gave him the instructions or the
address where he was sent. (ECF No. 288tH) ID 551-52.) He also could not
describe the person who gave him the kéen he arrived at the addressl.)(

Until shown PSO Good's report, Zielinskiddnot remember who he gave the key
to when he returned to the police statiol. &t Pg ID 5553.) According to
Michelle Romain, four to six weeks befdner mother’s disagarance, her mother
told her that a spare set of keys camitag the Lexus spare key and house key, had
gone missing. (ECF No. 298-13 at Pg ID 6741.)

During the first night of the search operation, GPF PSO Trupiano spoke with
Ms. Romain’s brother, John Matouk, whtated that Ms. Romain was upset and
stressed over a lawsuit that started trial on January 12, ZBTF No. 280-2.)

John Matouk had come to St. Paul’'s Chundth Michelle Romainafter they were

informed that the Lexus had been discovered there.
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During the morning of January 13)10, GPF Detective McCarthy received
a telephone call from Michelle Aul{fECF No. 280-2 at Pg ID 5271.) Ault
reported that when leaving the Grogsente Academy at around 7:50 the night
before, she saw a light colored crossoxagticle, possibly a Mercedes, parked on
the church side of the academy groundd.) (The academy is adjacent to St.
Paul's Church. (ECF No. 304-3 at Pg ID 7224.) Ms. Ault did not observe or
notice if the vehicle was occupied. GE No. 280-2 at Pg ID 5271.) McCarthy
wrote in his notes that Ault said she diok believe anything appeared suspicious
at the time, but then she saw the negmorts that morning regarding Ms.

Romain’s disappearanceld)

In an affidavit submitted by Plaintiff ithis case, Ms. Ault also states that
when she left the academy the evenindasfuary 12, 2010, she also noticed a man
running on the lakeside of Lake Shore @iECF No. 340-3 at Pg ID 7224.)

The man was not wearing aatpor was wearing a very light-weight coat, and he
had a scarf around his neckd.J Ms. Ault found it strage that anyone would be
out running without being properlyebsed for the cold weatheidd.j She

suggests in her affidavit that she alspaed seeing the man when she spoke with
the GPF officer on January 13, 2010d.Y At his deposition, Detective McCarthy
only recalled Ms. Ault providing the inforrtian that he included in his report.

(ECF No. 280-14 at Pg ID 5497.)
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A little later on the morning of Janyal3, 2010, Detective McCarthy took a
call from Nancy Barich, a pdegal with the law firm representing Ms. Romain in
the proceedings involving her separatioom her husband, David Romain. (ECF
No. 280-2 at Pg ID 5271.) After seeingthews reports regarding Ms. Romain’s
disappearance, Ms. Barich déed to call the police.ld.) According to Detective
McCarthy’s report, Ms. Barich indicatedathMs. Romain had been at the law
firm’s offices early the preceding weekdhappeared “distraught” and “paranoid.”
(Id.) According to Ms. Bagh, Ms. Romain complaindtiat David Romain was
“controlling.” (Id.) Ms. Barich found Ms. Ronnas behavior not normal and
unusual. Id.)

Detective McCarthy returned to teeene at 10:30 a.m. on January 13 to
meet with GPF Lieutenant Pattersoid.) Patterson told McCarthy that a relative,
John Matouk, wanted to speak with hinbd.Y Patterson found John Matouk
sitting in his vehicle in the driveway &tt. Paul’s Church, onitoring the search
for his sister, and McCarthy introduced himselfl. According to McCarthy,
Matouk indicated that he needed to talkim, but asked that it be at a later time,
(Id.) McCarthy advised Matouk to caat him when he was availabldd.]

Later in the day, Detective McQhy returned a message from Jeanne
Wyatt, who worked at the sanwv firm as Ms. Barich. Id. at Pg ID 5272.) Ms.

Wyatt told McCarthy that she saw Ms. Romairthe firm’s offices within the last
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few weeks and Ms. Rornma“feared trouble from her husband.ld( According to
Ms. Wyatt, Ms. Romain also believediseone was tamperingith her mail, but
Ms. Romain did not have anything specifitd.] Ms. Wyatt told Detective
McCarthy that she did notittk Ms. Romain was depseed and/or despondent.
(1d.)

On January 13, 2010, Chief Jensen sediMs. Romain’s family to make a
missing person report in Grosseme Woods where she livedld() According to
Grosse Pointe Woods Sargent and Director of Public Safety Andrew Pazuchowski,
if there was no direct evidence that Msnfon entered the waten Grosse Pointe
Farms, the “right thing to do” would be bandle the case where she lived, Grosse
Pointe Woods. (ECF No. 274-7 at Pg4b71.) GPF Detective McCarthy faxed
his department’s report to the GPW Department of Public Safety. (ECF No. 280-2
at Pg ID 5272.)

The following morning, January 14, 2010, McCarthy received voicemail
messages concerning Ms. Romain fromaBBartlett, Elizabeth Fisher, and
Martyna Nowak. Id.) Before following up, McCarthy and Defendant Richard
Rosati, a GPF detective andmmander of its detectivmireau, met with Michelle
Romain in the GPF detective bureau offickl.)( According to Detective
McCarthy’s report, Michelle told the faders that her mother was increasingly

paranoid in the last few monthdd.) Ms. Romain thought her cell phone was
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being tapped and thatmae were entering her horaaed so she had the locks
changed. Ifl.) McCarthy wrote that Michelle dinot believe angf her mother’s
concerns were substantiatedcould be confirmed by anyoneld))

Michelle nevertheless told McCarthynd Rosati that she did not think her
mother’s disappearance was voluntarg.)( Michelle indica¢d that her mother
feared trouble from Husband David iRain and Cousin Tim MatoukId()

Michelle did not have any specific reasdadelieve they would harm her mother,
but she thought her father might be capalbleaving someone & harm her. Id.)

Michelle also told Detectives McChst and Rosati that Ms. Romain feared
Tim Matouk because he is a police offiegrd she thought he was attempting to
obtain information on Ms. Romain’s brothdohn Matouk, who Michelle said has
had both criminal and civil issuesld() Michelle indicated that she did not want
to talk about her uncle, Joltatouk, and that it would be best if they talked to
him. (d.) Michelle also believed that herother’s disappearae could be related
to John Matouk, who she said may havgeted her mother for unknown actions.
(1d.)

Michelle relayed that she had been wigr mother in court on a civil matter
on the day of her disappearanchl.)( Michelle indicated that her brother
(Michael), sister (Kellie), anthther also were presentd( The Romains were

the plaintiffs in a lawsuit invoimg black mold in their home.SEeECF No. 274-5
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at Pg ID 4601.) Michell&ast saw her mother whenethleft the courthouse—Ms.
Romain with Michael and Mhelle with her father(ECF No. 280-2 at Pg ID

5272.) Michelle indicated that she went to dinner with her father at a restaurant in
Grosse Pointe Woods and that they satea after dinner at approximately 9:00

p.m. (d.) Michelle thought her motherajpped Michael at home, put gas in the
Lexus (reported as being documented by aesllance tape at thgas station) and
then went to St. Paul’s churchid) Michelle reported that she was told by Cheryl
Sollar that she saw Ms. Rom car alarm going off whil@arked in the church
driveway. (d.at PgID 5273.)

After meeting with Michelle, Detéiwes McCarthy andRosati met with
Grosse Pointe Woods Lieutenant Rasd Sergeant Pazuchowski regarding the
status of the investigationld() The GPW officers advigethat the divers would
be returning to the scene that day. ®ujoent to that meeting, McCarthy returned
Elizabeth Fisher’s phone callld()

Fisher reported to McCarthy that dhedieved she saw Ms. Romain at St.
Paul’'s Church the evening of January 12, 2010.) (Ms. Fisher did not know Ms.
Romain, but thought it was her from thesdeptions provided on the news reports
regarding her disappearancéd. According to Ms. Fisér, Ms. Romain appeared
to be alone at the chelr service and left tbugh the lakeside doors at

approximately 7:15 p.m.Id.) Ms. Fisher describedg¢lwoman she saw as short,
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with a stocky build, brown hair, in her 50’s, wearing a dark-colored, possibly
brown, “poofy” knee-length coat.ld.) Ms. Fisher reported that her friend,
Theresa Brown, who also was at churmtlay have seen the lights of the missing
person’s vehicle flash, as somebody was either unlocking or locking it with a key
fob. (d.)

Detective McCarthy contacted Theae3rown the following day, January
15, 2010 at 11:30 a.m. (ECF No. 280-2 ailP¢&273.) Ms. Brown indicated that
she did not notice Ms. Romain inside theiech the evening of January 12, but she
saw the Lexus parked in the church driegwnear Lake Shor@rive when she left
the service. As Ms. Fisher has reportéd, Brown saw the lights on the vehicle
flash, as if someone was lockingunlocking it with a key fob.ld.) Ms. Brown
did not see anyone near the vehicliel. &t Pg ID 5274.)

Detective McCarthy also followedp on a telephone tip left by Peter
Meldrum with the Grosse Pointe Farms Department of Public Safetyat (Pg ID
5273.) Mr. Meldrum reported that he was/ohg east on Grosse Pointe Boulevard
at approximately 11:00 p.m. on January\Ben he saw an older white mini-van,
possibly a Dodge Caravan,igxg the driveway between St. Paul's church and the
Grosse Pointe Acadenty.(Id.) Mr. Meldrum said theehicle was traveling at a

high rate of speed and entered the easithdanes of Grosse Pointe Boulevard,

1 Grosse Pointe Boulevardns parallel to Lake SheDrive and driveways from
both roads provide access to the academy and church.
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causing Mr. Meldrum to have to brakdd.§J The van turned right on an unknown
street and was last seen travelaagt on Lake Shore Drive passing Moross
Avenue. [d.) Mr. Meldrum did not see who was in the van and did not obtain a
license plate numberld()

On January 15, 2010, Detective McCarthy also returned Martina Nowak’s
call to the department, but did not reach hédl. &t Pg ID 5274.) McCarthy left
Nowack a message to call himd.j McCarthy wrote irthe case report that Ms.
Nowak’s earlier message indicated thlaé may have obse@ woman standing
near the lake near the timeM&. Romain’s disappearancdd.|

When she was deposed in this matteApril 27, 2015, MsNowak testified
that the person she observed on Laker8 Road the evening of January 15, 2010,
at around 8:30 p.m., “seemed” like a mdBCF No. 304-4 at Pg ID 7235, 7239.)
Ms. Nowak described the individual as prblyaaround six feet tall, with a slim
build. (d. at Pg ID 7235) According to M8lowak, she initially called the phone
number provided on the news reports rdgay Ms. Romain’s disappearance and
told the person that she saw a man skdsn all black, taller, average build,
standing on the lake side of the road, #rat he looked like he was crossing over.
(Id. at Pg ID 7237, 7262.) The person with whom she spoke directed her to call
the Grosse Pointe Woods DepartmenPuoblic Safety, which was taking over the

investigation. Id. at Pg ID 7237-38.) Ms. Nowak testified that she eventually
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spoke to someone at the department shared the same informationd. @t 7238-
39.)

On January 15, 2010, Detective McCarthy also attempted to reach Cheryl
Solar, who was believed tave attended the St. PauCfiurch service the night
Ms. Romain disappeared aseden Ms. Romain’s ca(ECF No. 280-2 at Pg ID
5274.) Later that afternoon, at Chiehden’s request, Detectives McCarthy and
Rosati met with William (Bill) Matouk, MsRomain’s brother, at his business in
Grosse Pointe Woods, Woods Wholesale Wing.) (After providing an update of
their investigation, the detectives aslgtl Matouk if he had any information to
assist in their search for Ms. Romaird.)

Bill Matouk informed the officers thadtis and Ms. Romain’s brother, John
Matouk, and Michelle Romain weseispicious regarding Ms. Romain’s
disappearance and did not think itsasuicide or an accidentld() Bill also
indicated that Michelle and John mentioned that Ms. Rosenhif she ever
turned up missing to investigate her hushhaDavid Romain, or cousin, Timothy
Matouk. (d.) Bill told the officers he did ndhink either man would harm Ms.
Romain and that if foul play was involdeit probably was retad to his brother
John’s legal problems.Id.) Bill also told the offters that Ms. Romain stopped by

his store and his home a felays after January 1, taish him and his family a
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happy new year.ld.) Bill was surprised by the unannounced visits from his
sister. (d.)

In the days that followed Ms. Rom&rdisappearance, ¢hGrosse Pointe
Farms Department of Publ®afety received other “tips” about the incident. On
January 17, 2010, PSO Trupiano took aestent from David Grant, who reported
that at around 6:45 or 7:00 p.m. on Janu#tyhe saw a heavy set woman wearing
a dark color trench coat standing on tioeth side of Lake Shore Drive at St.
Paul's Church. (ECF No. 280-2 at Pg3R76.) Grant stated that she was staring
out into the water. 1d.)

On January 18, 2010, Paul Hawk caméhe GPF Department of Public
Safety and met with Chigiensen and Detective McOayt (ECF No. 280-14 at
Pg ID 5504.) Hawk reportetiat he was driving on k& Shore Road in the area
of St. Paul's Church on January 12, whenobserved two vehicles stopped on the
lakeside (i.e. eastbound lanesld.X Hawk indicated thahe vehicles were in the
right or curb lane. I{.) Hawk also saw a womaitting on the breakwall.ld.)

When Detective McCarthy asked Hawken on January 12 this occurred,
Hawk said he was not sure of the exatietj but that it was rdito late afternoon
and light outside. Id.) Detective McCarthy did ridelieve the woman Hawk saw
was Ms. Romain based on ttiaing, but gave him a wigss statement to fill out

and return. Ifl.) Detective McCarthy testifietthat he did not include Hawk’s
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statement in the case report because thaal think the information was relevant
to Ms. Romain. I¢l.)

DetectiveMcCarthysubsequentlyeceived the written report Mr. Hawk
returned to the police stationld() In that report, dated January 19, 2010, Mr.
Hawk indicated that he went to Farmsiikiet and near dusk, while driving home,
saw a woman sitting on the edge of thedbwall across from St. Paul’s Church.
(ECF No. 298-9.) Mr. Hawk describecdetivoman as wearing black clothing and
having dark hair. Ifl.) Mr. Hawk wrote that two vehicles, one dark (navy blue)
and the other of unknown color, were parkethe right lane and impeding traffic.
(1d.)

Mr. Hawk wrote that as he passbeé vehicles, he saw two mend.j He
described the first as Caucasian, ovérd tall and about 240 or more pounds.
(Id.) Mr. Hawk described the second nemhaving darker features, 6 feet or
under, and weighing 200 pounds or leds.) (He stated that both men were
wearing long dress coatsld)

On June 25, 2012, two and a hatays after Ms. Romamdisappearance,
Mr. Hawk filed a propertylamage complaint atehGrosse Pointe Woods
Department of Public Safety regardiagplotch of tar he found on the side-view
mirror of his car, which resembled a hawleCF No. 274-9.) When he made the

report on June 25, Mr. Hawk told a depaght employee that he was a witness in
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the Grosse Pointe Farm’s Romain-Mateolrder and he thought someone put the
tar on his car to send him a message to remain qudetat(Pg ID 4811, 4812.)
The matter was forwarded €@rosse Pointe Woods Detective Anthony Chalut for
follow-up. (d. at Pg ID 4811.)

On January 26, Detective Chalut contacted Grosse Pointe Farms Lieutenant
Rosati regarding Mr. Hawk.Id.) Rosati told Chaluthat he was aware of Mr.
Hawk and that Hawk made a statemmgarding what he withessed on January
12, 2010. Id. at Pg ID 4811-12.) Detective @lat then interviewed Mr. Hawk.
(Id. at Pg ID 4812.) During this intervie Mr. Hawk relayed what he witnessed
the night of Ms. Romais disappearance.d.) Mr. Hawk toldDetective Chalut
that when he passed ttveo men and woman on Lal&hore Drive the night of
January 12, 2010, one of the men plaleischand in his pocket, as though reaching
for a gun. [d.) Chalut noted that Mr. Hawk did not mention the man reaching for
a possible weapon in his GPF written statemelat) (

During their conversation, Mr. Hawkagéd that he wertb the Michigan
State Police and FBI regarding what he $ae night of January 12, 2010, because
no one at the GPF Department of Raldafety ever called him backld()
Detective Chalut wrote in &ireport that he explained that the investigating agency
is responsible for recontacting witnessethdy deem it necessary and that this

seemed to upset Mr. Hawkld() Detective Chalut further explained that, in his
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opinion, Lieutenant Rosati did not find Miawk to be a credible witness due to
inconsistencies in his statements compared to known facts in the kchydn @

June 19, 2014 affidavit Plaintiff submits in response to Defendants’ motions, Mr.
Hawk states that Detece\Chalut asked him if heould positively identify the

men he saw on January 12, 2010. (BMZF288-1 at Pg ID 5714.) Mr. Hawk
provides that when he responded “yes,td2tive Chalut “became very aggressive
and hostile, and accused [him] of givifadse information to the FBI.”Id.)

In the same affidavitylr. Hawk states that heas driving from the Farms
Market between 7:30 and®® p.m. when he observed athhe reported witnessing
on Lake Shore Road on January 12, 201@. at Pg Id 5713.) Mr. Hawk explains
that when he met with the GPF polidéiaers in 2010, he estimated the time he
was passing St. Paul’s Church based srbbiief that the market closed at 7:00
p.m., when it in fact dsed at 8:00 p.m.ld. at Pg ID 5714.)Mr. Hawk further
describes that while approaching St. PaGlairch, he observed what appeared to
be a heavyset woman with dark hairessed in all black othing, sitting on the
breakwall of Lake St. Clair.ld. at Pg ID 5713) He deribes her as motionless
and slightly slumped over and writes thatimmediately beame concerned and
suspicious. Ifl.) Mr. Hawk relates that two vehicles were parked in the lane
closest to the lake and describes ona bksick or dark blue four-door sedan,

possibly a Ford Crown Victoria modelnd the second as a silver Lexus SUV.
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(Id.) Mr. Hawk further providg that the dark blue sedavas a municipal vehicle,
with “BHP” as the first three chacters of the license plateld.)

In this affidavit, Mr. Hawk additionallgtates that as he approached the two
vehicles, he observed two menrstang near each of the cardd.J He described
the first as Caucasian, over six feet talid approximately Z%or more pounds.
(Id.) He describes the second mampgroximately six feet tall, weighing
approximately 200 or less poundsd.)

Mr. Hawk further states that as &pproached the vehicles to ask the men
what they were doing, therfger man reached into hisrier coat pocket as if he
was going to pull something out, but thendly pulled his hand out of his jacket
and put it in his outer pocketld() Mr. Hawk provides that the man then
motioned for him to drive throughld()

In this June 19, 2014 affidavit, Mr. W& writes that he met with officers at
the GPF Department of PublSafety for approximately forty minutes on the
morning of January 18, 2010, to relahat he saw and turned in a written
statement at the officers’ request the following ddg. gt Pg ID 5713-14.) He
subsequently contacted Plaintiff's counstlen he read antale about a FOIA
lawsuit filed by Ms. Romain’s family.ld. at Pg ID 5714.) Mr. Hawk writes that

after seeing a photograph of Timothy Matoh&,can identify him “with absolute

32



certainty” as one of the two men he sawthe side of the road on January 12,
2010. (d. at Pg ID 5715.)

On January 19, 2010, the Grosse Pogans Department of Public Safety
closed its investigation concerning Ms.rRain’s disappearance dtethe transfer
of the matter to Gsse Pointe WoodsId at Pg ID 5275.)

On January 14, 2010, the day afté?Fchad requested that GPW continue
the investigation concerning Ms. Romaidisappearance, Director Pazuchowski
met with Michelle Romain. (ECF N@74-5 at Pg ID 4613.) Pazuchowski
discussed the sequence of events Mithelle and her family’s suspicions
concerning Ms. Romain’s disappearandel.) (Pazuchowski also contacted
Grosse Pointe Farms Detective Mc@girto obtain details concerning GPF’s
investigative efforts. 1¢.) Director Pazuchowski wrote that he thought it was
speculation and assumption that Ms. Ronveas in the water and that GPW
would focus on interviewing and following up on any tips it receivédl.) (

Thereatfter, Director Pazuchowskinséhe two police departments’ case
reports to Crime Stoppers of Miclaig, and confirmed their receiptid(at Pg ID
4592.) Crime Stoppers informed Pazuchowski that it would quickly include a
report about Ms. Romain’s disappearanodts website and prepare a poster
advising people to contact either polaepartment with information concerning

the case. I¢.)
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The Grosse Pointe Woods DepartmenPoblic Safety also investigated Ms.
Romain’s cell phone records and bankaaots to determine if they contained
information relevant tthe investigation. See, e.g ECF No. 274-5 at Pg ID
4594.) Officers also received documeamtsl information from Michelle Romain
and executed search warrants fom@oica Bank, Chadgank, and Verizon
Wireless. [d. at Pg ID 4606, 4608.) They also investigated the post office box
that Ms. Romain had, but closed, besa someone gained access told. 4t
4606, 4611.) A manager at the locatwimere Ms. Romain opened her post office
box reported that a typing error occurkglden the information from Ms. Romain’s
application was entered into the comgnudystem, resulting in the name of
someone who opened a box on the sdate being included on her boxd.(at Pg
ID 4617.)

On January 13, 2010, GPW Deteetidohn Kosanke received a telephone
call from Elizabeth Fisher who reported tkae saw Ms. Romain enter St. Paul's
Church the night before at around 7:05 p{ECF No. 274-5 at Pg ID 4585.) Ms.
Fisher indicated that M&omain sat in back arttlat her body language while
walking indicated she was depresséd.) (Specifically, Ms. Fisher described that
Ms. Romain walked slowly ahin a slumped position.Id.) According to Ms.

Fisher, the service lasted until 7:20 p.md &he saw Ms. Romain leave the church.
(Id.)
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Also on January 13, Ms. Nowak callthe GPW Department of Public
Safety to report seeing a person on Lake Shore Drive at 8:30 p.m. the previous
evening. [d. at Pg ID 4587.) Ms. Nowakdicated that the person waiessed in
all black clothing and was standing on greperty adjacent to the lake, facing the
road near St. Paul’'s churchd.] According to the report entered by GPW
employee Agnes Burcar, Ms. Nowak reggor being unsure if the person was a
male or female. I¢.)

On January 18, 2010, GPW LieutenKeith Waszak contacted Ms. Fisher
to obtain more detail about what she obséraeSt. Paul’'s Church the night of Ms.
Romain’s disappearance. GE No. 274-5 at Pg ID 4599 Ms. Fisher provided
that she was at St. Paul's Church faeavice that began at 7:00 p.m., and that
shortly before it started, she saw aman matching Ms. Romain’s description
enter the church.Id.) Ms. Fisher stated thatelhwoman left at the end of the
service, with the regif the attendees.Id)) When asked if she saw Ms. Romain in
the parking lot or near a vehicle, Ms. Faslindicated that she parks in the lot in
the rear of the churcimd not in the driveway.ld.) When Lieutenant Waszak
asked Ms. Fisher if sheelrd a car alarm, she statidt it was her friend who
heard it, but it was not an alarm like wh&meone activatesetpanic button or a
car is being broken into.ld.) Ms. Fisher explained that it was two audible chirps,

like when someone locks the car doonsl.)(
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Lieutenant Waszak also followegh with Ms. Nowak about what she
reported seeing while driving on Lakb@e Drive the night of January 12d.}

Ms. Nowak provided that she saw a pera@aring clothing that looked to be all
black standing on the lake side of the road and not movidg. Ms. Nowak
indicated that this was at 8:30 p.nd.}

On January 18, 2010, Lieutenant Wasand Director Pazuchowski also
interviewed Ms. Romain’eusband, David Romain, lais home. (ECF No. 274-5
at Pg ID 4601.) In addition to providirigat he, Ms. Romain, and their children
spent January 12 in court proceedings imvg their black mold case, Mr. Romain
indicated that he went to dinner latetiwhis daughters and a cousin, Frank Lufty.
(Id.) Mr. Romain told the officers that eent directly home after dinner, went to
sleep, and then was awakened by a call fintsrson, Michael, who said that the
police were over and somethingdhaappened to Ms. Romainld( When asked
what he thought about her disappearance Rdmain stated that he did not think
Ms. Romain’s brother John had anythinglowith it, but he speculated that there
may be someone out to get to Johial. &t Pg ID 4601-02.) The officers asked
Mr. Romain to provide his bank accountarmation, which he dropped off at the
department on January 19 and 27, 2010. &t 4606, 4617.) Mr. Romain also

stated that he would provide the officers with his cell phone recoldisat @617.)
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The Grosse Pointe Woods DepartmarnPublic Safety asked the Michigan
State Police to administer a polygraph tedbavid Romain. (ECF No. 274-7 at
Pg ID 4739-40; ECF No. 274-3 at Pg IB28.) Lieutenant W&zak and Detective
Pazuchowski were present during the padydr and received a verbal report of the
results, but not a written reportld() Lieutenant Waszak recalled that the MSP
polygraph operator concluded that Mr. Ramaas being truthful regarding Ms.
Romain’s disappearance. GE No. 274-3 at Pg ID 4523.) Detective Pazuchowski
testified that Mr. Romain did not palsis polygraph test, but that the polygraph
operator believed this mayVabeen due to questions posed to Mr. Romain about
a possible affair he had or anothermam. (ECF No. 274-7 at Pg ID 4740.)

When Waszak and Pazuchowskenviewed the Romain children the
following day, they confirmed their fatis version of the events on January 12,
2010. (d. at 4602.) Michael told the officetisat he did not believe any family
was directly involved in his mother’ssdippearance, but he was concerned that
someone might be t@fr John Matouk. Id.) Michelle repeated her belief that her
father, Tim Matouk, Bill Matouk, or sneone after John Mauk may have had
something to do with her rtiwer’s disappearanceld() Michelle told Lieutenant
Waszak and Director Pazumwski that she found it suspicious that her father and
Tim Matouk were ira closed door meeting with Bill Matouk at Bill's store on

January 16, 2010, which Michelle lead about from hesousin, Anthony
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(“Tony”) Pipia. (d.) Michelle was not able to provide the officers with any
information on why Bill, Tim, or Daw would be involved in Ms. Romain’s
disappearance, unless it was to make Matouk look bad and pin it on him.
(1d.)

Lieutenant Waszak interviewed Mr. Pipia at the GPW Department of Public
Safety on February 8, 2010ld(at Pg ID 4625.) According to the department
report, Mr. Pipia did not have information to assist in the investigation). (

GPW officers did not interview Tim Maii or Bill Matouk. At the time of
Ms. Romain’s disapgarance, Tim Matouk was a pm#i officer in Harper Woods
and Bill Matouk owned a bus#ss where many officers werastomers. Detective
Pazuchowski felt that this eated a conflict of interesbr his department and it
was better to call the stapelice to investigate them. (ECF No. 274-7 at Pg ID
4747, 4749.) Detective Pazhwowski testified that hasked the Michigan State
Police to administer polygraph tests tanTand Bill, but they chose not to submit
to a polygraph. I{l. at 4742.) Detective Pazuchskv believes he spoke with
Detective Tawana Powell at the MSRd. @743.)

When she was deposed in this matbetective Powell confirmed that at
some point in 2010, her superiors sumnebher to go to the GPW Department of
Public Safety and speak with DetectRazuchowski regarding the Romain case.

(ECF No. 298-2 at Pg ID 6039.) Accarg to Detective Powell, Pazuchowski
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asked MSP for assistance with the irtigegion, specifically to interview Tim
Matouk and another family membeid.(at Pg ID 6039-40.) Detective Powell
recalled that GPW was asking MSP to conduct the interviews because of “some
type of perceived conflict of interest[.]'1d| at Pg ID 6040.) She also recalled that
Detective Pazuchowski said something ® ¢iffect that the interviews were “to
clear them.” Id.) Detective Powell testified that she responded: “We don’t clear
people.” (d.)

After meeting with Detective Pazuchskv, Detective Powell reported to her
boss, Darryl Hill, that the assistance\@Rvas requesting was not something they
could do. [d. at Pg ID 6040, 6042) As Deteve Powell explained during her
deposition:

Usually, when we are asked to interview somebody, we
are a part of the case. Jtstome out cold, when | say
cold, that means having no knledge of the case, just to
come out cold and interview. As a law enforcement
investigator myself, you conte me and sa hey, can

you interview this person. It doesn’'t cease—that’s not
the only function. What has happen, especially in a
homicide or a missing person, you need to read the file.
You need to have some knowtge of it. | can’t just
go—you tell me this person said this happened, this
person said that happenettd go sit down with him,

did you do it? | mean, | va to establish questions.

I've got to establish a ground for questioning people, you
know, and Pazuchowski did. Isaid this is the file. You
can read it, you can look &t However, | don't clear
people. No matter what | gmd look at this file and
guestion somebody. | don't cleaeople. So | needed to

39



get clarification from my boss as to what are we doing.

Knowing that | was asked &ssess the case, | was never

going to be investigating ¢hcase. | was just assessing

the case to see what resoes MSP could provide to

assist them and | was going to report back to my boss,

there are the resources, a reviawhe file, | feel like

blah, blah, blah, blah, blahYou know, it was going to

be like that.
(Id. at 6041-42.) Detective Powell prepdran email for Hill summarizing what
Pazuchowski was requesting and her assessand left it to her superior to
communicate back to Dattive Pazuchowski.ld. at Pg ID 6040, 6042) Powell
testified that if Pazuchowski’'s usetbie term “clear” was just a misuse, she
believed he could clearahup with her boss.Id. at Pg ID 6042.) When asked if
MSP eventually interviewed Tim Matoukéthe other family member, Detective
Powell said no, because thereswep other dialogue beyond thald. (@t Pg ID
6040.)

At some point in time, Ms. Romainfamily told GPW officers about Ms.

Alt's report of seeing a suspicious whittercedes SUV in the Grosse Pointe
Academy lot between 7:30 and 8:00 p.ne tight Ms. Romain disappeared. (ECF
No. 274-5 at Pg ID 4581.) They alsovgahe officers the names of several
individuals who attended services at SulRaChurch that evening: Mr. Fisher,
Annette Eusenva, and Theresa Browial. &t Pg ID 4581-82.) Detective Kosanke
reached out to those individualdd.(at Pg ID 4582.) Ms. Eusenva told Detective

Kosanke that she did not know Ms. Romand did not see anyone at services that
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she did not recognize. Ms. Brown adwghat she did not see Ms. Romain in
church, but Celest Herrity,lwo was there, may haveld( Detective Kosanke
contacted Ms. Herrity, who also reportbat she did notee Ms. Romain in
church.

At the request of Ms. Romain’s childreMary Louise Orsini came to the
GPW Department of Public Safety tcopide a written statement on January 19,
2010. (ECF No. 304-2.) Ms. Orsini talde officer with whonshe met that she
went to St. Paul’'s Church at 5:30 p.om the day Ms. Romawent missing. (ECF
No. 274-5 at Pg ID 4604.) Because of a large gathering at the school, Ms. Orsini
said that she was forced to park heradang the curb on the driveway to Lake
Shore Drive. Id.) Ms. Orsini indicated that veim she left at approximately 7:30-
7:45 p.m., there were no cars parked imfrar behind her vehicle and no cars in
the lot. (d.)

Lieutenant Waszak followed up with Ms. Orsini on January 20, 2010, asking
her to clarify her written statement andspibly provide additional information.

(Id. at Pg ID 4608.) With respect to heasitsiment that there w&no cars in front

or behind her vehicle when she left StuPaChurch, Ms. Orsini explained that
there were no other vehicles parked on tieedihat leads to and from Lake Shore.
(Id.) Her vehicle was the only car on the drivid.)( Ms. Orsini indicated that

there may have been cardhe parking lot, as there wa function at the academy

41



that evening. Ifl.) Ms. Orsini gave Lieutenakifaszak additional names of people
at the church that evening, which iadéd the Fishers and Cecile Herrityd.)
Lieutenant Waszak left a mgage with those individuals.

Lieutenant Waszak spoke with Ms. Herrity on January 21, 2a@i0at(Pg
ID 4012.) As she previously reported, Mterrity stated that she did not know
Ms. Romain and does not recsdleing her in the churchld() Ms. Herrity
provided that she was parked on theelvay and when she left—which she
believed was at around 7:25m-—she could recall seeing only a black van parked
about three parking spaces aheatasfcar in the driveway.ld.)

Lieutenant Waszak spoke with Ralphd Elizabeth Fisher the following
day, and they did not provide any moréommnation than they previously shared.
(Id. at Pg ID 4615.) Grosse PoiMéods officers interviewed additional
individuals, including several of Ms. Romain’s friends and co-workers, but
received no information from themmnb@ent to their investigation.

On March 20, 2010, fishermen fount@dy in the Detroit River near the
Livingston Channel, which is in Amhebstrg, Ontario, Canada, and the Canadian
Coast Guard responded tethrea. (ECF No. 280-2Rg ID 5278, 5279.) The
Grosse lle Police Department receives ihformation and passed it along to the
GPF Department of Public Safetyld.)] GPF Detective McCarthy called the

Ontario Provincial Police and spoke willetective Chris Coene, who indicated
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that the body was believed to be a femald.) (Detective McCarthy advised
Coene of the missing person’s repartia description of Ms. Romain and
provided that GPF detectives wdule responding to the aredd.] Coene
requested copies of the missing person repordssist them in their investigation.
(Id.) When asked during his depositiorthis matter why GPF did not refer the
Canadian authorities to GPW, DetectResati testified that GPF knew no GPW
detectives worked on SaturdaECF No. 280-19 at Pg ID 5573.)

At 10:30 a.m., Detectives McCarthy and Rosati left for Amherstburg,
Ontario. (ECF No. 280-2 at Pg ID 52Y&n route, they received a call from
Detective Coene whstated that the body matched .NRomain’s description.Id.)
When they arrived at the CanadianaSbGuard Base, Detectives McCarthy and
Rosati made a tentative identificatias the body and clothing matched Ms.
Romain’s description.lqd.) They contacted MichellBRomain and Bill Matouk to
inform them of the discovery. (ECF N280-19 at Pg 5568.) Rosati also notified
Grosse Pointe Woods Dete@iazuchowski to inform im of this development.
(Id. at Pg ID 5279.) The body was transfdrte the Coroner for the Province of
Ontario for an autopsy.ld. at Pg ID 5278.)

Copies of the GPF Department of Ral3afety’s reports were forwarded to
Detective Coene.ld. at Pg ID 5279.) Detective Coene indicated that he would

forward his reports to GPFId()
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The Canadian coroner, Dr. Marvenl®x performed an autopsy on March
22, 2010. Id.; ECF No. 280-21.) Dr. Oxley ned in his autopsy report that
neither United States nor Canadian policgpgeted foul play and that while Ms.
Romain’s entry into Lake St. Claivas not witnessedhere was some
circumstantial evidence that she maydatended to take her lifeld( at Pg ID
5621.) The report noted paid psychosis (presumetf).(d. at Pg ID 5620.)
Dr. Oxley nevertheless wrote that he foumsufficient evideoe that Ms. Romain
intended to take her life.ld. at Pg ID 5621) Dr. Oxley concluded that the cause
of death was drowning and the mannedeéth undetermined. (ECF No. 280-21
at Pg ID 5621.) The body was reledgo the Macomb County Medical
Examiner’s Office, where Dr. Daniel Bpconducted a sepdesautopsy on March
23, 2010. (ECF No. 280-22.) Dr. Spieached the samemclusions as Dr.
Oxley. (d. at Pg ID 5635.) He noted that “tleeck of significant injuries makes
homicide less likely” and the lack of axplanation for why Ms. Romain would be
at the water’'s edge matfa]n accidental manner afeath ... quite unlikely.” 1¢l.)

At Michelle Romain’s request,third autopsy was performed at the

University of Michigan by Dr. Jeffreyentzen on March 25, 2010. (ECF No. 280-

2During their depositions, Detectives Mc@grand Rosati testified that they did
not know how the Canadian authorit@stained the information concerning Ms.
Romain’s mental health that was in Banadian coroner’s report and purportedly
a supplemental report from the Ontario Pnaval Police. (ECF No. 280-19 at Pg
ID 5568; ECF No. 280-14 at Pg ID 5498-pHowever, the information was in the
GPF police report sharedth Detective Coene.
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23.) Dr. Jentzen opined that the cao$ death was most likely freshwater
drowning and the manner of death undeterminédl. a¢ Pg ID 5637.) He noted
no significant trauma, but contosis on the left upper armid()

With Ms. Romain’s body lcated, the Grosse Poinféoods Department of
Public Safety closed its missing persda hut kept the investigation of her
disappearance open, but inactive. (BGF 274-7 at Pg ID 4783-84.) Director
Jensen testified that the Grosse Poliraems Department #tublic Safety found
insufficient evidence toslach an official conclusioregarding the cause of Ms.
Romain’s disappearance and/or deathCKENo. 280-2 at Pg ID 5257.) He further
testified that the case remains open andribat credible evidase as to the cause
of her disappearance or death would lmedhghly investigated if presentedd.(
at Pg ID 5258.)

V. Applicable Law and Analysis

A.  Statute of Limitations

The Grosse Pointe Woods Defendantst fargue in support of their motion
for summary judgment that Plaintiff's 8§ 1983 and 1985 claims are barred by the
applicable three-year statute of limitats. They contend that Michelle Romain
was involved in the police investigati from the night of Ms. Romain’s
disappearance and knew or had reason to lafdine causes of action now pled as

of the summer of 2010—when Michellgamed her own medical examiner to
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perform an autopsy of Ms. Romain’s body or hired a private investigator to
uncover the circumstances surroundingdeath. The GPW Defendants do not
extrapolate on their argument to identife thpecific information Michelle knew or
should have known that would have endldter to pursue the current civil rights
claims eatrlier.

In fact, Plaintiff argues in response that she did not obtain the information
necessary to file the current action uftbruary 2012, when Michelle Romain
prevailed in her FOIA lawsuit filed againGrosse Pointe Woods. While Michelle
previously was suspicious concernimgr mother’s disappearance, Plaintiff
contends that these suspicions werg a@oihfirmed upon receipt of those records.

The GPW Defendants do not take up itis¢atute of limitations argument in
their reply brief. In light of the feeless of their initial argument and Plaintiff’s
response, the Court concludes that théuse of limitations is not a bar to
Plaintiff’s civil rights claims.

B. 42 U.S.C. 81985 (Conspiracy)

The GPW Defendants argue that Ridf's § 1985 claim is subject to
dismissal because she fails to allegeedmination based onca, gender or other
class-based invidiously discriminatory amisn They further argue that under Sixth
Circuit precedent, Plaintiff cannot restr§1985 claim on a “class-of-one” theory.

The GPF Defendants contend that evedar a class-of-one claim, Plaintiff's
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8 1985 claim fails because there is no ewmitk that Defendants conspired to treat
Ms. Romain’s case differently in all relent and material respect from others
similarly situated.

The Court is at a loss for why thedefendants devote such a significant
portion of their summary judgment briefsguing the availability and/or viability
of a 8 1985 claim under a class-of-one thewatyen this Court already has rule that
it would be futile for Plaintiff to add sudnclaim. (ECF No313.) As the Court
expressly concluded in its decision dergyPlaintiff’s motion to file a third
amended complaint, “the SixCircuit has held that aads-of-one equal protection
claim cannot be the basis of 4985 civil conspiracy claim.” 4. at Pg ID 7463,
citing cases.) The Court rejected Plaintiff's reliancéJomani v. Michigan
Department of Correctiongl32 F. App’x 453 (6th Cir. 2011), to demonstrate that
such a claim is viable.Id.) This is the same case Plaintiff now relies upon in
response to Defendants’ summary judgment arguments. (ECF No. 298 at Pg ID
6014-15.) As this Court previously statdide plaintiff's clas-of-one claim in
Umaniwas independent of his § 1985 comapy claim and the Sixth Circuit
evaluated the two claims separate(}:CF No. 313 at Pg ID 7463.)

Plaintiff does not attempt to showatrtDefendants conspired to violate Ms.
Romain’s civil rights baskon “some racial or other class-based invidiously

discriminatory animus."Umani, 432 F. App’x at 461 (stating what the plaintiff
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had to show to prove his 8§ 1985 claims such, this Court concludes that
Defendants are entitled to summary judgmeith respect to Plaintiff's § 1985
claim.

C. 42 U.S.C. 81983 — State Created Danger

In order to establish liability underl®83, the plaintiff must demonstrate the
“depriv[ation] of a right secured by theo@stitution or laws of the United States ...
by a person acting under color of state laiafegory v. Shelby Cty., Ten220
F.3d 433, 441 (6th Cir. 2000) (citirgearcy v. City of Daytqr38 F.3d 282, 286
(6th Cir. 1994) (citing-lagg Bros. v. BrooksA436 U.S. 149, 155 (1978))).
Defendant Matouk argues that he is erditie summary judgment with respect to
Plaintiff's § 1983 claim because he was acting in his capacity as a Harper
Woods police officer when allegediypgaging in the conduct set forth in the
complaint. “Private persons jointly engageith state officials in a deprivation of
civil rights are acting under color ofafor purposes of § 1983[,]” however.
Hooks v. Hooks/71 F.2d 935, 943 (6th Cir. 1985}tifeg cases). Plaintiff alleges
that Matouk was engagedancivil conspiracy with the defendant Grosse Pointe
Farms and Grosse Pointe Woodsadfs to deprive Ms. Romain of her

constitutional rights. Thud, Plaintiff can establish a conspiracy between Tim
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Matouk and any state actor to deprive Ms. Romain of her federal rights, he can be
held liable under § 1985.

Establishing a conspiracy under 8§ 1983uiees proof “that (1) a single plan
existed, (2) the conspirators sharezbaspiratorial objective to deprive the
plaintiff[] of [her] constitutional rightsand (3) an overt act was committedRevis
v. Meldrum 489 F.3d 273, 290 (6th Cir. 2007Express agreement among all the
conspirators is not necessary to find gxistence of al conspiracy.” Hooks
771 F.2d 944. Further, “[a¢th conspirator need notueaknown all of the details
of the illegal plan or all of the participants involvedd.

Plaintiff's § 1983 claim is premised on her assertion that Defendants
committed affirmative acts which credta risk that Ms. Romain would be
exposed to an act of violence by a tipadty. (ECF No. 93 at Pg ID 1132.)
Plaintiff states in the Second Amedéomplaint: “The individually named
Defendants, acting in concert with each otlaeted purposely with the intent of
creating a danger to JoAnn by making it kmoww Killer John Doe that they would
immediately cover up the murdand rule it a suicide.”ld.) This alleges a
violation of Ms. Romain’s substantiviie process rights under the Fourteenth

Amendment.

13 Defendants’ counsel argued at the mothearing that prior to responding to

their summary judgment motions, Plaintiéver asserted a conspiracy claim under
§ 1983 (as opposed to § 1985). This Court does not agsee, €.g.2nd Amen.
Compl. § 74, ECF No. 93 at Pg ID 1132.)
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As a general rule, “[tihe Due Pras=Clause does not require the State to
protect the life, liberty, and property ib$ citizens against invasion by private
actors[.]” Koulta v. Merciez477 F.3d 442, 445 (6th Cir. 2007) (quoting
DeShaney v. Winnebago CBep’t of Soc. Servs489 U.S. 189, 195 (1989)).
Two exceptions to this rule grew outldéShaney The first, which was expressly
recognized by th®eShaneyourt, arises “when the State takes a person into its
custody and holds him there against his wilDéShaney489 U.S. at 199-200. In
that instance, “the Constitution imposes upon [the State] a corresponding duty to
assume some responsibility for [the per's] safety and geeral well-being.”1d.
Plaintiff does not allege that Ms. Romauas ever in state custody and that this
“special relationship” exception applies.

Plaintiff does allege, however, thhis case falls within the second
exception: a “state-created danger.d prevail under a ate-created danger
theory, Plaintiff must showhe following three things:

“(1) an affirmative act by ta state which either created
or increased the risk that the plaintiff would be exposed
to an act of violence by a thliparty; (2) a special danger
to the plaintiff wherein the state’s actions placed the
plaintiff specifically at riskas distinguished from a risk
that affects the public at laegand (3) the state knew or
should have known that its actions specifically
endangered the plaintiff.”

Koulta, 477 F.3d at 445 (quotintpnes v. Reynold438 F.3d 685, 690 (6th Cir.

2006) (quotingCartwright v. City of Marine City336 F.3d 487, 493 (6th Cir.
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2003))). “The ultimate question in detammg whether an affirmative state action
increased danger to an individual isetier the individual was safer before the
state action than after it.Stiles ex rel. D.S. v. Grainger Cty., Ter819 F.3d 834,
854 (6th Cir. 2016) (citindasinski v. Tyler729 F.3d 531, 539 (6th Cir. 2013)).

A failure to act will not satisfy thert element of the state-created danger
test. Koulta, 477 F.3d at 4455heets v. Mullin®287 F.3d 581, 588-89 (6th Cir.
2002) (failing to pursue and investigat domestic-disturbance call was not an
affirmative act). Recognizing that it isrmetimes difficult to distinguish between
action and inaction, the Sixth Circuit focuses on “whether [the victim] was safer
before the state action thhe [or she] was after it.Cartwright, 336 F.3d at 493.

“If the claimant thus cannot identify conduct by the state which either created or
increased the risk of harm to which [the victim] was exposed, [Sixth Circuit]
precedent|[] instruct[s courtg) consider the [defendants’] conduct as falling on the
inaction side of the line.’Koulta, 477 F.3d at 446 (internal quotation marks and
citations omitted, brackets added).

In DeShaneythe Supreme Court found n@at& created action because the
state’s temporary custody of a child befog&urning him to his dangerous father
did not increase the child’s risk of habmacause the state “placed him in no worse
position than that in which hgould have been had it natted at all.” 489 U.S. at

201. InStiles the Sixth Circuit held that school officials did not increase the risk
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of harm to a student by previously fatj to punish or insufficiently punishing his
assailants or by ignoringdangerous situation. 819 F.3d at 854-55 (“Failing to
punish students, failing to enforce the law, failing to enforce school policy, and
failing to refer assaults to [the Townslsighief of police] are plainly omissions
rather than affirmative acts.”). Koulta, the Sixth Circuit found no affirmative
act exposing police officers to liability uada state-createthnger theory where
the officers had encountered a drunivelr in her car on her ex-boyfriend’s
driveway minutes before she ran a red lightl killed the plaintiff's decedent, and
the officers ordered the drunk driver to leave without administering a Breathalyzer
test or otherwise determining the extehher inebriation. 477 F.3d at 446.

To prevail on her state-created dangently, Plaintiff must prove more than
that Defendants engaged in affirmataas to conceal the identity of Ms.
Romain’s alleged killer. In other wabs, liability cannot be premised on the
conclusion provided by Pldiff's expert, Salvatore Rastrelli, that “the police
conduct [in this case] was either an exasngl gross incompetence or intentional
dereliction of duties to cover up the details of [Msnin]'s death.” (ECF No.
298-7 at Pg ID 6256.) This is so even if Plaintiff presented evidence to support her
theory that Ms. Romain vgamurdered because she bmeaaware of illegal activity

at Bill Matouk’s store and that, as “buddf of Bill, the Déendants covered it
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up* Once Ms. Romain was killed—whithe Court will assume for purposes of
deciding Defendants’ motions as this ie tipinion of Plaintiff's experts—nothing
Defendants did could haveeated or increased the risk of danger to her.
Defendantsallegedawaeness of the danger Killer John Doe posed to Ms.
Romain before she was harmed also doesimotv an affirmative act that created
the harm or rendered her mar@nerable to dangerSee Jones438 F.3d at 691
(finding no affirmative act where the defitant officers came upon an illegal drag
race and failed to stop itgheets287 F.3d at 588-89 (finding no affirmative act
where the defendant officer failed to intereemhen told of individual’s threat to
kill his children when the individual subsequently shot and killed his baby
daughter). “[lJ]gnoringa dangerous situation is uswyatiot an affirmative act and,
furthermore, usually cannotdrease a preexisting dangeftiles 819 F.2d at 855

(citing McQueen v. Beecher Cmty. S¢cHS83 F.3d 460, 465-66 (6th Cir. 2006) and

1 As Defendants point out, Plaintiff fails ppesent any evidence to support her
assertion that Bill Matuk was involved in “plentof illegal activity” (seeECF No.
298 at Pg ID 5970) and she mischaracterizes his relationship with the officers
named in this action to suggest that tivare close enough that the officers would
be willing to conceal his involvement ammurder. During the deposition of Bill
Matouk that Plaintiff offers to demonstrate this close relationship, Plaintiff’s
counsel repeatedly tried to get Mr. Matdoksay that he was “buddies” with the
named officers. ee e.g.ECF No. 298-11 at Pg IB507-16, 6582-89.) What the
deposition testimony reflects is that soaig¢he defendants are or have been
customers at Bill Matouk’s store and Wwas friendly with them, but never
socialized with them.1d.) Notably, Defendants chatige the admissibility of this
testimony; however, the Court will assuthat it is admissible for purpose of
deciding their motion.
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Jones 438 F.3d at 691)As such, even accepting as tiRlaintiff's assertion that
officers visited the Romain home and contacted the Coast Guard to report Ms.
Romain’s disappearance before PSQo@o claims to have started his
investigation—thus suggesting that those officers had an earlier warning of the
harm to befall her—this does not reflaftirmative conduct creating or increasing
the risk of danger to hér.

In comparison, the Court believes Plaintiff could survive summary judgment
on her state-created danger theory ifslas alleges, Defelants “ma[de] it known
to Killer John Doe that they would immtely cover up [Ms. Romain’s] murder
and rule it a suicide.” (ECF No. 93 at Pg ID 1182¢ alsd&ECF No. 298 at Pg ID
6011.) As the Sixth Circuit recentlylamowledged, “[there may be scenarios
where a state official increas the risk of harm by encouraging a violent actor to
do something he would not otherwise have ddfie€hgler v. Arnold 862 F.3d

571,576 (2017). Nevertheless, Plaintiftpents absolutely no evidence to suggest

> Notably, Plaintiff has failed to idenyitthe individual who she claims came to
the Romain residence at 9:25 p.m. onuzay 12, 2010. The individual was not
any of the defendants and Plaintiff has identified the individual as an employee
of the Grosse Pointe Woods Departmen®oblic Safety. As such, there is no
evidence that this individuavas even connected to Deflants, much less that the
individual conspired with them.

®Yet, Plaintiff seems to suggest tiam Matouk was Ms. Romain’s killer and
that he would have haed her regardless ohy conduct by Defendants.
Specifically, Plaintiff’'s evidence reflectiat Ms. Romain was afraid of Tim
Matouk, he threatened he could make disappear, and Ms. Romain told friends
and family that if she disappred, they should suspect him.
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that, before Ms. Romain was harm#ét GPF or DPW Defendants communicated
to her killer that they would cover upshactions. Nor does Plaintiff show that
these defendants did anything to encoutdgeRomain’s killer. As stated in
Section IlI: “One of the principle purposes of the summary judgment rule is to
isolate and dispose of factually upportable claims or defenses .. Celotex

477 U.S. at 323-24. To survive summarggment, Plaintiff “must be able to
show sufficient probative evidence thabuld permit a finding in [their] favor on
more than mere speculation, conjecture, or fantasgwis v. Philip Morris Ing.

355 F.3d 515, 533 (6th Cir. 2004) (intergaotation marks and citation omitted);
see also Moore v. City of Paduca&90 F.2d 831, 834 (6th Cir. 1989) (holding that
proof of a civil conspiracy undé&r 1983 requires “evidence beyond mere
conjecture and speculation that an agreement existed”).

In short, Plaintiff fails to presemrtvidence to create a genuine issue of
material fact to support her stateeated danger claim under § 1983. Even
assuming that Defendants botched their investigation of Ms. Romain’s
disappearance and even assugrthat this was done intentionally to conceal the
fact that she was murdered and the idgf her killer, such conduct occurred

after she was harmed. As such, it did not create or increase any risk of harm to

7 Plaintiff's counsel argued at the mati hearing that if Ms. Romain was not
killed the night of January 12, 2010, Defendants’ actions after she disappeared put
her at greater risk of harm. NeverttesggPlaintiff cannot show that Ms. Romain
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Ms. Romain. Further, even if Defendanisre aware of the dger to Ms. Romain
before she disappeared, ignoring thatrhdoes not reflect an affirmative act
supporting liability under their stateeated danger theory. While Plaintiff
hypothesizes that Ms. Romain’s killer ssamboldened to act because the officer
defendants made it known that they wbabver up his actions, she presents no
evidence on which a jury couldlyeo reach this conclusion.

For these reasons, the Court conclutias the police officer defendants are
entitled to summary judgment on PlaintifBs1983 claim. Absent evidence that
these defendants conspired with Tim Ma, he also cannot be held liable under
§ 1983.

D. 42 U.S.C. § 1983 — Municipal Liability

A municipality can be liable under®83 only if there is some underlying
constitutional violation for which it could be held responsiiMzQueen v.
Beecher Cmty. Sch<l33 F.3d 460, 471 (6th Cir. 2006). In other words, Grosse
Pointe Farms and Grosse Pointe Woods may be held liable only “if there is a
showing of liability on the paf [their] officials.” Bukowski v. City of Akrqrd26
F.3d 702, 712 (6th Cir. 2003). As such, the Court’s determination that Plaintiff

fails to create a genuinssue of material fact wittespect to her § 1983 claims

was not killed that evening. Furthé@rywould be pure speculation for a jury to
conclude that Defendantslleged “sloppy police work” increased any risk of
danger to her.
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against the individual officers resolves her claim against the municipality
defendants as well.

E.  Wrongful Death

Prior to the filing of their Second Aended Complaint, Plaintiff failed to
identify whether her wrongful deathlaim” was broughunder § 1983 or
Michigan law. In her Second Amend€dmplaint, however, Plaintiff clearly
identifies the claim as beidgought under federal lawSéeECF No. 93 at Pg ID
1135.) Yet, Plaintiff obfuscates the issugasponse to the arguments asserted in
Defendant Matouk’s summary judgmenttioa by arguing that the form of the
complaint is not what matters but whether substance allegedorts the claim.
(SeeECF No. 298 at Pg ID 593-84.) When aske clarify at the motion hearing,
Plaintiff’'s counsel provided that the claimmasserted under federal law against the
GPW and GPF Defendants and under statealgainst Tim Matouk. Regardless of
whether the claim is asserted under 83188Michigan lawhowever, the Court
concludes that it must be dismissed.

As the Court noted in its July 32015 opinion and order granting in part
and denying in part the Grosse Pointedlls Defendants’ motion to dismiss, it is
irrelevant whether Plaintiff is alleginger wrongful death claim under federal or
state law because “wrongful death is aceparate cause of action.” (ECF No.

120 at Pg ID 1859-60 n.3, citirkgontier Ins. Co. v. Blaty454 F.3d 590, 598-60
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(6th Cir. 2006) andkane v. RohrbacheB3 F.3d 804, 805 (6th Cir. 1996).)
Instead, “wrongful death” provides the dagea available once a civil rights or tort
violation is found that leads to deathd.] Thus, to prevail on her wrongful death
“claim”, Plaintiff must show that Defendgs violated Ms. Romain’s civil rights in
violation of § 1983 or engaged in some tort causing death.

The Court has concluded that Defendants are entitled to summary judgment
with respect to Plaintiff's § 1983 claimlherefore, to the extent Plaintiff's
wrongful death claim is brought under theédeal civil rights statute, Defendants
also are entitled to summary judgment witbpect to that claim. Plaintiff does not
allege a separate undgrig tort in this lawsuit. Thygo the extent she is asserting
a state law wrongful death claim, isalmust be dismissed albeit without
prejudice.

In closing, this Court acknowledgesthihere are disputed facts in this
matter that are very disturbing and to ttiés/ remain unresolved. However, the
particular facts in dispute are not mateteaathe Plaintiff's theories of liability, and
as such, do not serve as a bar to summqualyment. Neverthess, the Court finds
Plaintiff’'s pursuit of this lawsuit meriteous and is therefore denying Defendants’
requests for attorneys’ fees and costs.

Accordingly,
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IT IS ORDERED that the Grosse Pointe Woods Defendants’ motion for
summary judgment (ECF No. 274)GRANTED;

IT IS FURTHER ORDERED that the Grosse PdmFarms Defendants’
motion for summary judgment SRANTED;

IT IS FURTHER ORDERED that Defendant Timothy Matouk’s motion
for summary judgment IGRANTED in that, except for Plaintiff’s wrongful death
claim, all claims againgtim are dismissed with prejudice. Plaintiff's wrongful
death claim against this defendant,yom dismissed without prejudice.

g LindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: March 7, 2018

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thiseddarch 7, 2018, by electronic and/or U.S.
First Class mail.

g R. Loury
Gase Manager
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