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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DANIEL SKIDMORE,
Plaintiff,

V. Civil Case No. 14-13031
Honorable Linda V. Parker

ACCESS GROUP, INC.,
EXPERIAN, KENTUCKY
HIGHER EDUCATION
STUDENT LOAN CORP., and
MRS BPO, LLC,

Defendants.
/

OPINION AND ORDER (1) GRANTING IN PART AND DENYING IN
PART DEFENDANT ACCESS GROUP, INC.'S MOTION TO DISMISS OR,
IN THE ALTERNATIVE, FOR SU MMARY JUDGMENT; (2) DENYING
AS MOOT DEFENDANT ACCESS GROUP, INC.’S MOTION TO STAY
DISCOVERY; AND (3) DENYING DE FENDANT ACCESS GROUP, INC.'S
MOTION FOR RULE 11 SANCTIONS

In this action, filed August 4, 201RJaintiff Daniel Skidmore (“Plaintiff”)
claims that Defendants violated statel dederal law by failingo properly process
payments made toward his student loang then by reporting the loans as unpaid
to credit reporting agencies. Specifically a First Amended Complaint filed
March 11, 2015, Plaintiff aliges the following claims: (1) violations of the federal
Fair Credit Reporting Act (“FCRA”) by Defelant Experian; (2) violations of the

FCRA by Defendant écess Group, Inc. (“AGI”); (3) breach of contract by AGI;
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(4) negligence by AGI and Defendant Kentucky Higher Education Student Loan
Corp. (“KHESLC"); (5) defamation by AGIlral Experian; (6) invasion of privacy
by AGI and Experian; (7) “injunction” agast KHESLC; and, (8) violation of the
Fair Debt Collections Practices Aoy Defendant MRS BPO, LLC. Presently
before the Court are the following motions filed by AGI:
(1) a motion to dismiss pursuantRederal Rule of Civil Procedure
12(b)(6) or, alternatively, for summary judgment pursuant to

Federal Rule of CiviProcedure 56 (ECF No. 30);

(2) a motion to stay discovepending resolution of the above
motion (41); and,

(3) a motion for sanctions pursuantRale 11 of the Federal Rules
of Civil Procedure. (ECF No. 46.)

The motions have been fully briefe&inding the facts and legal arguments
sufficiently presented in the parties’ pléagk, the Court is dispensing with oral
argument pursuant to Eastern Districithigan Local Rule 7.1(f). For the
reasons that follow, the Court is grantingpart and denying in part AGI’'s motion
to dismiss or, alternatively, for summauwggment. The Court therefore is denying
as moot AGI’s motion to stay discoveand denying AGI’s motion for sanctions.

L. Standards Applicable to AGI's Motion to Dismiss or, Alternatively, for
Summary Judgment

A motion to dismiss pursuant to Rul2(b)(6) tests the legal sufficiency of
the complaint.RMI Titanium Co. v. Westinghouse Elec. Corp., 78 F.3d 1125, 1134

(6th Cir. 1996). Under Fedd Rule of Civil Procedure 8(a)(2), a pleading must
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contain a “short and plain statementlod claim showing that the pleader is
entitled to relief.” To survive a motion thsmiss, a complaint need not contain
“detailed factual allegations,” butntust contain more than “labels and
conclusions” or “a formulaic recitation die elements of a cause of action . . .”
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007A complaint does not
“suffice if it tenders ‘naked assertions’ devof ‘further factual enhancement.’”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotifigrombly, 550 U.S. at 557).

As the Supreme Court providedlgbal andTwombly, “[tjo survive a
motion to dismiss, a complaint must contaufficient factual matter, accepted as
true, to ‘state a claim to reli¢at is plausible on its face.'Itl. (quotingTwombly,
550 U.S. at 570). “A claim has facial psahility when the plaintiff pleads factual
content that allows the court to draw tleasonable inference that the defendant is
liable for the misconduct allegedId. (citing Twombly, 550 U.S. at 556). The
plausibility standard “does not impoagrobability requirement at the pleading
stage; it simply calls for enough fattsraise a reasonabkxpectation that
discovery will reveal evidere of illegal [conduct].” Twombly, 550 U.S. at 556.

In deciding whether the plaintiff hastgerth a “plausible” claim, the court
must accept the factual allegats in the complaint as tru&rickson v. Pardus,

551 U.S. 89, 94 (2007). This presumption, however, is not applicable to legal

conclusions.lgbal, 556 U.S. at 668. Thereforef]fjreadbare recitals of the



elements of a cause of action, suppoligdanere conclusorgtatements, do not
suffice.” 1d. (citing Twombly, 550 U.S. at 555).

Summary judgment pursuant to Rule 5@ppropriate “if the movant shows
that there is no genuine dispute as to muayerial fact and the movant is entitled to
judgment as a matter of law.” Fed Rvdp. 56(a). The central inquiry is
“whether the evidence pregsra sufficient disagreement to require submission to a
jury or whether it is so one-sided that qguaty must prevail as matter of law.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986MAfter adequate time
for discovery and upon motion, Rule Bandates summary judgment against a
party who fails to establish the existenceanfelement essential to that party’s case
and on which that party bears the burden of proof at @ebtex Corp. v. Catrett,

477 U.S. 317, 322 (1986).

The movant has the initial burdenséfowing “the absence of a genuine
issue of material fact.’ld. at 323. Once the mowameets this burden, the
“nonmoving party must come forward wisipecific facts showing that there is a
genuine issue for trial.Matsushita Electric Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To
demonstrate a genuine issue, the nonmoving party must present sufficient evidence
upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is

insufficient. See Liberty Lobby, 477 U.S. at 252.
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A party may move for summgajudgment at any timeSee Chilingirian v.
Boris, 882 F.2d 200, 203 (6th Cir. 1989) (dwlg that summary judgment was not
premature even though discovery hadlme#n conducted where “there is no
evidence that discovery would have disctbdesputed material facts in support of
[the plaintiff's] claim.”). However, if the party opposing a summary judgment
motion believes that discovery is neededdwelop the issues raised in the motion
and files an affidavit in compliance wifederal Rule o€ivil Procedure 56(d),

“the court may (1) defer considering the motion or deny it; (2) allow time to obtain
affidavits or declarations or to takesdovery; or (3) issuany other appropriate
order.” Fed. R. Civ. P. 56(d).

.  Factual Background

Between August 15, 2003 and AprilZ)04, Plaintiff signed four student
loan agreements with AGI(Am. Compl. § 8see also ECF No. 30, Ex. 2}) In
approximately September 2006, Plaintifgan repaying the loans as he had
graduated from his educational progrard. { 15.) Plaintiff set up automatic

payments from his bank to mattee payments to AGl.Id. 1 16.)

t Although not attached to Plaintiff's ist Amended Complainthe Court may
consider the terms of the loan agrests submitted by AGI-- even when deciding
AGI’'s motion to dismiss-- as those camtts are referenced in the complaint and
are central to Plaintiff's claimsSee Weiner v. Klais & Co., 108 F.3d 86, 89 (6th
Cir. 1997) (citations omitted)



At some point in 2006, AGI dagiated KHESLC as the servicer of
Plaintiff's student loan payments aA&l instructed Plaintiff to submit his
payments to KHESLC.Id. 11 18, 19.) From that point forward, Plaintiff timely
made his student loan payment&KtdESLC and communicated with KHESLC
with respect to his accountld( 1 22-24.) In 2010 or 2011, however, AGI
changed the servicer on Plaintiff's accotir{td. § 25.)

Plaintiff nevertheless continued ¢end his student loan payments to
KHESLC. (d. 1 24.) He claims that KHESLCpeatedly represented to him, in
2011 and 2012, that it would act as AGI'sagand forward his payments to AGI.
(Id. 1 30.) Plaintiff claims that KHESLC directly represented to him, through its
customer service representatives and recording on its phone system, that
KHESLC would continue forwarding thgayments it received on AGI accounts to
AGI and that it would continue correspongdiwith the debtors of those accounts.
(Id. 11 32-34.) However, beginning wikHaintiff's February 15, 2012 loan
payment, KHESLC has rejectadd returned Plaintiff's payments to his bankd. (
38.) Plaintiff nevertheless continuednake payments to KESLC. He claims

that he repeatedly contacted KHESL@aAGI over the course of several months,

2 Although not alleged in higirst Amended Complaint, Plaintiff states in an
affidavit submitted in respordo AGI’'s motion that AGI did not inform him of the
servicer change and that he “do[eset recall receiving notice in 2009 that
KHESLC was going to cease operating ad’AGervicer.” (ECF No. 35 11 8, 19.)
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but was never given a clear answer aghg his payments were rejectedd. (
141)

Plaintiff alleges that he has receivalls from collection agents with respect
to the outstanding balance on his student loan accounts and that the purported
delinguency has been reported to dregporting agencies (“CRAS"), like
Experian and TransUnionld( 11 42-52.) On or abo@ctober 7, 2012, Plaintiff
formally disputed the delinquency with the CRA&. ([ 56.) He alleges that
Experian provided notice of his dispute to AGId. ( 59.)

When AGI claimed that it never reged notification of a credit dispute on
Plaintiff's account from a CRA, Plaiffitire-disputed the AGI accounts with all
three major CRAs in February 2013d.(11 82-85.) He claimhat “AGI has thus
been notified of the credit dispute fivenes (once by Equifax, twice by Experian,
and twice by TransUnion).Id. 1 86.)

Plaintiff claims that Experian and AGEver investigated his disputdd.(

19 60-68.) The negativdelinquency reporting remained on Plaintiff's credit
report, causing his credit score to falld.(Y 72-73.) According to Plaintiff, this
has caused him damage, including the inabibtgbtain financing to purchase a

home and emotional distressd.(11 76-79.)



lll.  Applicable Law and Analysis of Plaintiff's Claims

A. FCRA

In its pending motion to dismiss or for summary judgment, AGI first argues
that Plaintiff's FCRA claim fails becaugesI never received notice of a dispute
from a CRA. AGI contends that Plaintifieges only that it was “aware[]” of his
dispute, not that AGI received “notice(ECF No. 30 at Pg ID 276, citing Am.
Compl. 11 87, 123, 183.) To support itgicl that it never received notice of the
dispute, AGI offers the affidavit of éhrecords custodian from Xerox Education
Services, LLC, d/b/a ACS (*ASC")-- the ety AGI assigned to service Plaintiff's
loans beginning in March 2012-- whatds that “[ijn September 2012, ACS
received notice of a dispute from a CRAaeding the Student Loans.” (ECF No.
30-2 1M1 1,5.) Inits reply brief, AGl fither argues that once it assigns loans to a
servicer, the servicer, not AGlI, repobtsrrower status updates to the CRAs and
receives and investigates notices from aAGRany dispute made by a borrower.
(ECF No. 44 at Pg ID 463-64.) AGI submas affidavit from Melissa N. Scott, its
Director of Loan Servicing Oversight, support of these factual assertionSee(
ECF No. 44-1.)

AGI ignores the paragraphs in Plaif's First Amended Complaint where
he expressly alleges that Experian progiti@otice” of his cred dispute to AGI.

(See Am. Compl. 11 59, 86.) Thallegation must be presumed true to the extent



AGI seeks dismissal of Plaintiff's FCR&aim under Rule 12(b)(6). As such, AGI
fails to demonstrate that it is entitleddsmissal of Plaintiff's FCRA claim under
this rule.

The Court declines to consider AGlFsquest for dismissal of the claim
under Rule 56, as Plaintiff provides affidavit in response to AGI’s motion
indicating that discovery is needed fomhio address such issues as whether AGI
received notice of his credit dispute. (ECF No. 35 { 17.) Without discovery, it
seems that Plaintiff has no way of detamimg whether or not the CRAs notified
AGI of his dispute, in addition to AC5The Court therefore is denying summary

judgment to AGI on Plaintiff's FCRA clai, at this stage of the proceedings.

¢In its reply brief in support of its nion to dismiss or for summary judgment,
AGI contends that it did not furnish ciethformation about Plaintiff's student
loan accounts to the CRASs, only ACS di&eg ECF No. 44 at Pg ID 462-64.)
Whether AGI furnished the credit infortan to the CRAs and, if not, whether
AGI had any duty to correct the informati, are issues not previously raised by
AGI. Therefore, the Coudeclines to consider these issues for purposes of
deciding AGI’'s present motionJnited Satesv. Jerkins, 871 F.2d 598, 602 n.3
(6th Cir. 1989) (“Court decisions have deait clear that the [movant] cannot raise
new issues in a reply brief; he can ordgpond to arguments raised for the first
time in [the non-movant’s] brief.”) (interhguotation marks and citation omitted).
Moreover, Plaintiff alleges in his Fir8imended Complaint that AGI furnished the
information to the CRAs. e, e.g., Am. Compl. 1 48.) Té Court would have to
look beyond the four corners of Plaifisfpleading to determine which entity
furnished the alleged misinformationttee CRAs. Having received Plaintiff's
Rule 56(d) affidavit, the Court declines to do so at this time.
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In short, the Court is denying AGIlfaotion to dismiss Plaintiff's FCRA
claim and finds it premature to decidether AGlI is entitled to summary
judgment with respedb the claim.

B. Preemption

AGI argues that Plaintiff's state laglaims are preempted by the FCRA.
The FCRA contains two preemptioropisions which have garnered much
discussion by courts struggling to reconeilleat they view to be overlapping and
potentially contradictory provisions. rkt, the Court offers a little background
with respect to the FCRA.

The FCRA was enacted “to enstiag and accurate credit reporting,
promote efficiency in the banking sgst, and protect consumer privacysafeco
Ins. Co. of Am. v. Burr, 551 U.S. 47, 52 (2007) (internal citations omitted). To this
end, the FCRA imposes dutien CRAs and furnishers wiformation to CRAs.
With respect to the latter, the statute imposes two sets of duties: one under 15
U.S.C. § 1681s-2(a) and onader 15 U.S.C. § 1681s-2(b).

The first “prohibits any person from furnishing information to a CRA that
the person knows is inaccurate,” and pdexd that “any person who ‘regularly and
in the ordinary course of business fuh@s information to one or more [CRAS]
must correct and update the information provided so that it is ‘complete and

accurate.” " Saunders v. Branch Banking and Trust Co. of Va., 526 F.3d 142, 148
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(4th Cir. 2008) (quoting 15 U.S.C. § 1681s-2(a)). There is no private right of
action if a furnisher fails to complyith these requirements. 15 U.S.C. § 1681s-
2(d). Enforcement of subsection (a) fallshe hands of state and federal agencies
under 88 1681s anib81s-2(d).See Purcell v. Bank of Am., 659 F.3d 622, 623
(7th Cir. 2011)

The second set of duties is triggemdy once a furnisher of information
receives notice from a CRA of a consn's dispute with respect to the
information the furnisher has provided5 U.S.C. § 1681s-2(b). When such
notice has been given, the furnisher n{$tconduct an investigation, (2) review
any information provided by the CRA, (3)@t the results of the investigation to
the CRA, (4) report any inaccuraciesalbCRAs which may have received the
inaccurate information, and (5) corregty inaccuracies in the information
provided. Id. Again, these obligations agi®nly once a furnisher receives
notificationfrom a CRA of a dispute; they are not triggered by the consumer
contacting the furnisher directhysee 15 U.S.C. 88 1681i(a)j21681s-2(b)(1);
Downsv. Clayton Homes, Inc., 88 F. App’x 851, 853 (6th Cir. 2004). If the
furnisher fails to comply with the requirents of subsection (b), a consumer can
maintain a private cause of action. 15 U.S.C. § 1681s-2(c)(2).

The FCRA contains two provisions which address the relationship between

the statute and any state law claims thesooner might also assert in a private
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cause of action: 15 U.S.C. 88 16814ayl 1681t(B)(1)(F). Section 1681h(e)

reads:

Except as provided in sectioh681n and 16810 of this title, no
consumer may bring any actionmoceeding in the nature of
defamation, invasion of privacy, aegligence with respect to the
reporting of information againshg consumer reporting agency, any
user of information, or any pens who furnishes information to a
consumer reporting agency, basedinformation disclosed pursuant
to section 1681g, 1681h, or 1681m of this title, or based on
information disclosed by a user of a consumer report to or for a
consumer against whom the uses kaken adverse than, based in
whole or in part on the report except as to false information furnished
with malice or willful intentto injure such consumer.

15 U.S.C. 8§ 1681h(e) (footnote omitted)his provision was included when the
FCRA was enacted in 1970d.; see also Purcell, 659 F.3d at 625. The second
preemption provision, added in 1996 wi@ongress also added § 1681s-2, reads:

No requirement or prohibition may loaposed under the laws of any

State with respect to any subjecatter regulated under section 1681s-

2 of this title, relating to the sponsibilities of persons who furnish

information to consumer repanty agencies, except that this

paragraph shall not apply (i) withsgect to section 54A(a) of chapter

93 of the Massachusetts Annotateuvs (as in effect on September

30, 1996); or (ii) with respect tgection 1785.25(a) of the California

Civil Code (as in effecbn September 30, 1996).
15 U.S.C. § 1681t(b)(1)(F).

Many district courts have seen a dafin these two preemption provisions
and, lacking any circuit court authority ow to reconcile the apparent conflict,

have developed four distinct approaches to doSse Wolfe v. MBNA Am. Bank,

485 F. Supp. 2d 874, 883-86 (W.D. TeBA07) (summarizing the four
12



approachesilimmelstein v. Comcast of the District, LLC, 931 F. Supp. 2d 48, 57-
59 (D.D.C. 2013) (recognizing three approaei Three of the approaches are
commonly referred to as (1) the “temporppeoach,” (2) the “statutory approach”,
and (3) the “total approachfd. A fourth approach-- which does not appear to
have garnered a title-- wad@pted by a magistrate judgethe District Court for
the Middle District of Tennessee Wiestbrooks v. Fifth Third Bank, No. 3:05-
0664, 2005 WL 3240614 (Nov. 30, 2005).

In a nutshell, the “temporal approdahews § 1681t(b)(1)(F) as preempting
only state claims related to conduct by the furnisifter it receives notice of a
dispute; and 8 1681h(e) as applying onlglms arising from the conduct of the
furnisherbefore that notice.See, e.g., Wolfe, 485 F. Supp. 2d at 884 (citing
Safford v. Cross Country Bank, 262 F. Supp. 2d 776, 787 (W.D. Ky. 2003)).
Under the “statutory appagh,” 8 1681t(b)(1)(F) bars atate law claims based on
statutory schemes, only, while 8 1681h&yiewed as applying to common law
claims. Id. (citing McCloud v. Homeside Lending, 309 F. Supp. 2d 1335, 1341
(N.D. Ala. 2004)). The “total approathiews the 1996 amendments as repealing
§ 1681h(e) and thus concludeatt8 1681t(b)(1)(F) “preempt[s]l state causes of
action relating to the furnishing of credit informationid. at 883 (emphasis in
original) (citingJaramillo v. Experian Info. Solutions, Inc., 155 F. Supp. 2d 356,

361-62 (E.D. Pa. 2001)). Under the approadbpted by the magistrate judge in
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Westbrooks, “[a]ll state law claims that do ndteye willfulness are preempted by
8 1681h(e), and any surving claims alleging willfutess are preempted under §
1681t(b)(1)(F) if they involve a subject-matter regulated under § 1681s-2.” 2005
WL 3240614, at *6 (emphasis added).

Since the adoption of these four apgeches, however, two circuit courts
have addressed the FCRA'’s preemption provisions and concluded that no approach
is needed to reconcile the provisidrecause they do not in conflidRurcell v.
Bank of Am., 659 F.3d at 625ee also Macpherson v. JPMorgan Chase Bank,
N.A., 665 F.3d 45, 47-48 (2d. Cir. 2011y(eeing with the Seventh Circuit’'s
decision inPurcell). As the Seventh Circuit explainedfarcell:

Unlike these judges [who have adegthe approaches described
above], we do not perceive amgonsistency between the two
statutes. Section 1681h(e) preemptmastate claimthat could arise
out of reports to credit agencjés1681t(b)(1)(F) preempts more of
these claims. Section 1681h(e) daescreate a right to recover for
willfully false reports; it just says that a particular paragraph does not
preempt claims of that stripee&ion 1681h(e) was enacted in 1970.
Twenty-six years later, in 199€ongress added 8§ 1681t(b)(1)(F) to
the United States Code. The sdeugslation also added § 1681s-2.
The extra federal remedy in1®81s-2 was accompanied by extra
preemption in § 1681t(b)(1)(F), in order to implement the new plan
under which reporting to credit ageesiwould be supervised by state
and federal administrative agencragher than judges. Reading the
earlier statute, 8 1681h(e), to defds later enacted system in

8 1681s-2 and 8§ 1681t(R)(F), would contradict fundamental norms
of statutory interpretation.

Id. at 625. The Seventh Circuit thereforédhiat the plaintiff's state law claims

for defamation, invasion gdrivacy, and negligence meporting information to
14



CRAs-- which related to the furnish®obligations under § 1681s-2-- were
preempted regardless of whether willfulness or malice is alleigedat 626. In
Macpherson, the Second Circuit agreed with tRercell court’s reasoning and
likewise concluded that the FCRA preempted the plaintiff's defamation and
intentional infliction of emotional distressaiins related to the furnishing of false
information to a CRA. 665 F.3d at 46, 48. A number of district courts have found
the reasoning set forth FPurcell andMacpherson persuasive Seg, e.g.,
Himmelstein, 931 F. Supp. 2d at 60organ v. HSBC Mortg. Servs,, Inc., 930 F.
Supp. 2d 833, 839 (E.D. Ky. 2013)lliams v. Sudent Loan Guarantee Found. of
Ark., No. 5:12-cv-02940, 2015 WL 241428,*a8 (N.D. Ala. Jan. 20, 2015);
Schneider v. Regions Bank, No. 12-cv-0574, 2012 WL 3646270, at *4 (S.D. I
Aug. 23, 2012)3ubhani v. JPMorgan Chase Bank, No. C 12-01857, 2012 WL
1980416, at *6 (N.D. Cal. June 1, 2012).

This Court finds the reasoning Rurcell andMacpherson persuasive, as
well. Therefore, the Coumust ask whether Plaiffts state law claims are
premised on conduct that § 1681s-2 regulaiesthe extent that any claim is
premised on such conduct, it iepmpted by the FCRA pursuant to
§ 1681t(b)(1)(F). But even if Plaintiff'segligence, defamation, or invasion of

privacy claims are not premised aoncluct regulated by § 1681s-2, they are
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preempted under 8§ 1681h(e) to the exteairfff fails to allege that false
information was furnished with mali@# willful intent to injure him.

Plaintiff's breach of comaict claim is premised on AGI’s refusal of his
“properly made payments.” (AnCompl. I 149.) Plaintiff alleges:

Insofar as AGI did not properly handle the application of payments

appropriately submitted tio, it did breach an express or implied term

of the [p]arties’ agreement thatwibuld accept payments submitted by

Plaintiff under the original inatictions providedy Defendant AGI.
(Id. § 153.) This claim, therefore, is not preempted under the FCRA.

Plaintiff's negligence claim is sitairly premised on AGI’'s handling of his
loan payments, rather than the repay of information to any CRA. See Am.
Compl. 11 163-176.) Plaintiff in fact precigeitates in this claim that “this cause
of action is completely independent ofdanot related in any way to whether or
how AGI acted with relation to investii@n or handling of credit disputes.’ld(
at 1 170.) As such, the clainsalis not preempted by the FCRA.

Plaintiff’'s defamation and invasion pfivacy claims, in comparison, are

premised on AGI’s alleged reporting of infieation to CRAs. For example, in his

defamation claim, Plaintiff allegekat AGI and Experian “published

*The plain language of the FCRA's earl@eemption provision, 8 1681h(e), only
applies to “action[s] or mceeding[s] in the natuied defamation, invasion of
privacy, or negligenceith respect to reporting of information against . . . any
person who furnishes information to a comer reporting agency . ... 15 U.S.C.
8§ 1681h(e) (emphasis added).
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statements . .. to various creditgueyspective credit grantors, other credit
reporting agencies, and other entitiest tthe above-referenced derogatory
inaccurate information belongs to the Rtdf.” (Am. Compl. §178.) In his
invasion of privacy claim, Plaintiff allegdahat “[b]y such unauthorized invasion,
publication and circulation of Plaintiffisame and the inaccurate information,
[AGI and Experian] invaded Plaintiff’s righo privacy . . ..” (Am. Compl. § 194.)
Plaintiff alleges that AGI and Experiaacted with malice or willful intent to
injure [him].” (Am. Compl.q7 185, 193.) Neverthelesgcause the claims relate
to a subject matter regulated un8el681s-2, they are preempted by

§ 1681t(b)(1)(F).

In short, the Court concludes tiaintiff's defamation and invasion of
privacy claims (Counts 5 and 6), onlyeareempted by the FCRA. Those claims
therefore are being dismissed pursuant to Rule 12(b)(6).

D.  Breach of Contract

Although the Court finds that Plaiffts breach of comact claim is not
preempted by the FCRA, AGI also argtiest the claim must be dismissed
because Plaintiff fails to state airth on which relief mabe granted.

Specifically, AGI argues that Plaintidlleges breach of implied duties and
Michigan law does not recognize an indegent cause of action arising from the

breach of an implied duty. (ECF No. 30 at Pg ID 279-80, cWitigrCarlesimo v.
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Bank of Am., N.A., No. 12-14902, 2013 WL 3837169.[E Mich. July 25, 2013).)
AGI also argues that Plaintiff's claim faiseecause he was the first party to breach
the loan agreements by not paying AGi&w servicer, ACS, “as directed by

AGI.” (Id. at Pg ID 281, citing Ex. 2.)

As an initial matter, lthough AGI relies on Michigan law in support of its
first argument, the loan agreements (asr@iff points out) contain choice of law
provisions stating that the agreemeants governed by the laws of ORiqSee
ECF No. 30-3  M.3.) In any event, agiBtiff also points out, in arguing for the
dismissal of Plaintiff snegligence claim, AGI cortles that “[its] payment-
handling” is “a duty well within the spe of the contrastbetween AGI and
Plaintiff regarding the Student Loan Debts3e€ ECF No. 30 at Pg ID 282.) AGI
does not address this inconsistency imafdy brief, focusing instead on a new
argument: that Plaintiff’'s claim is prenaid on a letter from KHSLC which is not
part of his contract with AGI(ECF No. 44 at Pg ID 467.)

Plaintiff alleges in his Amended Complaint that AGI breached an “express”

term of the parties’ agreements ceming the handling of his payment&ed

*This does not mean that Ohio law necasaontrols. To determine whether a
contractual choice of law provision shdude enforced, a federal court with
diversity jurisdiction applies the forum state’s conflict of law ruldshnson v.
Ventra Grp., Inc., 191 F.3d 732, 738 (6th Cir. 1999) (citiKtaxon Co. v. Sentor
Elec. Mfg. Co., 313 U.S. 487 (1941)). For the reasdistussed, the Court finds it
unnecessary to engage in thislgsis to decide AGI’'s motion.
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e.g., Am. Compl. 11 148, 153.) In light of AG statement in its pleadings that
“payment-handling’is a duty within the scope of the agreement, the Court sees no
reason to review the terms of the l@greements to assess that statement,
although it can for purposes of deciding AGI’'s motion to dism&se.supra at

n.2. In any event, even if the Courtreenclined to analyze the terms of the
parties’ agreement, it is not convinced titdutas all of the termbefore it. Plaintiff
indicates in his Amended Complaintatiwhile he possesses many documents
related to the parties’ camact, he is unsure whether pessesses all terms. (Am.
Compl. 1 146.) AGI asserts its reply brief that “Plaintiff's contract with AGI is
entirely contained within the loan documeatsched as Exhibit 2 to [its] motion.”
(ECF No. 44 at Pg ID 466.) However this stage of the proceedings, before any
discovery has been conducteejther Plaintiff nor this Court is bound to accept
this assertion.

Turning to AGI's second argument-- tHaiaintiff was the first to breach the
parties’ agreement-- Plaintiff does rammit in paragraph twenty-six of his
Amended Complaint (as AGI asserts) thatfailed to make payments as AGI
directed. Instead, in that paragraphaiiiff asserts only that AGI changed the
primary servicer on his account in 2010261.1. (Am. Compl{ 25.) Nowhere in
Plaintiff's pleading does he admit to reaeg notice of this change and at this

stage, there is no evidence from which @wart could conclude that such notice
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was properly sent to Plaintiff. MoreoveéX(l does not identify, and this Court did
not find, a term within the providedda documents addssing how payments
were to be made by Plaintiff. Thutourt cannot conclude that Plaintiff was
the first to breach any actuairm of those agreements.

In short, the Court cannobnclude that Plaintiff fails to state a breach of
contract claim on which relighay be granted. Plaintiff indicates in his response
brief that, if the Court reaches suchaamclusion, his negligare claim (Count 4)
should be dismissed. (ECF No. 34 at Pg ID 345.) As such, the Court is dismissing
his negligence claim as to AGI, only.

IV. Conclusion

In summary, the Court concludes thaiRliff alleges sufficient facts in his
Amended Complaint to survive AGI’s mion to dismiss his FCRA claim under
Rule 12(b)(6). In light of Plaintiff's Rul&6(d) affidavit, the Court denies without
prejudice AGI’'s motion for summary judgmenith respect to this claim. The
Court holds that Plaintiff's state lawfdenation and invasion of privacy claims
(Counts 5 and 6), only, are preempted lByBCRA. Plaintiffalleges sufficient
facts to state a viable breach of contraatmal He has conceded to the dismissal of
his negligence claim (Cound) as to AGlI, only.

AGI seeks Rule 11 sanctions againstmitifor filing claims against it that

“lack any reasonable basis in law or fac(ECF No. 46 at Pg ID 505.) Based on
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the conclusions set forth above, the Gdwids that Rule 11 sanctions are not
warranted

Accordingly,

IT IS ORDERED that AGI's Motion to Dismss Pursuant to Federal Rule
of Civil Procedure 12(b)(6) or, in the Alteative, for Summary Judgment Pursuant
to Federal Rule of Civil Procedure 56 (ECF No. 3@GRANTED IN PART
AND DENIED IN PART in that only Plaintiff's defamation and invasion of
privacy claims (Counts 5 and 6) &éSMISSED WITH PREJUDICE and
Plaintiff's negligence claim (Count 4) BISMISSED AS TO AGI;

IT IS FURTHER ORDERED that AGI's Motion to Stay Discovery
Pending Resolution of AGI's Motion to Dismiss (ECF No. 41IDENIED AS

MOOT;

¢ AGI’s assertion that Plaintiff's claims af@volous is based on its belief that this
case is about an individual who, despite being told that a new servicer had been
assigned to his loans, insisted ontganng to send his payments to the old
servicer and then complaingden his payments wen®t properly processed. If
AGlI’s version of the facts proves to becacate, the Court’s view of Plaintiff’'s
lawsuit might change. Plaintiff, howevasserts that AGI never informed him that
it changed the servicer of his loansfr&ttHESLC to ACS ad that when he
contacted KHESLC, he was repeatedly esduhat it would process his payments.
(See ECF No. 35 11 5-9.) There is no eviderbefore the Court at this time to
contradict Plaintiff's assertions.
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IT IS FURTHER ORDERED that AGI’'s Motion for Sanctions Pursuant to
Federal Rule of Civil Pmedure 11 (ECF No. 46) BENIED.
g LindaV. Parker

LUNDA V. PARKER
US. DISTRICT JUDGE

Dated: November 4, 2015

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised&ovember 4, 2015, by electronic and/or
U.S. First Class mail.

g Richard Loury
CGase Manager




