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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ROYALE LAMPTON IRVIN,

Petitioner,
Gxse No. 14-13783
V. Honorablé.indaV. Parker
THOMAS WINN,
Respondent.

/

OPINION & ORDER DENYING THE PETITION FOR A WRIT OF
HABEAS CORPUS, DENYING A CERTIFICATE OF APPEALABILITY,
& DENYING LEAVE TO PROCEED IN FORMA PAUPERISON APPEAL

l. Introduction

This is a habeas case broughtsoant to 28 U.S.C. § 2254. Michigan
prisoner Royale Lampton Irvin (“Petitiori¢is challenging his convictions of
second-degree murder in violation of Michigan Compiled Laws Section 750.317
and possession of a firearm during the cossion of a felony, second offense, in
violation of Michigan Compiled Laws Section 750.227b, following a jury trial in
the Wayne County Circuit Court. Thaal court sentenced Petitioner to
consecutive terms of 35 to 70 years imprisonment and five years imprisonment for
those convictions in 2011. In his pediti he raises claims concerning the

admission of text messages at trial, an upward sentencing departure, and the late
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appointment of counsel at his preliminayamination. For the reasons set forth

below, the Court is denying the petition towrit of habeas corpus. The Court

also is denying a certificate of appealability and leave to proceed in forma pauperis

on appeal.

Il. Factsand Procedural History

Petitioner’s convictions arise frothe shooting death of Derry/Derek

Kirkland" at his home in Detroit, Michigauring the early morning hours on

January 29, 2011. The Michigan Court of Appeals describeeldneant facts as

follows:

The evidence at trial showéldat defendant went to the
home of Karen Thomas (“Téleee”) at 3:00 a.m. and
knocked on the door. When Derek Kirkland, her
boyfriend, answered the doatefendant asked whether
Tee Tee was home and then shot Kirkland five times
through the door. Several witnesses testified that, after
the shooting, defendant claimed that he did not “do
drivebys,” he did “knock kndcs.” Two other individuals
were charged. One of them drove with defendant to
Thomas’ home and the other ainted the address of the
home and information thathbmas, the intended victim,
was home at that time. Bodf these individuals were
allowed to plead to lesser charges in exchange for their
testimony. Defendant testifigat he went to the home
to confront “Tee Tee,” whbe believed hagarticipated

in a rape of his sistéwo years earlier. Defendant

The transcripts and appellate briefs refer to the victim as Derry Kirkland, but the
Michigan Court of Appeals refe to him as Derek Kirkland.



claimed that he acted in telefense and that, when he

knocked on the door, Kirkland opened the door with a

gun in his hands.
People v. IrvinNo. 306188, 2013 WL 6124275, *1 (Mich. Ct. App. Nov. 21,
2013) (unpublished). These factswhich presumed correct on habeas review.
See28 U.S.C. § 2254(e)(1yvagner v. Smittb81 F.3d 410, 413 (6th Cir. 2009).

Following his convictions and sentengj Petitioner filed an appeal of right

with the Michigan Court of Appeals assagithat the trial court erred in admitting
text messages sent by Karen Thomas,ttietrial court erreth departing above
the state sentencing guidelines in impodirgsentence, that he was denied due
process because counsel was appointed mignhbefore the start of his preliminary
examination, and that trial counselsiaeffective for failing to object to
prosecutorial misconduct and for failinggmperly represent him at sentencing.
The Michigan Court of Appeals denieglief on those claims and affirmed
Petitioner’s convictions and sentencés. at *1-3. Petitioner then filed an
application for leave to appeal with thechigan Supreme Court raising the text
message, upward sentencing departure,eliminary examination appointment

of counsel claims. The court deniedve to appeal in a standard ordBeople v.

Irvin, 846 N.W.2d 397 (Mich. 2014).



Petitioner dated his initidéderal habeas petition &eptember 25, 2014. In
that petition, he raised claims concerning #umission of text ngsages at trial, an
upward sentencing departure, the late agpwent of counsel at his preliminary
examination, and the constructive deniaffactive assistance of trial counsel.

The Court dismissed thatfteon without prejudice to allow Petitioner to return to
the state courts and exhaust his constvadenial/ineffective assistance of trial
counsel claim.

Petitioner subsequentlyawed to reopen this case to proceed on an amended
petition containing only his three propedyhausted claims. The Court granted
Petitioner’'s motion and reopehéhe case on December 2, 2014. Respondent has
since filed an answer to the petition,aasended, contenaly that it should be
denied because all three claims lack mamid the final claim is also procedurally
defaulted. Petitioner fitka reply to the answer.

[I1. Standard of Review

The Antiterrorism and Effective Dealtenalty Act of 1996 (“AEDPA”) sets
forth the standard of review federaluwrts must use when considering habeas
petitions brought by prisoners challengthgir state court convictions. AEDPA

provides in relevant part:



An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that
was adjudicated on the mernitsState court proceedings
unless the adjudication of the claim--
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, dstermined by the Supreme
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in tldate court proceeding.

28 U.S.C. § 2254(d) (1996).

“A state court’s decision is ‘contratyg’ . . . clearly established law if it
‘applies a rule that contradicts the goviag law set forth in [Supreme Court
cases]’ or if it ‘confronts get of facts that are matalty indistinguishable from a
decision of [the Supreme] Court and nethieless arrives at a result different from
[that] precedent.’ "Mitchell v. Esparza540 U.S. 12, 15-16 (2003) (per curiam)
(quotingWilliams v. Tayloy529 U.S. 362, 405-06 (2000¥ee alsdell v. Cone
535 U.S. 685, 694 (2002).

“[T]he ‘unreasonable application’ @ng of 8 2254(d)(1) permits a federal
habeas court to ‘grant the writ if tlséate court identifies the correct governing
legal principle from [the &reme] Court but unreasonalalgplies that principle to

the facts of [the] petitioner's caseWiggins v. Smith539 U.S. 510, 520 (2003)

(quotingWilliams, 529 U.S. at 413%kee alsdell, 535 U.S. at 694. However, “[i]n



order for a federal court to find a statourt’s application of [Supreme Court]
precedent ‘unreasonable,’ thi&te court’s decision mulsave been more than
incorrect or erroneous. The state caudpplication must have been ‘objectively
unreasonable.’ "Wiggins 539 U.S. at 520-21 (citations omittedge also
Williams, 529 U.S. at 409. “AEDPA thus impesa ‘highly deferential standard
for evaluating state-court rulings,” and ‘demands that state-court decisions be given
the benefit of the doubt.” 'Renico v. Lefts559 U.S. 766, 773 (2010) (quoting
Lindh, 521 U.S. at 333, n. Woodford v. Viscottis37 U.S. 19, 24 (2002) (per
curiam)).

The United States Supreme Court has kigdd “a state court’s determination
that a claim lacks merit precludes feddrabeas relief so long as ‘fairminded
jurists could disagree’ on the correctness of the state court’'s decisiarrington
v. Richter 562 U.S. 86, 101 (2011) (citindarborough v. Alvaraddb41 U.S. 652,
664 (2004)). The Supreme Court hagpbasized “that even a strong case for
relief does not mean the state couctsitrary conclusion was unreasonablé&d’
(citing Lockyer v. Andradeq38 U.S. 63, 75 (2003))A habeas court “must
determine what arguments or theoriep®orted or . . . couldave supported, the
state court’s decision; and then it must esether it is possible fairminded jurists
could disagree that those arguments or theories are inconsistent with the holding in

a prior decision” of the Supreme Coultl. Thus, in order to obtain federal habeas



relief, a state prisoner must show thatgtede court’s rejection of a claim “was so
lacking in justification that there was error well understood and comprehended
in existing law beyond any possibylifor fairminded disagreementld.; see also
White v. Woodall-- U.S. --, 134 S. Ct. 1697, 17020(L4). Federal judges “are
required to afford state courts due sy overturning their decisions only when
there could be no reasonable dispute that they were wrélgdds v. Donald--

U.S. --, 135 S. Ct. 1372, 1376 (2015). Aobkas petitioner cannot prevail as long
as it is within the “realm of possibility” that fairminded jurists could find the state
court decision to be reasonabM/oods v. Ethertgn- U.S. --, 136 S. Ct. 1149,
1152 (2016).

Section 2254(d)(1) limita federal court’s reviewo a determination of
whether the state court’s decision comports with clearly established federal law as
determined by the Supreme Court at theetihre state court renders its decision.
Williams, 529 U.S. at 412see also Knowles v. Mirzayan&b6 U.S. 111, 122
(2009) (noting that the Supreme Court “lime$dd on numerous occasions that it is
not ‘an unreasonable application of cleastablished Federal law’ for a state
court to decline to apply a specific legalerthat has not been squarely established
by this Court”) (quotingVNright v. Van Patterb52 U.S. 120, 125-26 (2008) (per
curiam));Lockyer 538 U.S. at 71-72. Section 2Z8%“does not require a state

court to give reasons before its decision can be deemed to have been ‘adjudicated



on the merits.”” Harrington, 562 U.S. at 100. Furtheare, it “does not require
citation of [Supreme Court] casesdeed, it does not even requaearenes®f
[Supreme Court] cases, so long as neitherreasoning nor the result of the state-
court decision contradicts themEarly v. Packer537 U.S. 3, 8 (2002%ee also
Mitchell, 540 U.S. at 16.

The requirements of “clearly establishaw” are to be dermined solely by
Supreme Court precedent. Thus, “citqecedent does not constitute ‘clearly
established Federal law, as determinedheySupreme Court,” ” and “[i]t therefore
cannot form the basis for baas relief under AEDPA.Parker v. Matthews567
U.S. --, 132 S. Ct. 2148, 2155 (2012) (per curiassag alsd.opez v. Smith-- U.S.

-- 135 S. Ct. 1, 2 (2014) (per curiam). \Wdetheless, the decisions of lower federal
courts may be useful in assessing theaealleness of the state court’s decision.
Stewart v. Erwin503 F.3d 488, 493 (6th Cir. 2007) (citiWglliams v. Bowersgx
340 F.3d 667, 671 (8th Cir. 2003Dickens v. Jonex03 F. Supp. 2d 354, 359
(E.D. Mich. 2002).

Lastly, a state court’s factual deteriailons are presumed correct on federal
habeas review. 28 U.S.C. § 2254(e)(A)petitioner may rebut this presumption
with clear and convincing evidenc&/arren v. Smith161 F.3d 358, 360-61 (6th
Cir. 1998). Moreover, habeas review is ‘lied to the record that was before the

state court.”Cullen v. Pinholster563 U.S. 170, 181 (2011).



V. Discussion

A. Text Message Claim

Petitioner first asserts that he is entitte habeas relief because the trial
court erred in admitting text messagest to and fronkaren Thomas and
Petitioner’'s co-defendants. Thomas did testify at trial, but the co-defendants
did. The text messages essentially shothatlthe co-defendants were angry with
Thomas. Respondent contends that¢hasn is not cognizable upon habeas
review and otherwise lacks merit.

A federal court may only gnt habeas relief to a person who is “in custody
in violation of the Constitution or laws treaties of the United States.” 28 U.S.C.
§ 2254(a). Alleged trial court errors in the applicabbistate evidentiary law are
generally not cognizable as grourfdsfederal habeas relieGee Estelle v.
McGuire 502 U.S. 62, 67-68 (1991) (“it is nibte province of a federal habeas
court to reexamine state-court determinations on state-law questisasgg;v.
Michigan Dep’t of Corrections4 F.3d 1348, 1354 (6th Cir. 1993). “Trial court
errors in state procedure or evidentiEy do not rise to the level of federal
constitutional claims warranting relief amhabeas action, unless the error renders
the proceeding so fundamentally unfait@asleprive the petitioner of due process
under the Fourteenth AmendmentcAdoo v. Elp365 F.3d 487, 494 (6th Cir.

2004) (quotingMcGuire, 502 U.S. at 69-70kee also Wynne v. Reni@®6 F.3d



867, 871 (6th Cir. 2010) (citingey v. Bagley500 F.3d 514, 519-20 (6th Cir.
2007));Bugh v. Mitchell 329 F.3d 496, 512 (6th Cir. 2003).

The Michigan Court of Appeals denieglief on this claim finding that the
texts were sent or received by the pargestifying and were cumulative of the
witnesses’ testimony, that theyere relevant to showéhco-defendants’ states of
mind regardless of whether Thomas santeceived the meages, that they
provided the jury with a context for the events, and that their admission did not
violate the Confrontation Clause becatisgy were not testimonial in nature.
Irvin, 2013 WL 6124275 at *1-2. The coursalruled that even if an error
occurred, it was not ocbme determinativeld. at *2.

The state court’s denial of reliefmgither contrary to Supreme Court
precedent nor an unreasonable applicationasrid law or the facts. First, to the
extent Petitioner asserts that the tralid erred in admitting the text messages
under Michigan law, he mdyealleges a violation oftate law which does not
justify federal habeas reliefState courts are the finalkaters of state law and the
federal courts will not int&’ene in such matterd.ewis v. Jeffers497 U.S. 764,
780 (1990)Oviedo v. Jago809 F.2d 326, 328 (6th Cir. 1988ge also Bradshaw
v. Richey546 U.S. 74, 76 (2005%anford v. Yukin®88 F.3d 855, 860 (6th Cir.
2002). Habeas relief does not lie ferceived errors of state lastelle 502

U.S. at 67-68.



Second, with regard to federal latlie admission of the text messages did
not render Petitioner’s trial fuadhentally unfair. The texhessages were relevant
and admissible to show the co-defendastates of mind and to provide context
for their actions, as well as Petitionecenduct in approaching the house during
the middle of the night and shooting thetim. Petitioner'sconfrontation rights
also were not violated by thadmission because the messages were
communications between acquairdas and were not testimonigee Crawford v.
Washington541 U.S. 36, 68 (2004) (ruling that the Confrontation Clause does not
apply to non-testimonial statements).

Moreover, even if an error occudigt was harmless. For purposes of
federal habeas review, a ctingional error that implicates trial procedures is
considered harmless if it did not hawvé&substantial and injurious effect or
influence in determining the jury’s verdictBrecht v. Abrahamso®b07 U.S. 619,
637 (1993)see also Fry v. Pliler551 U.S. 112, 117-18 (2007) (confirming that
theBrechtstandard applies in “virally all” habeas casedRuelas v.
Wolfenbarger580 F.3d 403, 411 (6th Cir. 2009) (ruling tBaéchtis “always the
test” in the Sixth Circuit). As noted lilge Michigan Court of Appeals, the text
messages were cumulative of the witnesseal testimony and Petitioner admitted
shooting the victim. Additionally, #hco-defendants’ testimony provided

significant evidence of Petitioner’s intemtis and guilt of second-degree murder at



trial. Given such circumstances, Petitiofals to establish that any error in
admitting the text messages had a sulbislaor injurious effect on the jury’s
verdict. Habeas relief is not warranted on this claim.

B. Upward Departure Sentencing Claim

Petitioner next asserts that he is erditie habeas relief because the trial
court erred in imposing a sentent®ee the recommended state sentencing
guideline range. Respondamintends that this claim is not cognizable upon
habeas review and lacks merit.

A sentence imposed within the statutory limits is generally not subject to
federal habeas reviewl.ownsend v. Burk@&34 U.S. 736, 741 (1948}00k v.
Stegall 56 F. Supp. 2d 788, 797 (E.D. Mid999). Claims which arise out of a
state trial court’s sentencing decisioe aot cognizable upon habeas review unless
the petitioner can show that the senteingeosed exceeded the statutory limits or
is wholly unauthorized by lawlLucey v. Lavignel85 F. Supp. 2d 741, 745 (E.D.
Mich. 2001). Petitioner’s sentencewghin the statutory maximumSeeMich.
Comp. Laws § 750.317 (providing that sad-degree murder is punishable by any
term of years or life imprisonment). Consequently, it is insulated from habeas
review absent a federabnstitutional violation.

The Michigan Court of Appeals denieglief on this claim finding that the

upward departure was justified under state due to substantial and compelling



reasons, which included the fact that ¥itim was shot five times when he
answered the door to his home at 3:00.athat Petitioner shot the wrong person
and intended to retaliate against Karemifias for the alleged rape of his sister
two years before the shoog, and that Petitioner hadccemtly been paroled on a
felony involving a gun.lrvin, 2013 WL 6124275 at *2-3.

The state court’s decision is neitleentrary to Supreme Court precedent nor
an unreasonable application of federal lawherfacts. Petitioner’s claim that the
state court improperly departed from tiigdelines range concerns a state law
issue which is not cognizable on habeas revi€ee Austin v. Jacksoll3 F.3d
298, 301 (6th Cir. 2000) (upward depaetdirom state sentencing guidelines does
not implicate federal due process righGheatham v. Hosey2 F.3d 211, 1993
WL 478854, *2 (6th Cir. Nov. 19, 1998departure from state sentencing
guidelines is a state law issue which is not cognizable on federal habeas review);
Cook v. Stegall56 F. Supp. 2d 788, 797 (E.D. Mich. 1999) (claim that sentencing
court departed from Michigan sentencingdglines presents an issue of state law
only and is not cognizable fiederal habeas reviewyelch v. Burke49 F. Supp.
2d 992, 1009 (E.D. Mich. 1999) (same). Asalissed, state courts are the final
arbiters of state law and the federalids will not intervene in such matters.

Lewis 497 U.S. at 7800viedq 809 F.2d at 32&ee also Bradshavb46 U.S. at



76; Sanford 288 F.3d at 860. Petitioner faitsestablish a violation of his
constitutional rights. Habeas rdlie not warranted on this claim.

C. Prdiminary Examination Appointment of Counsel Claim

Lastly, Petitioner asserts that he is entitled to habeas relief because his due
process rights were violated when thetetcourt appointed defense counsel just
moments before the start of his preliany examination. Respondent contends
that this claim is barred by predural default and lacks merit.

Federal habeas relief may beguded on claims a petitioner has not
presented to the state cournsaccordance with theage’s procedural rules.
Wainwright v. Syke133 U.S. 72, 85-87 (1977). The doctrine of procedural
default is applicable whengeetitioner fails to comply wh a state procedural rule,
the rule is actually relied upon by the staburts, and the procedural rule is
“adequate anchdependent."White v. Mitchell431 F.3d 517, 524 (6th Cir. 2006);
see also Howard v. Bouchardl05 F.3d 459, 477 (6th Cir. 200&)pleman v.
Mitchell, 244 F.3d 533, 539 (6th Cir. 2001). ‘f#ocedural default does not bar
consideration of a federal claim on eitldeect or habeas review unless the last
state court rendering a judgment in the cakmalty and expressly’ states that its
judgment rests on a state procedural b&tdiris v. Reed489 U.S. 255, 263-64
(1989). The lastxplainedstate court judgment should be used to make this

determination.YlIst v. Nunnemakeb01 U.S. 797, 803-05 (1991). If the last state



judgment is a silent or unexplained denikils presumed that the last reviewing
court relied upon the last reasoned opinith.

Here, the Michigan Court of Appealksndered the last reasoned opinion. In
denying relief on this claim, the courliesl upon a state procedural bar-- that is,
Petitioner’s failure to preserve the issue in the trial cduvin, 2013 WL 6124275
at *3. The failure to make a contporaneous objection is a recognized and
firmly-established independent and gdate state law ground for refusing to
review trial errors.People v. Carings460 Mich. 750, 763, 597 N.W.2d 130
(1999);People v. Stanaway46 Mich. 643, 687, 521 N.W.2d 557 (199%89¢ also
Coleman v. ThompspB01 U.S. 722, 750-51 (1991). Moreover, a state court does
not waive a procedural defih by looking beyond the default to determine if there
are circumstances warramgi review on the meritsPaprocki v. Foltz869 F.2d
281, 285 (6th Cir. 1989). Plain error review does not constitute a waiver of state
procedural default rulesGirts v. Yanai501 F.3d 743, 755 (6th Cir. 200Rinkle
v. Randle271 F.3d 239, 244 (6th Cir. 2001)or does a state court fail to
sufficiently rely upon a procedural fdeilt by ruling on the merits in the
alternative.McBee v. Abramajty929 F.2d 264, 267 (6th Cir. 1991). In this case,
the Michigan Court of Appeals denieglief based upon Petitier’s failure to

preserve the issue.



A state prisoner who fails to complytiva state’s procedural rules waives
the right to federal habeas review atise showing of cause for noncompliance
and actual prejudice resulting from théeged constitutionaliolation, or a
showing of a fundamental miscarriage of justi&z=e Colemarb01 U.S. at 753;
Gravley v. Mills 87 F.3d 779, 784-85 (6th Cir. 1996). To establish cause, a
petitioner must establish thedme external impedimefrustrated his ability to
comply with the state’ procedural ruleMurray v. Carrier, 477 U.S. 478, 488
(1986). A petitioner must present a sub8td reason to excuse the default.
Amadeo v. Zand86 U.S. 214, 223 (1988). Such reasons include interference by
officials, attorney error rising to the ldvaf ineffective assistance of counsel, or a
showing that the factual or legal basis &oclaim was not reasonably available.
McCleskey v. Zan#99 U.S. 467, 493-94 (1991).

Petitioner neither alleges nor establshbause to excuse this procedural

default’ A federal habeas court need adtress the issue of prejudice when a

*Petitioner mistakenly believes that thdaldt concerns the presentation of the
iIssue to the state appellate courts aggies that appellateoansel was ineffective
as cause. Assuming thattilener would assert thatiéd counsel was ineffective
for failing to preserve the issue in the ltcaurt, he cannot pwrail because he has
not exhausted that claim ofaffective assistance of counselthe state courts. It

is well-settled that a claim afeffective assistance obunsel asserted as cause to
excuse a procedural default is an ijpeledent constitutionalaim which requires
proper exhaustion in state couee Edwards v. Carpeni&29 U.S. 446, 453
(2000). Because Petitioner has not exhalstis claim of ineffective assistance of
trial counsel in the state courts, he camebt upon it to establish cause to excuse



petitioner fails to establish causeexcuse a procedural defaumith v. Murray
477 U.S. 527, 533 (198a)png v. McKeen722 F.2d 286, 289 (6th Cir. 1983).
Nonetheless, the Court finds thati@ner cannot establish prejudice. Even
assuming that counsel was appointed lpg$ore the preliminary examination,
Petitioner fails to show that he was prejudibgdhe late appointment. He fails to
allege with any specificity what counsebuld have discovered or done differently
to benefit his defense if he had begpointed in a more timely fashion.
Conclusory allegations are insufficient to warrant habeas r&eé, e.g., Cross v.
Stovall 238 F. App’x 32, 39-40 (6th Cir. 200&orkman v. Bell178 F.3d 759,
771 (6th Cir. 1998) (conclusory allegatiarfsneffective assistance of counsel do
not justify habeas reliefgee also Washington v. Renidd5 F.3d 722, 733 (6th
Cir. 2006) (bald assertions and conclusalfggations do not provide a basis for

evidentiary hearing on habeas reviewurthermore, Petitioner was convicted of

his procedural defaultSee, e.qg., Jacobs v. Mol265 F.3d 407, 417-18 (6th Cir.
2001).

*The Court notes that in reviewing this afefor plain error, the Michigan Court of
Appeals found that counsel was appointed on February 10, 2011 and that the
preliminary examination was rescheeldiland conducted dviarch 10, 2011.

Irvin, 2013 WL 6124275 at *3. If true, Petitiatgeclaim is belied by the record.
The state court docket sheetwswver, is unclear on this point. It shows that the
preliminary examination on February Q11 was cancelled defense request
and was conducted on M 10, 2011. It also shows that a motion to assign
counsel was filed/signed on March 10, 2011. (Register of Actie@®B,No. 10-1.)
The Court need not resolve thssue in order to decide this case.



second-degree murder and felony firedotfowing a full jury trial well after

counsel was appointed. Any error arisirgm the late appointment of counsel at
the preliminary examinatiotmerefore was harmles&ee, e.g., Coleman v.
Alabama 399 U.S. 1, 11 (1970) (ruling that hdess error applies when a criminal
defendant igleniedcounsel at a preliminary hearin@gakacs v. Engle/68 F.2d

122, 124 (6th Cir. 1985Podge v. Johnsq71 F.2d 1249, 1252 (6th Cir. 1973)
(record failed to establish that lackcounsel at preliminary examination
prejudiced petitioner’s rights at trial or tainted finding of guilt). Petitioner fails to
establish that he was denied due procesgherwise prejudiced by the alleged late
appointment of counsel atdlpreliminary examination.

Petitioner also fails to show thaftmdamental miscarriage of justice has
occurred. The miscarriagf justice exception requires a showing that a
constitutional violation probably result@dthe conviction of one who is actually
innocent. Schlup v. Delo513 U.S. 298, 326-27 (1995). “[A]ctual innocence’
means factual innocence, notm@éegal instficiency.” Bousley v. United States
523 U.S. 614, 624 (1998). “To be credijkeclaim of actuainnocence] requires
petitioner to support his allegationsaaistitutional error with new reliable
evidence — whether it be exculpatory stikc evidence, trustworthy eyewitness

accounts, or critical physical evidencéhat was not presented at trialSchlup



513 U.S. at 324. Petitioner makes no such showing. This claim is thus barred by
procedural default, otherwise lacks meand does not wama habeas relief.
V. Conclusion

For the reasons stated, the Court tuahes that Petitioner is not entitled to
federal habeas relief on the claig@ntained in his petition.

Before Petitioner may appeal theut's decision, a certificate of
appealability must issuesee28 U.S.C. § 2253(c)(1)(a); 8eR. App. P. 22(b). A
certificate of appealability may issue “onfythe applicant has made a substantial
showing of the denial of a constitutiomaght.” 28 U.S.C. § 2253(c)(2). When a
federal court denies relief on the meritg gubstantial showing threshold is met if
the petitioner demonstrates that reasonable jurists would find the court’s
assessment of the constitutibnkim debatable or wrongSlack v. McDanigl529
U.S. 473, 484-85 (2000). “A peoner satisfies this ahdard by demonstrating
that . . . jurists could conclude thesues presented are adequate to deserve
encouragement to proceed furtheMiller-El v. Cockrell 537 U.S. 322, 327
(2003). Petitioner makes no such showiiidpe Court, therefore, is denying
Petitioner a certificate of appeailitly. The Court also is denyingetitioner leave
to proceed in forma paupeons appeal as an appeahoat be taken in good faith.
SeeFed. R. App. P. 24(a).

Accordingly,



IT ISORDERED that Petitioner’s application fahe writ of habeas corpus
pursuant to 28 U.S.C. § 22540&€NIED;
IT ISFURTHER ORDERED that Petitioner iIDENIED a certificate of
appealability and leave to appeal in forma pauperis.
g LindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: December 2, 2016

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on this d&tecember 2, 2016, by electronic and/or
U.S. First Class mail.

3 Richard Loury
Case Manager




