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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CAPRICE MCCRARY,
Plaintiff, Civil Case No. 14-14053
Honorable Linda V. Parker
V.

OAKWOOD HEALTHCARE, INC.,

Defendant.
/

OPINION AND ORDER DENYING DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

This lawsuit arises from an incidemhere a patient at Defendant’s hospital
refused Plaintiff's care because she is@sn-American. Plaintiff charges Defendant
with race discrimination in violation @2 U.S.C. § 1981 andichigan’s Elliot-

Larsen Civil Rights Act (“ELCRA”) as a resuitPresently before the Court is

Defendant’s motion for summary judgment, filed pursuant to Federal Rule of Civil
Procedure 56 on August 28, 2015. (ECFE BIb) The motion has been fully briefed.
(ECF Nos. 22, 23.) The Court held caatjument with respect to Defendant’s motion

on February 9, 2016. For the reasons fiblkiw, the Court is denying the motion.

! Plaintiff asserted a claim of intentidnafliction of emotional distress in her
Complaint; however, she concedes to treessal of this claim in response to
Defendant’'s motion. (ECF No. 22Rg) ID 163 n.1.) Defendant construed
Plaintiff's Complaint as also allegirghostile work environment claim under

§ 1981 and the ELCRA. Plaintiff indicates in her response brief that she is not
asserting such a claimld(at Pg ID 173 and n.2.)
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l. Summary Judgment Standard

Summary judgment pursuant to Fedé&tale of Civil Procedure 56 is
appropriate “if the movant shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
The central inquiry is “whether the evidence presents a sufficient disagreement to
require submission to a jury or whetheisiso one-sided that one party must prevail
as a matter of law.’Anderson v. Liberty Lobby, In&77 U.S. 242, 251-52 (1986).
After adequate time for discovery anpgon motion, Rule 56 mandates summary
judgment against a party whdl$ato establish the existea of an element essential to
that party’s case and on which that pddars the burden of proof at trialelotex
Corp. v. Catrett477 U.S. 317, 322 (1986).

The movant has the initial burden tiosving “the absencef a genuine issue
of material fact.”Id. at 323. Once the movant meets this burden, the “nonmoving
party must come forward with specific fastsowing that there is a genuine issue for
trial.” Matsushita Electric IndusCo. v. Zenith Radio Corp475 U.S. 574, 587
(1986) (internal quotaon marks and citation omitted). To demonstrate a genuine
iIssue, the nonmoving party must presefiiGgant evidence upon which a jury could
reasonably find for that party; a “scintilla of evidence” is insufficiédge Liberty
Lobby, 477 U.S. at 252.

“A party asserting that a fact canr or is genuinely disputed” must
designate specifically the materials in theord supporting the assertion, “including
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depositions, documents, electronically starddrmation, affidavits or declarations,
stipulations, admissions, integatory answers, or other materials.” Fed. R. Civ. P.
56(c)(1). The court must accept as ttiie non-movant’s evidence and draw “all
justifiable inferences” in the non-movant’s favBee Liberty Lobhyl77 U.S. at 255.
II.  Factual Background

In May 2013, Plaintiff began workings a respiratory #@rapist at Oakwood
Hospital (“Oakwood” or “hospital”) in Dearborn, Michigan. (ECF No. 22, Ex. 1 at
13-15, 18, 47.) Plaintiff is African AmericarShe is a very good therapist, is hard-
working, and is qualified to do her jobld( Ex. 3 at 15.) Oakwood in fact has
selected Plaintiff before as its “Employefthe Quarter.” (ECF No. 21, Ex. 1.)

Plaintiff typically works a shift from 6:30.m. to 6:30 a.m., three days a week.
(ECF No. 22, Ex. 1 at 8.) Elisa Bensapthe manager of the Respiratory Care
Department, has been Plaintiff’'s supgsor throughout Plaintiff’'s employment at
Oakwood. [d. at 29; Ex. 3 at 6, 8.) Bendeo usually works a ten-hour shift
beginning at 5:30 or 6:00 a.mld(, Ex. 3 at 8-9.) When Benscoter is not at the
hospital, Plaintiff reports to a senior respiratory therapist or charge therdgist (
10-11.) Holly McShane is one of tlesenior respiratory therapistdd.(at 11.)

On October 8, 2014, at approximatétd3 p.m., a patient was admitted to
Oakwood’s Emergency Room Department. s experiencing shortness of breath
and had a collapsed lung. (ECF No. 22,£at 26-27.) Angela Gilhooly, a nurse in
training at the time, tended to the patiend. &t 10, 18-19.) After the patient was
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stabilized, he told Gilhooly that he did neant any black people taking care of him
during his stay. I¢. at 10.) Gilhooly left the room and told her preceptor (i.e., a
registered nurse who supervises a nurseaining), who toldGilhooly to notify the
charge nurse and put the stagemin the patient’s recordld( at 10, 19.) Gilhooly
claims that she contacted the charge nurse by phttheat (1.) At the time of her
deposition in this case, Gilhooly could metall the name of the charge nurse she
contacted or the charge nurse’s response when Gilhooly shared the patient’'s comment.
(Id. 11-12.)

In its Answers to Plaintiff's Interrogatories, Defendant identified Cheryl
Aerson as the charge nurse for that day and time. (ECF No. 22, Ex. 10.) Aerson was
an Assistant Clinical Manager in K®@ood’s Emergency Department in October
2014. (d., Ex. 2 at 6.) Aerson testified ding her deposition in this case that
although she was told that she worked3Omtober 8, 2014, angpically worked the
6:00 a.m. to 6:00 p.m. shikhe would not have bearcharge nurse thenld(at 6-9.)
Aerson further testified that she was unaware of the patient’s request on October 8 and
would remember if she Habeen told about it.Id. at 7, 11.) Counsel for the parties
informed the Court at the motion hearing ttiety have not been able to identify who
else may have been the charge nurse on duty when the patient made the request to
Gilhooly.

According to Gilhooly, she was directed bgr preceptor to note the patient’s
request in his record. Gilhooly thereforedadhe following notton in his record:
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“Pt made a request to writer stating ‘I da m@nt any black people taking care of me
at all.” Writer notified charge nurse ofgeest.” (ECF No. 21, Ex. 8.) Gilhooly did
not make a note in the patient’s record wébpect to whether or not Oakwood would
honor his request.ld.) Gilhooly testified during her deposition that stexer told

the patient that his request would be grant@&CF No. 22, Ex. 4 at 27.) She also
testified that if the charge nurse had thét to advise the patiethat his request was
denied, she would have noted that in his recoldl. at 16.)

Oakwood’s Manager of Patient Retats and Service Excellence, Rhonda
Jordan, is not aware of Defendant havingréten policy precluding employees from
granting a patient’s griest for care based on race. (ECF No. 22, Ex. 5 at 9.)
Nevertheless, Jordan recalled five or siwpoccasions during héwelve year tenure
at Oakwood when she learned of patieatpuesting a specific caregiver based on the
worker’s protected classld( at 6, 8-9.)According to Jordan, on those occasions,
Oakwood denied the patient’s requesd. &t 9.) Oakwood does have a written
policy promoting “the practice of providiran equal employment opportunity for all
persons” which also provides “that all employees have the right to work in an
environment free from discriminationlagéing to the privileges of employment.”

(ECF No. 21, Ex. 4 at Pg ID 113.)

At some point on October 8, the patient was transferred from the Emergency
Room Department to the hospital’s fourkhdr. Plaintiff was assigned to provide
respiratory care on that floor during hereawight shift spannig October 8-9. At
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12:14 a.m. on October 9, a male nurséedaPlaintiff to the patient’'s room to do a
breathing treatment. (ECF No. 22, Ex. B@1) After Plaintiff entered the patient’s
room and began to introduce herself to hine, patient told Plaintiff that she had to
leave and that she must not have read his chartat(51.) When Plaintiff attempted
to log onto the computer in the room to reviel chart, the patient told her to leave
the room. Id. at 67.)

Plaintiff summoned the nurse who cdlleer to the room, told the nurse that
she is not allowed in the room, anded the nurse to find out whyld( at 67.) The
nurse went into the patient’s room and, when he came back into the hallway, told
Plaintiff that it is because she is blackd. @t 67-78.) The nurse asked Plaintiff if
there was someone else she could get theldreatment, but no other respiratory
therapist was availableld( at 69-71.) Plaintiff mada note in the patient’'s Progress
Report: “Was called to give patient breathing treatment. As | introduce myself to the
patient, he replied that | must leave, hesmhe will not have any treatment given by
me because | was Black.” (ECF No. 22, Ex. 7.)

Several hours later, the same nurse ddfintiff to the patient’s room to do a
breathing treatment.Id., Ex. 1 at 50.) When Plaintiérrived at the door to the
patient’s room, she called to the nurse and told him that she was the respiratory
therapist responding to the call andagk the patient whether she could do the

treatment. Ifl. at 72.) When the nurseturned to Plaintiff, he told her that the patient



would wait until &ift change. Id.) Plaintiff made a note in the patient’s Progress
Report that he again refused to be treated by Plainkdf, Ex. 8.)

During her shift, Plaintiff informed McShane about the patient’s refusal to be
treated by Plaintiff bcause of her raceld(, Ex. 1 at 99.) When Benscoter arrived at
the hospital at around 5:30 on thermiag of October 9, McShane approached
Benscoter and told her that Plaintiff washte speak with her about the incident that
occurred. (ECF No. 21, Ex. 3 at 16.) f@&e Benscoter could look for Plaintiff,
however, Plaintiff found her artdld her about the incidentld(; ECF No. 22, Ex. 1
at 102) After Benscoter spoke with Plafrénd met with her staff to get the morning
shift started, she went to the fourth floor tpa#g the incident to the Assistant Clinical
Manager, Courtney Taylor. (ECF No. 21, Ex. 3 at 22-23; Ex. 6 at 14.) Benscoter also
planned to contact Human Resourcdd.) (

When Benscoter arrived at Taylor'fice, however, David Squires, a manager
from Human Resources, already was tltkseussing the incident with Taylorld()
Sometime after seven o’clock, Plaintiff had called Human Resofrarasher home
and had spoken with Sherry Huffman. (ER&. 22, Ex. 1 at 106.) During that
conversation, Plaintiff told Huffman abathie incident with the patient the night
before. (d. at 107.) Huffman apologized to Ri&ff, said that the request should
never have been in the chart, and iatkd that she would look into it and call
Plaintiff later. (d.) Squires informed Benscotitrat he and Taylor were going to go
and speak with the patient. (ECF No. 21, Ex. 3 at 24.)
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Squires in fact contacted Oakwood’'diPat Relations Representative, Rhonda
Jordan, and asked that she speak witlp#ient and explain #t Oakwood would not
meet the patient’s request to not be treated by black employdes€Ex( 6 at 7-8.)
Jordan and Taylor then went to the patient’s roolh. at 14.) After introducing
themselves, Jordan explained to the patileat the hospital could not grant his
request to not have African Amean people care for himld() Jordan told the
patient that Oakwood is a drge hospital, that all of its employees are competent and
professional equally, and that “if he waddmappy, he could choose his services
elsewhere.” Il.) At 11:58 a.m. on October 2014, Taylor made a note in the
patient’s record reflecting the discussiamiting: “Patient informed that hospital
unable to grant request for racial choice affstRhonda Jordan at bedside from guest
relations.” (ECF No. 21, Ex. 13.) Duringriaeposition, Jordan claimed that she and
Taylor had met with the patient a couplehours earlier than when the record entry
was made, as she recalls doing so widn hour of her arrival at workld(, Ex. 6 at
17.)

Squires, Huffman, and Plaintiff's directoalled Plaintiff at around 4:30 p.m.
on October 9, after Jordan’s and Taylor's cansation with the patint. (ECF No. 22,
Ex. 1 at 108.) According to Plaintiff, thégld her that they had someone meet with
the patient and “let him knowhat that couldn’t go on.”1q. at 110.) Plaintiff
indicated that they alswere apologetic, said it never should have happened, and
asked Plaintiff if she was afraid of the patient and wanted a different assignment or
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wanted someone to go in the patient’'s room with her to treat himat(110-11.)
Plaintiff responded that she was not aframdl that she did not need someone to go
into the patient’s room with her if they htadlked to him and handerstood that they
were all there to help himld.) However, when Plaiiif arrived at work that
evening, she learned that the patient hahbeoved to a different floor to which she
was not assigned.ld; at 111.)

According to Benscoter, the patientssmaoved from the fourth floor (where
Plaintiff was assigned) to the seventh floosuegical floor, because he was ultimately
getting surgery at Oakwood. (ECF No. EX, 3 at 49.) The record fails to reflect
when this surgery took place. Accorgito Defendant’'s Answers to Plaintiff's
Interrogatories, at leasteslen African American caregyvs treated the patient during
his remaining stay at Oakwoodd( Ex. 14 at Pg ID 148.)

[ll.  Applicable Law and Analysis

Plaintiff claims that Defendant’s respse to the patienti®quest to not be
treated by African American caregiversitg his stay at Oakwood constitutes race
discrimination in violatiorof § 1981 and ELCRA. As Plaintiff clarifies in response

to Defendant’s motion, she is contendthgt Defendant violated § 1981 and the

2 As Defendant points out, Plaintiff bypaskthe Equal Employment Opportunity
Commission and filed this lawsuit withiwo weeks of the incident. Because she
did not file an EEOC complaint, shentet maintain a cause of action under Title
VII of the Civil Rights Act of 1964.See Young v. DaimlerChrysler Carp2 F.
App’x 637, 639 (6th Cir. 200kiting 42 U.S.C. § 2000e-5(e)).
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ELCRA by allowing the assignment of gsployees to care for the patient based on
race. (ECF No. 22 at Pg ID 174-75.)

Section 1981 “prohibits intentionedce discriminatiorn the making and
enforcing of contracts involvinigoth public and private actorsAmini v. Oberlin
Coll., 440 F.3d 350, 358 {6 Cir. 2006) (citingChristian v. Wal-Mart Stores, Inc.

252 F.3d 862, 867-68 (6th Cir. 2001} he statute’s protemn extends to ‘the
making, performance, modification, andnination of contracts, and the enjoyment
of all benefits, privileges, terms, and cdiwhs of the contractual relationship.’[d.
(quoting 42 U.S.C. § 1981(b)). “Section&l9iability must be founded on purposeful
discrimination.” Ferrill v. Parker Grp., Inc, 168 F.3d 468, 472 (11th Cir. 1999)
(citing Gen. Bldg. Contractors Ass’n v. Pennsylvadia8 U.S. 375, 389 (1982)).
“[P]roof of discriminatory intent is essgal”’ to prove a violation of the statutéd.
(citing Gen. Bldg. Contractors458 U.S. at 388).

The ELCRA similarly prohibits “diseminat[ion] against an individual with
respect to employment, compensationa éerm, condition, or privilege of
employment, because of . . . race.” Mi€lmmp. Laws 8§ 37.2202(1)(a). Section 1981
and the ELCRA are analyzeddar the same frameworlSee Thompson v. City of
Lansing 410 F. App’x 922, 934 (6th €i2011) (unpublished) (citingackson v.
Quanex Corp.191 F.3d 647, 658 (6th Cir. 1999) (“We review claims of alleged race
discrimination brought under § 1981 and {fELCRA] under the same standards as
claims for race discriminatioorought under Title VII7)).
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A plaintiff claiming race discrimiation under 8 1981 must prove the
following:

that (1) [s]he belongs to an identbia class of persons who are subject

to discrimination based on theaae; (2) the defendant intended to

discriminate against h[pon the basis of racend (3) the defendant’s

discriminatory conduct abridged igiit enumerated in section 1981(a).

Amini, 440 F.3d at 358. The defendant’s intesuh be established by direct evidence
or inferentially. Id. (citing Blalock v. Metals Trades, Inc/75 F.2d 703, 707 (6th Cir.
1985)). Plaintiff argues that Gilhooly’s medical record entry restricted Oakwood’s
African American employees from caring for thatient and that such “segregation in
assignments is discrimination and unlawful whether it is for one hour, o[ne] shift, 24
hours, days or weeks.” (ECF No. 2Zaild 181.) The Court finds sufficient
evidence from which a reasonable jury could agree with Plaintiff.

As Jordan’s testimony reflects, Oakwoodikely to have, and has had in the
past, patients who request care based on the race of Oakwood’s employees. There is
no written policy instrating Oakwood’s employees to rejebe racial preferences of
its patients. Oakwood also does not amtdny training ootherwise advise its
employees on how to handle such race-tbasquests. Apparently, Oakwood’s
written equal employment policy is insufieit to advise its employees on how to
confront such requests. Oakwood would Itasl Court to believe that the failure to

immediately address the patient’s requeshis case resulted from the fact that the

employees it assigns to handle such requkstsot work during the overnight shifts.
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The patient was admitted to the hospital at approximately 1:43 p.m. (i.e., during the
day shift), however, and Gilhooly recorded the patient’s racenemte request in his
medical chart at 3:46 p.m. (also during tlag shift). (ECF No. 21, Ex. 8.) This
raises a question for the jury as to WwieetOakwood would have ever addressed the
request but for Plaintiff's complaints, absent Plaintiff's complaints, would have
simply left the request in the patienthart to be followed by its employées.

The result in this case, at least for on®@intiff’'s shifts, was that the patient’s
request was placed in his record and theepabelieved the hospital was adhering to
his request. Notably, ®wood has not identified the rag in charge to whom
Gilhooly presented theatient’s request. Thus thereaigjuestion raised as to what
Gilhooly in fact was told with respetd how Oakwood would handle the patient’s
request. She certainly did not write in théiguat’s chart that theequest would not be
granted, which Gilholy testified she believes she wolldve done had this been the
instruction she was given. There alsa guestion of fact as to what credence the

male nurse gave to the notation in theguatts record, as the record reflects that he

*Notably, a jury reasonably could conclutiat if Jordan alone has become aware
of at least six instances of patients makiace preference requests, such incidents
occur more frequently throughout Oakwo®darious locations. The record does
not reflect how often such requests maoted in patients’ records, are not
addressed, and therefore are left toactghe assignment of caregivers to those
patients. Clearly it would be a burdensotask to make this determination.
Nevertheless, a jury reasonably coutthclude that patients’ race-preference
requests are effectively beigganted by Defendant as audt of its instruction to
their employees to include those requésthe patient’s record (as Gilhooly was
instructed) and its failure to train empe®s to address (i.e., deny) such requests.
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asked Plaintiff to find someone else (i.e., a Caucasian respiratory therapist) to treat the
patient. Finally, as the record failsreflect when the patient actually underwent

surgery, a question remains as to whethematient was moved, when he was (i.e.,
before Plaintiff returned to work), to avarlaintiff being the respiratory therapist

called to perform his needed breathing treatments.

In short, a reasonable jury couldd that Defendant’s failure to train its
employees or provide a policy for handlirage-based requests by patients results in
those requests being placed in the patsecitarts and honoraahless and until an
employee who is prevented from doing her jola assult of such a request complains.
In other words, a reasdoia jury could findthat by recording patients’ race-
preference requests in the patients’ rea@nd not training itemployees to reject
those requests, Defendant purposefullgvad for the assignment of its employees’
duties based on thaiace. As such, this Court findslaast two of the cases cited by
Plaintiff instructive in deciding that Plaiff presents suffi@nt evidence to survive
Defendant’s summary judgment moti@haney v. Plainfield Healthcare Cent&l2
F.3d 908 (7th Cir. 2010) arfélatterson v. UPMC South Hills Health System Home
Health, LP, No. 03-89, 2005 U.S. Dist. LEXI&7610 (W.D. Pa. 2005) (unpublished)
(ECF No. 22, Ex. 11). Based on thaseses, the Court finds that Plaintiff has
presented sufficient evidence to establisghelements of her § 1981 and ELCRA

claims.
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Defendant nevertheless contends that Plaintiff's claims fail because she did not
suffer an adverse action. Defendant argues that “[a]Jn employment action must
amount to ‘a materially adverse changethe terms or conditions of employment to
be actionable.” (ECF No. 21 at Pg ID 90, quotkagsis v. Multi-Care Mgmt., Inc.

973 F.3d 876, 885 (b Cir. 1996);Mitchell v. Vanderbilt Uniy.389 F.3d 177, 182
(6th Cir. 2004).) According to Defendafthis one patient encounter did not alter
Plaintiff's terms and cathitions of employment.” I{l.) This is because:

Plaintiff has continued to treat patients of various races and

ethnicities. . . . Her hours were not cut. . . . Her pay was not

reduced. . . . She was not demoted ecigiined. Indeed, she continues

to work in the same department of thaspital, treatpatients, with the

same title and with the same supervisor.

(Id., citing Ex. 11.) As stated earlier, Plaintiff maintains that a “segregation in
assignments is discrimination and unlawful whether it is for one hour, o[ne] shift, 24
hours, days or weeks.” (EQ¥o. 22 at Pg Id 177, 181.)

As an initial matter, this Court doest believe that the existence of an
“adverse action”-- as typically defined in the case law-- is necessarily an element of a
plaintiff's § 1981 claim. As stated befort® prove a violation of the statute, a
plaintiff must show only that: 1) [s]he belongs to an identifiable class of persons
who are subject to discrimination basedtheir race; (2) ¢ndefendant intended to
discriminate against h[er] on thasis of race; and (3) tliefendant’s discriminatory
conductabridged a right enumeratiein section 1981(a) Amini, 440 F.3d at 358

(emphasis added). To prove the third edamthe plaintiff need only show that a
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right enumerated under 8§ 1981 was @dped as a result of the defendant’s
discriminatory conduct. Section 1981 protects a naite person’s “right . . . to
make and enforce contracts . . . as is enjoyed by white citizens” and defines the right
“to make and enforce contracts” to inclutiee making, performance, modification,
and termination of contracts, and the enjoyment of all benefits, privileges, terms, and
conditions of the contractual relationshipt2 U.S.C. § 1981. Id. § 1981(b). A right
protected under § 1981 may be abridgatthout necessarily esing a “materially
adverse change in the terms of [the plaintiff's] employment,” as that term has been
defined> See Kocsis97 F.3d at 886.

Furthermore, this Court believes that even a temporary or briedéiminimi$
abridgement of a plaintiff's rights under 889is actionable. Asne district judge in
the District of Maryland expressed in an instructive case,

Section 1981 violations need not be extended or unmitigated to qualify

the plaintiff for damages. Althoughe length or naturef the violation

may affect the plaintiff's award, tHact that an act of contractual
discrimination was short atle minimisdoes not make it any less a

*The existence of an “adverse action”-- aat tlerm is typically defined-- appears
to become relevant only with respecthe plaintiff's proof of the defendant’s
intent to discriminate against the plaintiff on the basis of racegalydfthe
plaintiff needs to rely on the burden-shiftifgDonnell Douglagramework to
prove her claim.See Amini440 F.3d at 35&ee also White Baxter Healthcare
Corp., 533 F.3d 381, 391 (6th Cir. 2008).

s As the Supreme Court has provided aalverse employment action typically
involves “a significant change in employment status, such as hiring, firing, failing
to promote, reassignment with significafferent responsibilities, or a decision
causing a significant change in benefiurlington Indus., Inc. v. Ellertib24
U.S. 742, 761 (1998).
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violation. Indeed, “[c]ivil rights aréounded not on a relativist calculus

of discriminatory behavior but on tipeinciple that depvations of rights

resulting from raciahnimus are unlawful.”

Williams v. Cloverland=arms Dairy, Inc. 78 F. Supp. 2d 479, 485-86 (D. Md. 1999)
(quotingYates v. Hagerstown Lodge No. 212 Loyal Order of Md®&@ F. Supp.

788, 796 (D. Md. 1995)kee also Patterser2005 WL 6720844, at *9 (finding

support for the plaintiff's § 1981 claim arising from the notation in a patient’s record

of “no black RNs”, finding “it . . . clear thagven in the absence of a monetary loss,

job assignments based on race constitute adverse employment actions because such
assignments affect the terms and conditions of employment.”). The Court further
believes that it is a question for the jurytasvhether Plaintiff's one encounter with a
racist patient and, perhaps more imputiig Defendant’s response to the patient,

were sufficient to alter the terms and conditions of her employment.

The Sixth Circuit’s unpublished decision@rane v. Mary Free Bed
Rehabilitation Hospital-- F. App’x --, 2015 WL 859471 (2015), doesot otherwise
lead this Court to conclude that Plaintiff'@ichs fail. There, the Sixth Circuit upheld
the grant of summary judgment to thdedelant on the plaintiff's § 1981 claim
because, in addition to suffering no material change in the terms or conditions of her
employment, the court found that “[a]ny poteh&&clusion from the patient’s room
was not a removal of responsibilities besm(the plaintiff] was not responsible for
direct patient care.ld. at *5. Plaintiff, in comparison, was responsible for direct

patient care and, on two occasions, was #gtaacluded from a patient’'s room and
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removed from her responsibilities for caring for the patient. Ev€raifieinstructs
that the infringement on a plaintiff's § 1981 rights must be moredbaninimisto
survive summary judgment, viewing the factailght most favorable to Plaintiff, the
Court believes a reasonable jury cofital that this incident had more than an
insignificant impact on the tesrand conditions of her employment.

For these reasons, the Court finds sufficient factual disputes to render
Plaintiff's § 1981 and ELCRA claims better resolved by a jury than a judge.

Accordingly,

IT IS ORDERED, that Defendant’s motion for summary judgment is
DENIED.

gLindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: March 16, 2016

| hereby certify that a copy of tieregoing document was mailed to counsel of
record and/or pro se parties on this darch 16, 2016, by electronic and/or U.S.
First Class mail.

3 Richard Loury
Gase Manager
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