GJOKAJ v. UNITED STATES STEEL CORPORATION

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

NUA GJOKAJ,

Plaintiff, CivilCaseNo. 14-14151

Honorablé.indaV. Parker
V.

UNITED STATES STEEL CORPORATION,

Defendant.
/

OPINION AND ORDER (1) DENYING PLAINTIFF’'S MOTION TO
STRIKE DEFENDANT'S EXHIBITS ; (2) GRANTING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT ; AND (3) DENYING AS MOOT

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

This lawsuit arises from Defendant United States Steel Corporation’s
termination of Plaintiff Nua Gjokaj (“Platiif”), after Plaintiff partially amputated
his finger in a work-related accident anénifailed to follow directives instructing
him to report to the medical departmamnid misrepresented the condition of his
finger. In his Complaint, filed Octob28, 2014, Plaintiff alleges the following
claims against Defendant: (1) disabildyscrimination in violation of the
Americans with Disabilities Act (“ADAY; (Il) disability discrimination in
violation of Michigan’s Persons withisabilities Civil Rights Act (“PDCRA");

(1) interference with Plaintiff's righg and denial of leave under the Family
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Medical Leave Act of 1993 (“FMLA”); and (IV) violation of the Michigan
Workers’ Disability Compensation Aof 1969 (“WDCA”). (ECF No. 1.)

Presently before the Court are £sanotions for summary judgment filed by
the parties on February 29, 2016. (ECF No. 39, 40.) In its motion, United States
Steel Corporation (“USS”) seeks summargigment with respect to all of
Plaintiff's claims. (ECF No. 39.) PIldiff seeks summary judgment only as to the
issue of whether Plaintiff was disabledthin the meaning of the ADA. (ECF No.
40.) Also before the Court is Plaintiffitaotion asking the Court to strike several
exhibits attached to USS’s motion. (EQB. 48.) The motionkave been fully
briefed. Finding the facts and legal argumsesufficiently presented in the parties’
pleadings, the Court issued a noticefagust 1, 2016, dispensing with oral
argument pursuant to Eastern Districithigan Local Rule 7.1(f). For the
reasons that follow, the Court is denying Plaintiff's motion to strike USS’s
exhibits, granting USS’s motion for summary judgment, and denying as moot
Plaintiff’'s motion for partial summary judgment.

l. Plaintiff's Motion to Strike USS’s Exhibits

As Exhibits 32, 33, 36, 37 and 38 to its motion for summary judgment, USS
attaches several documents createdhduie grievance proceedings related to
Plaintiff's termination. Exhibit 32 contains the hand-written notes of the first step

grievance hearing created by USS Ldgelations employee Michael Simpson.



Exhibit 33 is the minutes from the secastdp hearing. Exhibit 36 is Simpson’s
handwritten notes from the second stepring. Exhibit 37 is the position
statement for the third step hearing pregdoy the union representing Plaintiff.
Finally, Exhibit 38 contains USS Legaklations employee Jennifer Hickey’s
handwritten notes from the step three hearing.

Plaintiff argues that these exhibase inadmissible under Federal Rule of
Evidence 408 as “offers of ogoromise.” Plaintiff maintains that the Court should
strike exhibits created by Simpson, whes passed away, becaukey also lack
an evidentiary foundation. AlternatiyelPlaintiff contends the exhibits are
iInadmissible because they are “rigdIwith inadmissible hearsay.”

The Court’s decision with respect USS’s summary judgment motion
would be the same regardless of whether the Court excluded or considered the
evidence presented in USS’s Exhibits 38, 37, and 38. Therefore, the Court
finds it unnecessary to rule on the adnfudy of those exhibits and will not
consider them. The Court, howeyveill address USS’s Exhibit 32.

Federal Rule of Evidence 408 prdes that compromise offers and
negotiations are not admissible to “prove or disprove the validity or amount of a
disputed claim or to impeach by a prior inconsistent statement or a
contradiction[.]” Howeverthe court “may admit this evidence for another

purpose[.]” Fed. R. Evid. 408(b).



No compromise was offered, nor didmpromise negotiatis occur, at the
first step grievance hearing, the nodésvhich are submitted as Exhibit 32 to
USS’s motion for summary judgmenthds, the Court does not find the evidence
contained in the exhibit inadmissible undRarle 408. Moreover, “[b]lecause the
purpose of Rule 408 is to encoueape compromise and settlemenemristing
disputes,”Josephs v. Pacific Be#43 F.3d 1050, 1064 (9th Cir. 2005) (emphasis
added), courts have held that the rule dosscome into play with respect to offers
of compromise or compromise negotiasooccurring before or at the time of
termination and before litigimn has been initiatedSee, id (finding that the
district court did not abuse its discretion by admitting statements made by the
defendant’s employees at the plditgigrievance proceeding because “the
grievance proceeding did not concern [pientiff]'s not-yet-filed discrimination
claim”); see also Cassino v. Reichhold Chems., Bit7 F.2d 1338, 1342-43 (9th
Cir. 1987) (concluding that Rule 4@ not preclude the admission of a
“Settlement Agreement and General Reledke defendant offered the plaintiff at
the latter’s termination meetingYlitchell v. Cnty. of WaynéNo. 05-73698, 2007
WL 850997, at *3 (E.D. Mich. Mar. 1&€007) (unpublished) (denying the
plaintiff's motion to exclude evidence of affer made at the arbitration hearing
conducted when the plaintiff's union gved his termination, because Rule “408

does not bar offers made prior to tia§ of a claim, especially when [the
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p]laintiff had not yet been terminated finchis employment.”). For these reasons,
the Court concludes that Rule 408 doespreclude the admission of the hand-
written notes from the step one hearing.

Nor is Exhibit 32 inadmissible due toethack of an evidentiary foundation.
Plaintiff contends that such a foundaticannot be laid because Simpson, the
author of the hand-written notes, passed away in December 2013. Simpson,
however, is not the only individual capalf providing the necessary foundation
testimony. USS indicates that Jennifeclkély, the Manager of its Labor Relations
Department, is able to testify that Simpson created the hand-written notes as part of
the grievance process, incacdance with their departmiés standard practice.

(ECF No. 50 at Pg ID 1530-31.) Hickaiso can provide theestimony needed to
establish that Exhibit 32 is admissible under the business records exception to the
hearsay rule set forth in &eral Rule of Evidence 803(6).

Hearsay evidence generally is not adibies Fed. R. Evid. 801(c) and 802.
Hearsay within hearsay alsnot admissible unlessdeh part of the combined
statements conforms within an exceptioth® rule.” Fed. R. Evid. 805. Rule 803
provides an exception to the hearsay faterecords of regularly conduct activity,
commonly referred to as the “business rdst exception. Fed. R. Evid. 803(6).

To be admissible under the businessords exception, the record must (1)

be “created in the course of a regulatbnducted business activity,” (2) “kept in



the regular course of that business)’ &sult from a “regular practice of the
business to create such documents, aptdd4created by a person with knowledge
of the transaction or from informatidgransmitted by a peos with knowledge.”
Yoder & Frey Auctioneers, tnv. EquipmentFacts, LLG74 F.3d 1065, 1071-72
(6th Cir. 2014) “A custodian or otherveigjualified witness must attest that the
proffered document meets these conditiord.”(citing Fed. R. Evid. 803(6)(D)).

To be considered an “otherwise tiied witness” unde Rule 803(6), “all
that is required of the witness is thatdreshe is familiar with the record keeping
procedures of the organizationUnited States v. Jenkin345 F.3d 928, 935 (6th
Cir. 2003). “ ‘Rule 803(6) does not requtteat the custodian personally gather,
input, and compile the information menalized in a business record.’[d.
(quotingUnited States v. Weinstqcadb3 F.3d 272, 276 (6th Cir. 1998)).
Additionally, the individual “need not ke control of or have individual
knowledge of the particular corporate records|d’

USS indicates that Hickey, asiia Relations Manager and Simpson’s
supervisor, is fully familiar with the dcipline and record-keeping procedures of
the department and can attest that Sioms handwritten noteseet the conditions
for admission under Rule 803(6). Tétatements by Plaintiff and his union
representatives in the record-- whicke #ne only statements the Court finds

relevant in deciding USS’s pending summary judgment motion-- are admissible



under Federal Rule of Evidence 801@h,admissions by a party opponesiee
Fed. R. Evid. 801(d)(2)(A), (¢ (D) (including as statements that are not hearsay:
a statement offered against an opposimygaat was (A) “made by the party”;
(C) “was made by a persorham the party authorized to make a statement on the
subject”; or (D)"was made by the partygent or employee on a matter within the
scope of that relationship and while it exdft§). The Court, tlerefore, is denying
Plaintiff’'s motion to strike Exhibit 32 to USS’s motion for summary judgment and
is denying as moot Plaintiff's motion strike Exhibits 33, 36, 37, and 38.
[I.  Summary Judgment Standard

Summary judgment pursuant to Feaddrule of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.’Fed. R. Civ. P.
56(a). The central inquiry is “wheththe evidence presents a sufficient
disagreement to require submission to a pryhether it is so one-sided that one
party must prevail as a matter of lawAhderson v. Liberty Lobby, In&77 U.S.
242, 251-52 (1986). After adequate tifoe discovery and upon motion, Rule 56
mandates summary judgment against a pany fails to establish the existence of
an element essential to that party’secasd on which that party bears the burden

of proof at trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).



The movant has the initial burdenstfowing “the absence of a genuine
issue of material fact.ld. at 323. Once the mowbmeets this burden, the
“nonmoving party must come forward wisipecific facts showing that there is a
genuine issue for trial.Matsushita Electric Indus. Ce. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To
demonstrate a genuine issue, the nonmoving party must present sufficient evidence
upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is
insufficient. See Liberty Lobhyl77 U.S. at 252. The courust accept as true the
non-movant’s evidence and draw “all jugtile inferences” in the non-movant’s
favor. See Liberty Lobhyl77 U.S. at 255.

“A party asserting that a fact canris or is genuinely disputed” must
designate specifically the materialstive record supporting the assertion,
“including depositions, documes) electronically stored information, affidavits or
declarations, stipulations, admissions, irdgatory answers, or other materials.”
Fed. R. Civ. P. 56(c)(1). Notably, theal court is not required to construct a
party’s argument from the record or sgaout facts from the record supporting
those argumentsSee, e.g., Street v. J.C. Bradford & (886 F.2d 1472, 1479-80
(6th Cir.1989) (“the trial court no longer has a duty to search the entire record to
establish that it is bereft of a genaiissue of material fact”) (citinfgrito-Lay, Inc.

v. Willoughby 863 F.2d 1029, 1034 (D.C. Cir. 1988¢e also InterRoyal Corp. v.



Sponseller889 F.2d 108, 111 (6th Cir. 1988grt. deniedd94 U.S. 1091 (1990)
(“A district court is not required to spulate on which portioof the record the
nonmoving party relies, nor is it obligatemlwade through ahsearch the entire
record for some specific facts thatght support the nonmoving party’s claim.”).
The parties are required to designate WfiRkcificity the portions of the record
such that the court can “readily iddéwy the facts upon which the . . . party
relies[.]” InterRoyal Corp.889 F.2d at 111.

Courts evaluate cross motidias summary judgment under the same
standardLa Quinta Corp. v. Heartland Props., LL.603 F.3d 327, 335 (6th Cir.
2010) (citingBeck v. City of Clevelan@®90 F.3d 912, 917 (6th Cir. 2004)). When
faced with cross- motions for summanglgment, each motion is examined on its
own merits.d.

lll.  Factual Background

In June 2011, USS hired Plaintiffrfan entry-level position at its Great
Lakes Works facility in Ecorsand River Rouge, Michigan(Pl.’s Dep. at 18.) In
this position, Plaintiff was a member of the United Steel Workers Union (“Union”)
and subject to the terms of the Basabor Agreement (“labor agreement”)
between the Union and USS. (Def.’'s M&x. 8.) Plaintiff also was subject to
USS’s General Safety and Plant Cortdrales and Regulations (“Rules and

Regulations”). Id., Ex. 9.)



On November 29, 2011, Plaintiff injurdés back at work. (Pl.’s Dep. at 20;
Def.’s Mot., Ex. 10.) Plaintiff immediatglwas taken to “Plant Medical” at the
Great Lakes Works facility for evaluatiomdthen was releaséd return to work
activity as tolerated. (Pl.’s Dep. at Zef.’s Mot., Ex. 11.) Plaintiff worked the
remainder of his regular shon November 29, and volunteered to work the next
shift, without incident. (Pl.’'s D& at 24; Def.’s Mot., Ex. 12.)

The following day, however, Plainti back condition worsened and the
medical doctor at Plant Mezhil, Susan Madden, sentrhfor an MRI. (Def.’s
Mot., Ex. 13.) Plaintiff was experiencing & tif pain and numbrss in his left leg,
which caused him to have to “throw his leg in front of him” to walkl.) MRIs on
November 30 and December 2, 2011, showvedsc protrusion in Plaintiff's spine,
for which a neurosurgeaecommended surgeryld() Plaintiff refused surgical
intervention, and even refused ti¢aany medication for his painld()

Plaintiff’'s condition was monitored ithugh regular appointments at Plant
Medical, where he was seen by Dr. Maddnd other medicataff. Dr. Madden
placed Plaintiff on sedentary work witio lifting over twenty pounds or repetitive
bending. (Def.’s Mot., Ex. 13.) Plaintif’lifting restriction was modified to forty
pounds on November 30, 2012, by whichéims back condition had improved.

(Id., Ex. 15; Pl.’s Dep. at 31, 43.)
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Around this time, Plaintiff applied to enter an 18-month Learner Program to
be a USS Maintenance Technician MegbarPl.’s Dep. at 34.) USS accepted
Plaintiff into the program, which was a promotion for hirtd.)( The program
involved classroom and on-the-job trainigigvarious locations at the Great Lakes
Works facility. (d. at 35-37.) Plaintiff did not have a regular supervisor at this
time, but reported to the supervisor i fbcation to which hevas assigned.Id.
at 35, 38-39.)

On Thursday, July 24, 2013, at approaiely 4:30 p.m., Plaintiff injured his
right middle finger when another employed¢uated a machineatching the tip of
Plaintiff's gloved finger in a pinch point.Id. at 53-55, 98-99.) The tip of
Plaintiff's finger was cut nearly all the way throughd. @t 57-58; Def.’s Mot., EX.
19.) Plaintiff reported the incident to Todd Chatrtier, a supervisor where he was
working, and requested that Chartiell EMS. (Pl.’s Dep. at 59-62.) At
approximately 4:33 p.m., Chartier contacRldnt Medical to report the incident.
(Def.’s Mot., Ex. 16 at Pg ID 693; P$.Dep. at 62-63, 69enitez Dep. at 41.)
Plant Medical Nurse John Bee#t told Chartier to call Bht Security for an EMS
transport to Henry Ford Hospital in \&iydotte. (Benitez Dep. at 40-41; Chartier
Dep. at 36; Def.’s Mot., Ex. 17.) Nw®enitez, who was mdoring the incident
over the plant radio, made a note indiegtihat Chartier contacted Plant Security

and that an EMS unit was dispatched @ phant at 4:40 p.m(Benitez Dep. at 41-
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42; Def.’s Mot., Ex. 17.) The EMS unit trgported Plaintiff to the hospital, which
recorded his arrival time as 5:09p. (Def.’s Mot., Exs. 17, 18.)

Plaintiff was seen in the hospitinergency room, where his finger was
cleaned, stitched, and splintedd.{ Pl.’s Dep. at 75, 90.) The hospital record
provides the following final diagnosis: “Acuteush injury to right middle finger,
acute complete nail avulsion with nbgd injury, acute distal phalangeal
comminuted fracture.” (Def&’Mot., Ex. 18 at Pg ID 703.) Plaintiff was instructed
to follow-up with a hand surgeon the next dald.)(

After his release from the hospitalakitiff was transported back to Plant
Medical. (Pl.’s Dep. at 77.) By thisne of day, Dr. Maddeno longer was at the
clinic to evaluate Plaintiff. I¢. at 79.) Therefore, according to the standard
practice within Plant Medical, Nurse Begut the nurse on duty, instructed Plaintiff
to return for an appointment with the dacéd 7:00 a.m. the next morning, Friday,
July 25. (d. at 79-80; Benitez Dep. at 57-58, 8dlYrse Benitez told Plaintiff that,
because it was a work-relategury, this was the procedeithey needed or wanted
him to follow so USS could provide mediaare for him. (Benitez Dep. at 5&e
alsoToland Dep. at 29.) During his dejgam in this matter, Nurse Benitez
explained that employees are instructeddme at 7:00 a.m. because this is the

earliest time available for Dr. Maddendee them and thus there is no delay in
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treatment. (Benitez Dep. at 31Plaintiff's regular startime also is at 7:00 a.m.
(Pl.’s Dep. at 8-9.)

According to Nurse Betez, Plaintiff became “very defensive and
argumentative” when instructed return in the morning, indicating that he was not
going to. (Benitez Dep. at 57.) Plaintiff told Nurse Benitez that Dr. Madden was
not going to do anything for him, evafter Nurse Benitez explained that Dr.
Madden would make sure Plainti#geived the care he needed and would
probably be referring Plaintiff to a specialist to get the best care posdihlat (
62-63.) Angela Toland, who works as a Wieal Assistant at Plant Medical,
testified that Nurse Benitez advised Pldfrthat proper procedure is for Plaintiff
to see Dr. Madden the next morning, and thetis USS’s rule. (Toland Dep. at
29-30.) According to Toland, Plaintiffsd indicated that unless they were going
to pay for his gas, he was not wastingthree to come to the appointment and that
he would rather see his own doctold. Nurse Benitez called his supervisor,
Nurse Manager Laura Lieb, asking that sheak to Plaintiff and encourage him to
return in the morning to see Dr. MadddgiBenitez Dep. at 66; Toland Dep. at 30;
Lieb Dep. at 142.)

When Plaintiff got on the phone witurse Manager Lieb, she reiterated
that Plaintiff needed to see Dr. Maddarthe morning so Plant Medical could do

follow-up treatment and care, including nefieg Plaintiff to a hand surgeon. (Lieb
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Dep. at 142-43.) According to Lieb, she wedrPlaintiff that if he did not follow
Plant Medical’s instruction, his medicall® might not be paid because the injury
was compensable under the wenk compensation law.ld. at 149, 152; Def.’s
Mot., Ex. 20.) She also told Plaintiff that he could be disciplined for failing to
follow a medical directive, up to and imcling discharge. (eb Dep. at 142-43;
Def.’s Mot., Ex. 20.) Plaintiff told Lielthat he was not coming to see Dr. Madden,
he did not want to spend the gas monegdbthere, and was going to see his own
doctor. (Lieb Dep. at 14&;0land Dep. at 30.) Nurse Mager Lieb told Plaintiff
he needed to see Dr. Madda&rPlant Medical, first. (Pl.’s Dep. at 79-80, 83-86.)

Plaintiff did not ask Nurse Managerdh or Nurse Benitez for a different or
later appointment time witBr. Madden. (Benitez Dept 128; Lieb Dep. at 141-
42, 144.) Benitez and Lieb testified thaPl&intiff had made such a request, they
would have accommodated hinfBenitez Dep. a80-81; Lieb Dep. at 144.) Their
impression was that Plaintiff was not coming in at dlil.) (

When Plaintiff returned the phoneurse Benitez, Nise Manager Lieb
told Nurse Benitez that sheas not able to convince Pigiiff to come in the next
day. (Benitez Dep. at 86.) Nurse Managieb also told Nurse Benitez to make
sure she wrote up the status report retgilaintiff to his regular job, with no
modification at this time, and indicating that Plaintiff knows Plant Medical wants

him there at 7:00 a.m.Id) Nurse Manager Lieb catted Stephen Kovalchik in
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Labor Relations that evening, reporting what was going on with Plaintiff,
specifically that “she was having difficulgetting [Plaintiff] to agree to come in”
to Plant Medical. (Kovalchik Dep. at 10see alsdHickey Dep. at 80-81.)

Plaintiff did not report to Plant Medical at 7:00 a.m. the following morning,
Friday, July 25. (Pl.’s Dep. at 87; Ds Mot., Ex. 21.) According to his
deposition testimony, he s&y home and did not go anywhere. (Pl.’s Dep. at 87-
88) Dr. Madden called Plaintiff's cell phoa¢ 7:40 a.m. and left a message.
(Def.’s Mot., Exs. 22, 23.) At 10:00 a.n®laintiff called Plant Medical and spoke
with Dr. Madden. Id., Exs. 21, 22).

According to the notes Dr. Maddamde in USS’s Health Information
Management System (“HIMS”), Plaintiff catleseeking authorization to be seen at
a medical clinic orschoenner Road.ld! Ex. 21 at Pg ID 715.) Dr. Madden
denied Plaintiff’'s request, indicating that eeded to come lant Medical to be
evaluated and that they could not aut®anything until he had been seeld.)(

Dr. Madden also told Plaintiff that thésad a hand surgeon tiake care of him.
(Id.) Plaintiff told Dr. Madden that &ibrother-in-law had driven him to the
Schoenner clinic, was workg now, and he could notige Plant Medical. I¢.)

Dr. Madden informed Plaintiff that USSowld call and pay for a taxi to get him
there, but Plaintiff declined the offerld() When Dr. Madden gave the phone to

Nurse Manager Lieb to speak whtaintiff, Plaintiff hung up. Id.)
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Dr. Madden then reviewed Plaintgfhospital records and wrote in HIMS:
“It looks like [Plaintiff] suffered a pdial amputation of the distal right middle
finger, at the base of thenfiernail, the volar skin sounds like it is still intact[.]”
(Def.’s Mot. at Ex. 21.) Dr. Madden wroterther, “considering this is repaired,
and that it is only the fingertip, [Plaintifi$ able to do one handed or sedentary
duty at the training center.”ld.) Dr. Madden indicated that he would “try to reach

[Plaintiff] again tomorrow” and that “at sonp®int, he will have to see us,” but he

concluded:
his finger has been repairde has his tetanus shot and
antibiotics, and pain reliefAll that needs to be done it
[sic] to look to make sure the finger tip is healing without
complication. Will follow. Will authorize ortho eval
when he returns to medical.

(Id.)

USS considered Plaintiff's failure to appear for his appointment that day as
directed to be insubordination. (Defot., Ex. 29.) As a result, USS issued a
Notification of Discipline on July 25, suspending Plaintiff for five days.)(

Plaintiff did report to Plant Medicalt around noon on Friday, July 29d.J
At that time, Dr. Madden referred Plaifffior further evaluation to Dr. Leo Ottoni,
an orthopedic hand surgeon, and an app@nt was scheduled for Plaintiff that
afternoon. Id.) Dr. Madden instructed Plaintif® return to Plant Medical at 7:00

a.m. the next morning.ld\)
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Dr. Ottoni diagnosed Plaintiff aswiag a partial amputation of his right
middle finger and a fracture of the dispddalanx. (Def.’s Mot., Ex. 26.) Dr.
Ottoni released Plaintiff to return to wook July 26, with the restriction that he
not be assigned work requiring usfehis right upper extremity.Id.)

When Plant Medical had not heardrfrélaintiff by 3:00 p.m. on July 25,
Nurse Manager Lieb called Plaintiff(Lieb Dep. at 192; Def.’s Mot., Ex. 22 at Pg
ID 725.) According to Lieb, Plaintiff statl he was at Dr. Ottoni’s office, his
finger could not be savednd he was waiting to lieansported to Henry Ford
Hospital in Wyandotte for Dr. Ottoni to cut it off. (Lieb Dep. at 192; Def.’s Mot.,
Ex. 25 at Pg ID 736; Pl.’s Resp., Ex. Syu@lchik Dep. at 103-04.) Lieb reported
that Plaintiff also told her he now woubtly be able to count to nine and a half,
not ten. (Lieb Dep. at 192; D&s Mot., Ex. 25 at Pg ID 73% Lieb told Plaintiff
she was sorry and instructed him to report to Plant Medical following the
procedure. (Def.’s Mot., Ex. 25 at Pg 136.) At his deposition in this matter,
Plaintiff denied receiving a call frofdurse Manager Lieb and making these

statements to her. (Pl.’s Dep. at 149-50.)

'In response to USS’s motion, Plaintiff cends that there is no record of a call
from Nurse Manager Lieb to Plaintiff on the afternoon of July 25. Plaintiff is
incorrect. A printout of calls to and froPlaintiff's cell phone reflect an incoming
call on July 25 at 3:01 p.m., which last&gproximately two and a half minutes.
(Def.’s Mot. Ex. 22 at Pg ID 725.) &5 represents that the calling number is
Nurse Manager Lieb’s office numbefDef.’s Reply Br. at Pg ID 1546.)
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Plaintiff returned to Plant Medical @t40 p.m. on July 25, with his hand
covered by a brown paper bagd secured with tapeld( at Pg ID 737; Toland
Dep. at 39-41; Benitez Dep. at 101; PDsp. at 107-08, 154 .Nurse Benitez and
Nurse Assistant Toland were on duty at the tinid.) (Benitez and Toland claim
that in a “sad tone with a very sad exggien on his face,” Plaintiff told them that
they had “to take it off. They couldn’'t\eathe finger.” (Defs Mot., Ex. 25 at Pg
ID 737;see alsdBenitez Dep. at 102, 105; Toland Daep 44-45.) Plaintiff said
the finger had to be cut off because iswao infected from the grease and dirt.
(Id.) Nurse Benitez told Plaintiff that Ileeded to come to Plant Medical the next
morning to see Dr. Madden, especiallghnthe amputation, so they could make
sure he received the best care poss(Blenitez Dep. at 105-06.) Plaintiff became
upset, asking why he should come thenrgl stating that USS should spend twenty
dollars and come see himlid( Nurse Benitez calledurse Manager Lieb and
told her what happenedld( at 102.)

At his deposition in this matter, Plaintiff had no recollection of returning to
Plant Medical after his appointment withr. Ottoni. (Pl.’s Dep. at 151.)
However, he denied telling the on-duty nuas®lant Medical that his finger had to
be amputated.|q.)

Plaintiff did not report to Plant Medical at 7:00 a.m. on July 26, 2013. (Pl.’s

Dep. at 88, 109-110; Ex. 25 at Pg ID 736t 8:10 a.m., he called Plant Medical
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and reported that he was weakd did not feel safe ding. (Pl.’s Dep. at 110;
Def.’s Mot., Ex. 22.) Dr. Madden offered send a taxi to get Plaintiff, and
Plaintiff indicated that he had no problevith that. (Pl.’s Dep. at 110.) Plaintiff
arrived by taxi at Plant Medical atound noon on July 26, with his hand still
wrapped in the paper bag. (DsfMot., Ex. 25 at Pg ID 736.)

When he arrived, Plaintiff flashdds hand in the doorway where Assistant
Nurse Toland was sitting and said, “just kidding, | got you.” (Toland Dep. at 44.)
Toland asked Plaintiff what he meantd.] Plaintiff told her: “I have my finger.

It's not gone.” [d. at 46.) Dr. Madden ordered asray of Plaintiff's finger,
which confirmed that the finger remained intadd.;(Def.’s Mot. Ex. 21.) Dr.
Madden again noted Plaintiff was “capaloif doing one-handed work, any time
post injury.” (d., Exs. 21, 27.)

Nurse Manager Lieb reported Plaintiff'sléae to appear as directed at Plant
Medical on July 26, as well as his misrepresentation of htBaalecondition, to
Stephen Kovalchik in Labor Relation@Kovalchik Dep. at 103-06, 136-37.)
Kovalchik reported the misnduct to USS Labor Relans Manager Jennifer
Hickey. (d. at 129; Hickey Dep. at 45.) tkey assigned the matter to Labor
Relations Representative Michael Simpson for investigation and follow-up.
(Hickey Dep. at 39; Def.’s Mot., EB0.) Simpson obtained written statements

from Lieb, Benitez, and Toland, who eacloyded that Plaintiff refused to appear
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in Plant Medical as directed on July &6d misrepresented his medical condition
the day before by stating that his finger Ih@én “cut off.” (Def.’s Mot., Ex. 25.)
Concluding that Plaintiff engaged insubordination by failing téollow a medical
directive and by misrepresenting hisdical condition, Simpson issued two
additional five-day suspensions to Plaintiff on July 29, 2013, Ex. 31.)

Plaintiff’'s union grieved his three distiipes. (Pl.’s Dep. at 103.) Under the
labor agreement, the first step of the gaece procedure is a fact-finding hearing,
referred to as a “9-B Hearing.” (DefMot., Ex. 8 at 111.) The 9-B Hearing was
held on August 2, 2013.Id;, Ex. 32.) The hearing was attended by Simpson,
Plaintiff, and four union representativesd.( Ex. 32.)

At the hearing, Plaintiff did not dispute that he failed to appear at Plant
Medical at 7:00 a.m. on JuBb and 26, as directedld(at Pg ID 754-755.) He
took the position, however, that no hanas done, because he appeared at some
point on both days.Id. at Pg ID 755)PIlaintiff initially denied telling Nurse
Manager Lieb that his fingevas being cut off. Id.) However, he then claimed it
was just a misunderstanding ahdt he might have sattat it was cut off because
it was cut off to him. Ifl.) The union contended that Plaintiff simply was playing
a joke on Plant Medical personnel, akhew they eventually would find out that

his finger had not been amputatetd. X
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Following the hearing, Simpson made the decision to convert Plaintiff's
suspensions to a discharge as allowedifaler the labor agreement. (Def.’s Mot.,
Ex. 34, Ex. 8 at Pg ID 658; Hickey peat 29.) On August 8, 2013, Simpson
signed Notifications of Discipline Status, informing Plaintiff that his suspensions
had been converted to disrge effective that date. (Def.’s Mot., Ex. 34.)

The union appealed Plaintiff's dischargvhich led to a step two hearing
held August 22, 2013. (Def.’s Mot., £x33, 35, 36.) Following the hearing,
Simpson upheld Plaintiff’'s terminationld(, Ex. 33.) A step three hearing was
held before Hickey on November 12)13, who upheld the step two decision.
(Def.’s Mot., Ex. 38.) Plaintiff's uniomlemanded arbitration, but subsequently
withdrew its arbitration demandld(, Ex. 39.)

IV. Applicable Law and Analysis

A. Disability Discrimination

The ADA provides that “[n]o covereghtity shall discriminate against a
gualified individual on the basis of diséity in regard to job application
procedures, the hiring, advancemeamtdischarge of employees, employee
compensation, job training, and otlherms, conditions, and privileges of
employment.” 42 U.S.C. § 12112(a). Claims under the PWDCRA “essentially
track those under [the ADA].Monette v. Elec. Data Sys. Corp0 F.3d 1173,

1178 n. 3 (6th Cir. 1996), abrogated on other groundselys v. Humboldt
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Acquisition Corp. 681 F.3d 312 (6th Cir. 2012) (banc). Plaintiffs alleging
disability discrimination under the ADA&r PWDCRA may prove their claims
through direct or circumstéial evidence. When direetvidence is lacking, as is
the case here, the burden-g8hd framework set forth iMcDonnell Douglas
Corp. v. Green411 U.S. 792 (1973), applieSalley v. Family Dollar Stores of
Ohio, Inc, 542 F.3d 1099, 1105 (6th Cir. 2008).

Underthe McDonnell Douglagramework, a plaintiff first must demonstrate
a prima facie case of disability discrimination by showing: (1) he is disabled; (2)
he is otherwise qualified to perform thssential functions of a position, with or
without accommodation; and (3) he suéié an adverse employment action
because of his disabilityd. The plaintiff's disability must be a “but for” cause of
the adverse employment actiobewis 681 F.3d at 321. If the plaintiff proves a
prima facie case of disability discriminai, the burden falls to the defendant “to
articulate a legitimate, nondiscriminatagason” for the adverse actiomalley,
542 F.3d at 1105 (internal quatan marks and citation atted). If the defendant
articulates such a reason, “the pldfmtiust show by a preponderance of the

evidence that the proffered explaoatis a pretext for discrimination.id.
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USS contends that it is entitléal summary judgment because, even
assuming Plaintiff is disabléthe cannot show that hissdbility was a “but for”
cause of his termination. USS contetit® Plaintiff's termination was not based
on his disability, but rather his failure tdlfaw directives instructing him to appear
at Plant Medical on two occasions dnd misrepresentation of his medical
condition by claiming that his finger haddn amputated. Simpson decided to
terminate Plaintiff, a decision which Hiek upheld; and USS argues that even if
Simpson and Hickey erred in crediting Lieb’s, Benitez’s, and Toland’s version of
the events, Plaintiff presents no evidesaggesting Simpson or Hickey made their
decisions because of Plaintiff's disability.

Simpson made the decision to term@Btaintiff based on Plaintiff's failure
to follow a directive on two occasionshich constituted isubordination, and on
his misrepresentation bis medical condition. SeeDef.’s Mot., Ex. 34.) Plaintiff
did not deny (and does not now deny) thafaied to appear at Plant Medical, as
directed, at 7:00 a.m. on July 25 and ¥®ith respect to the misrepresentation of

his medical condition, Plaintiff claims in this litigation that he never told Nurse

2 At his deposition, Plaintiff indicated he basing his disability discrimination
claim on his back injury, not his finger injur{Pl.’s Dep. at 165, 181.) Plaintiff,
however, asks the Court to find him ded as a result of his back injuaynd

finger injury in his motion for partial snmary judgment. (ECF No. 40 at Pg ID
793.) Although the Court probably would natdiPlaintiff disabled because of his
finger injury, for purposes of resohg USS’s motion, it is assuming that both
conditions qualified Plaintiff aa person with a disability.
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Manager Lieb, Nurse Benitear Nurse Assistant Toland that his finger had to be
cut off. Nevertheless, ba® Simpson made the decision to terminate Plaintiff and
Hickey affirmed the termination, Plaiffthad not denied making the statement.
Instead, Plaintiff admitted that he “mighéve said that” but claimed he did so
because, to him, it was cut off and he was “joking.”

The Sixth Circuit has held thathere an “employer made a reasonably
informed and considered decision beftaking an adverse employment action[,]”
the “employer is entitled to ‘summary judgnm@m pretext even if its conclusion is
later shown to be mistaken, @M, trivial, or baseless.’ 'Loyd v. St. Joseph
Mercy Oakland 766 F.3d 580, 590-91 (2014).T]o rebut an employer’s
invocation of “th[is] honest-belief] rule, ¢hplaintiff must offe some evidence of
‘an error on the part of the employer tigatoo obvious to be unintentional.’Id.
at 591 (quotingseeger v. Cincinnati Bell Tel. C&81 F.3d 274, 286 (6th Cir.
2012)). Plaintiff does not offer such egitte here, but argues that the rule is
inapplicable pursuant Btaub v. Proctor Hospitab62 U.S. 411 (2011), because
the grounds for the disciplinary actianose from a supervisor motivated by
discriminatory animus. Plaintiff contends that Nurse Manager Lieb “seized upon
the opportunity to get rid of [Plaintiff] ...because of his histpof disability with

USS.” (Pl.’'s Resp. Br. at 28.) Plaintifffers no evidence, however, to support his
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assertion that Lieb or anyone else vghayed a role in his termination was
motivated by discriminatory animus.

At his deposition, Plaintiff testified that “some of the supervisors here and
there . . . made little remarkabout his back condition(Pl.’s Dep. at 166-67.)
Plaintiff could not identify any ofose individuals by name, howeveld. @t167-
69.) Moreover, he could not say that thasdividuals had anything to do with his
termination from USSiq. at 171), and he has presented no evidence suggesting
that they did. Plaintiff asserts that USS did not like that he was on lifetime
restrictions for his back injury, butlawowledged that no one ever told him this
and claims he “just know([s] that thatighy it [his termin@ion] happened.” I{l. at
179.) But “ ‘[m]ere persondieliefs, conjecture and speculation are insufficient to
support an inference ... of discrimination.'Wexler v. White’s Fine Furniture
317 F.3d 564, 584 (6th Cir. 2003) (quoti@bappel v. GTE Prods. Cor@B03 F.2d
261, 268 (6th Cir. 1986)). Finally, Plaintiff presents no evidence to support his
theory that Nurse Manager Lieb set tmget Plaintiff terminated to improve
USS'’s statistics for reportable workplace injuries and lost tirftreany event,
Plaintiff does not contend that anyogise in Plant Medical was motivated by

discriminatory animus. Yet the decisitsmterminate him &b was based on Dr.

*USS in fact reported Plaintiff's backa finger injuries on its OSHA reporting
log and no lost time was attributableR@intiff's finger injury, as Dr. Ottoni
returned Plaintiff to work with limited restrictions.
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Madden’s, Nurse Benitez’s, and Assidthlurse Toland’s reports and statements
concerning his behavior.

For these reasons, the Court codels that USS is entitled to summary
judgment on Plaintiff's disability dcrimination claims (Counts | and II).

B. FMLA Violations

Plaintiff asserts that USS violated the FMLA by denying his request to see
his own doctor, thus preventing him from obtaining treatment or care and
certification from his doctor for further leav@laintiff also asserts that USS, in
violation of the FMLA, prevented him from calling in sick.

FMLA interference claims, suds Plaintiff's, arise under 29 U.S.C.
§ 2615(a)(1), which providdakat “[i]t shall be unlaviul for any employer to
interfere with, restrain, or deny the exerader the attempt to exercise, any right
provided in this subchapter.” To provechia claim, a plainti must show: (1) he
was an eligible employee; (2) the defemidaas an employes defined under the
statute; (3) the employee was entitledetave under the FLA; (4) the employee
gave his or her employer notice of the mitto take leave; and (5) the defendant
denied the employee FMLA benefttswhich the employee was entitleHillian
v. Yorozu Auto. Tenn., In@54 F.3d 549, 556 (6th Cir. 2006) (citiiplton v.

Ford Motor Co, 424 F.3d 481, 485 (6th Cir. 2005))SS contends that Plaintiff's
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FMLA claim fails because heas not entitled to leave undbe statute and did not
give notice of his intent to take FMLA leave.

As relevant to Plaintiff's conditiorthe FMLA entitlesemployees to leave
“[b]ecause of a serious health camnah that makes the employee unable to
perform the functions of the posti of such employee.” 29 U.S.C.

8§ 2612(a)(1)(D). The statute defines “a serious health condition” as “an illness,
injury, impairment, or physical or mentabndition that involves-- (A) inpatient
care in a hospital, hospice, or resiti@imedical care facility; or (B) continuing
treatment by a health care provideld. § 2611(11). Because Plaintiff was not an
inpatient in a hospital, hospice, or regitlal medical care fality, the inquiry is
whether he had a physical condition inunty continuing treatment by a health
care provider.

As applicable to Plaintiff, regations issued by the United States
Department of Labor defirfieontinuing treatment” as:

A period of incapacity of me than three consecutive,

full calendar days, and any subsequent treatment or
period of incapacity relating to the same condition, that
also involves:(1) Treatment twor more times, within 30
days of the first day of incapacity, unless extenuating
circumstances exist, by a health care provider, by a nurse
under direct supervision of a health care provider, or by a
provider of health care servicés.g., physical therapist)
under orders of, or on refehiay, a health care provider;

or (2) Treatment by a health care provider on at least one
occasion, which results in a regimen of continuing
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treatment under the supenas of the health care
provider.

29 C.F.R. § 825.118.“The term incapacity meamsability to work, attend school
or perform other regular daily activitielsie to the serious health condition,
treatment therefore, oecovery therefrom.”ld. § 825.113(b). Plaintiff contends
that he was incapacitated for at leaseéhconsecutive days because “from July 24
to July 29, USS never returned him to jois (regular or restricted)[.]” (Pl.’s Resp.
Br. at 32-33.)

Dr. Madden and Dr. Ottoni returnedaiitiff to work with restrictions on
July 26, however. JeeDef.’s Mot., Exs. 21, 26-27.)n other words, Plaintiff's
health condition was not the reason heé bt return to work. Rather, it was
because of his suspensions and subsedenination that Plaintiff was unable to
return to work at USS after his injury. aiitiff therefore fails to show that he was
entitled to leave under the FMLA. Asddy USS is entitled to summary judgment
with respect to Plaintiff's FMLA claim (Count II).

C. Workers’ CompensationRetaliation

Plaintiff alleges that USS retaliatadainst him for exercising his rights
under the WDCA. More specifically, response to USS’s summary judgment

motion, Plaintiff contends that he was terminated in retaliation for the assertion of

“Congress delegated to the Secretary ddcdahe authority to “prescribe such
regulations as are necessary to caut/ the FMLA'’s general requirements for
leave. 29 U.S.C. 8§ 2654.
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his right to obtain necessary medical s under the WDCA(PI.’s Resp. Br. at
22.)

The WDCA provides that an employer “shall not discharge an employee or
in any manner discriminate against arpéoyee ... because the exercise by the
employee ... of a right afforded by trast.” Mich. CompLaws 8§ 418.301(13).
The WDCA affords an injured employeeethght to reasonable medical care for
work-related injuries:

The employer shall furnish, cause to be furnished, to
an employee who receives a personal injury arising out of
and in the course of employment, reasonable medical,
surgical, and hospital servicaad medicines, or other
attendance or treatment ogmized by the laws of this
state as legal, whehey are needed.
Mich. Comp. Laws § 418.315(1). Howeythe WDCA only affords an employee
the right to treat with a physician of his or her own choledfter 28 days from
the inception of medical cdrand only where the employee gives his or her
employer “the name of the physician and or her intention to treat with the
physician.” Id. (emphasis added).

The Michigan Supreme Courthacknowledged that, under the WDCA,
“[tIhe general rule B] that the employer has a rigbtselect the doctor who shall
treat an injured employee Gardner v. Michigan Sugar Ca204 N.W. 100, 100
(Mich. 1925). The Michigan Court &ppeals did not hold otherwise in

Cuddington v. United Health Services, 826 N.W.2d 519 (2012), which
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Plaintiff cites in support of hisaim. (Pl.’s Resp. Br. at 22.) Duddingtonin
response to the employee’s claimed nieednedical services, the employer did
not offer to provide medical treatment butagaitened to fire the employee if he did
not report to work.ld. at 521-22, 526.

For these reasons, the Court finds tlaintiff was not asserting a right
afforded to him under the WDCA when fagled to follow the directive to report
to Plant Medical because he wantedreat with his own physiciah His WDCA
retaliation claim based on the alleged intesfee with his attempt to see his own
doctor therefore fails.

Plaintiff appears to be arguing aslMibat USS interfered with his right to
receive certain benefits to which was entitled under the WDCA for his finger
injury, specifically, as Plaintiff explains, “entitle[ment] to at least half of 33 weeks
of pay regardless of aractual time off work.” $eePl.’s Resp. Br. at 24.)

Plaintiff contends: “By re-characterizinige injury as a ‘fracture,” scrubbing the

medical records of mention of ‘amptitm,’” and pretending as if [Plaintiff]

sIn his response brief, Plaintiff also argudat he was denied the opportunity to
call in “sick” on July 26. (Pl.’s Resp. Bat 23.) Plaintiff fails to point to any
provision within the WDCA granting an engylee such a right and, in its review of
the statute, the Court located no prammsaddressing such a right. As such,
Plaintiff cannot establish his WDCAtadiation claim based on this alleged
interference. Moreover, ¢hfacts do not support a finding that Plaintiff called in
sick on July 26. Instead, he indicated thatdid not feel safe driving to Plant
Medical on that date; however, he accepi&$’s offer to send a taxi to bring him
there.
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continued to work, USS could poteniiyaavoid liability for the otherwise
automatic payments.”ld.) Plaintiff claims these éions were motivated by Nurse
Manager Lieb’s bias against him. e is no evidence, however, to support
Plaintiff's claim of bias on the part of &b or his claim that his medical records
were “scrubbed.” Plaintiff's medical rexs with USS reflect that he suffered a
“partial amputation.” $ee, e.g.Def.’s Mot., Ex. 21 at Pg ID 715.) Lieb’s
statement to USS'’s claims processor, Bemre, “there is no amputation” related
to Plaintiff’'s claim that his finger lthbeen cut off: “[Chimant] advising Dr.
Madden and others that Dr. Ottoni perfearsurgery to amputate his finger, when
no such surgery was performed and ther amputation.” (Pl.’s Resp., Ex. S,
capitalization removed.)

For these reasons, the Court graumsimary judgment to USS on Plaintiff’s
WDCA retaliation claim (Count 1V).
V.  Conclusion

For the reasons stated, the Coudesying Plaintiff's motion to strike
certain exhibits attached to USS’s sumynadgment motion. The notes admitted
as Exhibit 32 are not offers to compromased are admissible as a business record.
The statements by Plaintiff and his uni@presentatives in that record are not

hearsay, as they are party admissions decide USS’s summary judgment
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motion, the Court finds it unnecessary tmsider the remaining exhibits Plaintiff
seeks to strike. Thus, the Court findannecessary to rule on their admissibility.

Because the Court finds that UB&ntitled to summary judgment with
respect to Plaintiff's claimseven if it assumes that Plaintiff was disabled under the
ADA, the Court is granting USS’s motion for summary judgment and denying as
moot Plaintiff’'s motion for partial summary judgment.

Accordingly,

IT IS ORDERED that Plaintiff's motion to strike Defendant’s exhibits
(ECF No. 48) iDENIED IN PART AND DE NIED AS MOOT IN PART ;

IT IS FURTHER ORDERED that Defendant’s motion for summary
judgment (ECF No. 39) GRANTED;

IT IS FURTHER ORDERED that Plaintiff's motion for partial summary
judgment (ECF No. 40) IBENIED AS MOOT.

gLindaV. Parker

LNDA V. PARKER
US. DISTRICT JUDGE

Dated: August 23, 2016

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on ttiede, August 23, 2016y electronic and/or
U.S. First Class mail.

gK eisha Jackson
Gase Manager
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