Thomas et al v. Downriver Staffing Group, LLC et al Doc. 31

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

VINCENT THOMAS and ALAN QUEEN,
Plaintiffs,

V. CivilCaseNo. 15-10055
Honorabld.indaV. Parker

RIGHT CHOICE STAFING GROUP, LLC,

ADEPT SERVICES GROUP, INC.,

DOWNRIVER STAFFING GROUP, LLC, AUTOLINE

TRANSPORTATION, INC., TIMOTHY SCHULTZ,

and TRACY SHAFFER,

Defendants.
/

OPINION AND ORDER DENYING PLAINTIFFS' MOTION TO RENDER
ARBITRATION CLAU SE UNENFORCEABLE

On July 6, 2015, this Court entdran opinion and order finding that
employment agreements signed by Plaintiffs required them to arbitrate their Fair
Labor Standards Act (“FLSA”) claims against Defendants, but only to the extent
those claims arose after December 16, 818 effective date of the agreemerits).
(ECF No. 27.) Plaintiffs now ask the Cotwo find the arbitration clause in their
employment agreements unenforcedideause the American Arbitration
Association (“AAA”), to which the partieagreed to submit Plaintiffs’ arbitrable

claims, classified the disppe as subject to its commercial as opposed to its

1 The Court stayed the matter with respto Plaintiffs’ pre-December 16, 2013
claims, pending the result ofdlarbitration. (ECF No. 27.)
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employment rules. This resulted in AAsilitting the anticipated arbitration costs
between the parties and invinig Plaintiffs fees of $9,700. Rather than pursuing a
challenge to this classification withA%, Plaintiffs filed the pending motion.
Because the arbitration agreement is siéexiio arbitration costs and fees and the
division of costs is based only on AAAdecision-- which does not appear to be
definitive-- the Court holds that AAA’sonduct is not a basis for declaring the
arbitration clause unenforceable.
Background

Plaintiffs indicate, and Defendants dot dispute, that after this Court
ordered the parties to arbitrate Plaintif& SA claims for work performed after
December 16, 2013, they agreedh&tve AAA conduct the arbitration and
Plaintiffs submitted a Demand for Arbitia to the AAA on September 15, 2015.
(ECF No. 28 {1 6, 7.) Plaintiffs fileleir demand as an employer-promulgated
plan in an employment dispute to be governed by AAA’s employment rutés. (
1 8.) Those rules required Plaintiff to pay a $200.00 filing fdd.);(see also

www.adr.org Those rules further provide tithe employer, alone, is obligated for

the costs of arbitrationld.
Defendants objected to the charact&tion of the matter as an employment
dispute and requested arbitration under A&8bmmercial arbitration rules. (ECF

No. 28 1 9.) Under these rules, arbitratamsts are split between the partidsl. (



1 11);see alsovww.adr.org AAA agreed with Defendds that the matter should

be arbitrated under its commercial rules and sent Plaintiffs an invoice for $9,750,
representing their portion of the aatwr estimated arbitration costs(ECF No.

28 11 10, 12.) Upon receipt of the invoiBdaintiffs’ counsel contacted AAA and
challenged the commercial ctfscation of the matter.Iq. 1 13.)

On February 9, 2016, the arbitratmnducted a telephomenference with
the parties’ attorneys during which PHfifs’ counsel again argued that the matter
is an employment dispute governed by AAA’s employment rulies.f(15.) The
arbitrator requested briefing from therfp@s on the issuend set a March 11, 2016
deadline for Plaintiffs’ brief. (ECF No. 2020.) Instead of filing a brief with the
AAA, Plaintiffs filed the irstant motion asking the court to render the arbitration
clause unenforceable. (ECF No. 28.)

Parties’ Arguments

In their motion, Plaintiffs argue th#te arbitration clausis unenforceable
because the arbitration costs to be borne by Plaintiffs render arbitration unduly
burdensome and would dissuade similartyated plaintiffs from seeking to

vindicate their FLSA rights. 1d.)

2 According to Defendants, the arbitrasubsequently reduced this amount to
$7,500 when the parties agreed thapdsitive motions are unnecessary. (ECF
No. 29 11 12, 13.) Plaintiffs claim thegver received a reduced invoice. (ECF
No. 30 at Pg ID 317 n.1.) Whether th@ount is $9,750 or $7,500 has no impact
on the Court’s analysis.
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Defendants respond, contending fitsdt the Court lacks subject matter
jurisdiction to decide Plaintiffs’ motion(ECF No. 29.) Defendants next urge the
Court to deny Plaintiffs’ motion becauges untimely. Defendants classify
Plaintiffs’ motion as a delayed motion faaconsideration of the Court’s decision
ordering arbitration. As such, Dafants argue it i9b late. Defendants
alternatively argue that Plaintiffs filabeir motion too early because they did not
wait for the arbitrator to make anéil decision regarding whether AAA’s
commercial or employmentlas will govern the matter.

Finally, in their response to Plaintifismotion, Defendants argue that it is too
speculative whether Plaintiffs will be raged to pay any arbitration costs and
whether those costs are prohibitive. Defents point out that Plaintiffs submitted
no evidence with their motion from which g@auge whether they can afford those
costs. As such, Defendants contend Biaintiffs do not satisfy their burden of
showing that the commercial rules’ castifting provision would have a chilling
effect on their ability to pursue their FLSA claims.

Plaintiffs filed a reply brief addssing Defendants’ arguments. (ECF No.
30.) Plaintiffs assert legal argumestgpporting why the Court has jurisdiction to
decide their motion and why their motiontimely (i.e., neither too late nor too
early). In reply, Plaintiffs argue thatefarbitration costs they will need to pay are

not speculative and they submit inforiiea concerning their approximate annual
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incomes ($20,000 for Thomasd $27,000 for Queens) to show why these costs
are prohibitively expensive and would diasle similarly situated litigants from
vindicating their statutory rights.

Applicable Law & Analysis

The question of whether an arbitrat@greement is enforceable is a question
for a court to decide, as this Court’dyd@, 2015 opinion andrder illustrates.
Whether the costs of the arbitral faneffectively prevent a plaintiff from
vindicating his or her statutory rightsgtieby rendering an arbitration agreement
unenforceable, also is a question for the co8aeGreen Tree Fin. Corp. v.
Randolph 531 U.S. 79 (2000Morrison v. Circuit City Stores, Inc317 F.3d 646
(6th Cir. 2003). As such, this Court hjagsdiction to decide Plaintiffs’ pending
motion.

Plaintiffs did not file their motion tolate for the Court to consider the relief
sought. The Court does not agree with Defendants that Plaintiffs’ motion is an
untimely (i.e., late) request for reconsidera of the Court’s July 6, 2015 decision.
When they responded to Defendants’ motmieompel arbitration, Plaintiffs had
no reason to suspect that they woulddsponsible for any of the costs of
arbitration, particularly as ¢hparties’ arbitration agreentasn silent with regard to

those costs.

*Whether Plaintiffs filed their motion too early is addressed below.
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Moreover, Plaintiffs’ motion could beonstrued as a request for relief under
Rule 60(b)(2) of the Federal Rules o{CProcedure. Such motions must be
brought within a reasonable tiraad at least one year af@artry of the order. Fed.
R. Civ. P. 60(c). Plaintiffs filed themotion soon after AAA sent them an invoice
for their share of the arbitration costsddess than a year after the Court’s order
finding the arbitration agreement enforceabfes such, the time of Plaintiffs’
filing in relation to the Court’s July €015 decision is not a reason for denying
their request to find the arbitration agneent unenforceable due to the costs to
them of arbitrating their claims.

In Randolphthe Supreme Court addresskd issue of “whether an
arbitration agreement that does nottinen arbitration costs and fees is
unenforceable because it fails to affirmatywprotect a party from potentially steep
arbitration costs.” 531 U.&t 82, 89-92. While the Court concluded that such
silence does not render the agreement per se unenforceable, it did not foreclose the
possibility “that the existence of largebdration costs could preclude a litigant ...
from effectively vindicating his or herderal statutory rights in the arbitral
forum[]” and therefore provide a reasom &ocourt to refuse to enforce id. The
Court held, however, that the plaintifileed to meet her burden of showing a
likelihood of incurring such costdd. at 91-92. Thus, thkandolphCourt had no

reason to articulate a standard for decidigen the costs of arbitration render an



agreement to arbitrate unenforceable. Th¢éhSTircuit adopted such a standard in
Morrison v. Circuit City Stores, Inc317 F.3d 646 (2003) (en banc).

The arbitration agreements at issudliorrison were not silent on arbitration
costs but provided that the parties would split those ctdtsat 654-55. The Sixth
Circuit adopted a case-by-case approadatetermine whether such a cost-splitting
provision “effectively prevents the vindicahi of a plaintiff's statutory rights” such
that “those rights cannot be subject to maodaarbitration under that agreement.”
Id. at 658. Under this approach, a court must “look[] to the possible ‘chilling
effect’ of the cost-splitting provision on similarly situated potential litigants, as
opposed to its effect merely on theusdtplaintiff in any given case.ld. at 663.

The Sixth Circuit instructed courtag@aging in this analysis to “define the
class of such similarly situated patial litigants by job description and
socioeconomic background ... tak[ing] thewad plaintiff’'s income and resources
as representative of this larger class’s abititghoulder the costs of arbitration.”

Id. The court further instruetl, however, that this requires neither “ ‘a searching

inquiry into an employee’s bills and expesH’ " nor a “ ‘detailed analyses of the
household budgets of low-level employeesdaclude that arbitration costs in the
thousands of dollars deter the vindicatioreofployees’ claims iarbitral fora.” ”
Id. at 663-64 (quotingiordano v. Pep Boys-Manny, Moe & Jack, Jrido. CIV.

A 99-1281, 2001 WL 484360, at *6 (E.D. Pa.mM29, 2001)). With respect to the



costs of arbitration, thielorrison court indicated that “the reviewing court should
look to average or typical arbitration cgisas potential litigants likely will look to
those costs when deciding whether tbrait their claims to arbitrationld. at 664.
Those costs should be compared to tretscof litigation, whib should be weighed
“in a realistic manner” (that is, regnizing that most plaintiffs bringing
discrimination claims are representeddmyinsel on a contingency-fee basis and
thus are faced with minimal sts in the judicial forum)ld.

The Sixth Circuit identified one importadistinction between the judicial
and arbitral fora: “In the arbitral forurthe litigant faces aadditional expense--
the arbitrator’s fee and costs-- which aeyer incurred in the judicial forum.Id.
at 664. The court must consider whetthe plaintiff will incur this additional
expense. While there may heossibility that the plaiifif will not be required to
pay costs or arbitral fees if he oressucceeds on the merits, the Sixth Circuit
instructed reviewing courts to discount this possibility. The court explained:

The issue is whether the termstioé arbitration agreement itself

would deter a substantial number of similarly situated employees from

bringing their claims in the arbitrérum, and thus the court must

consider the decision-making praeseof these potential litigants. In

many cases, if not most, employees considering the consequences of

bringing their claims in the arbitral forum will be inclined to err on the

side of caution, especially whéme worst-case scenario would mean

not only losing on their substantive claims but also the imposition of

the costs of the arbitration.

Id. at 664-65.



The Sixth Circuit anticipated that tAbove analysis would “yield different
results in different casesId. at 665. More specifically:

It will find, in many cases, that ¢jin-level managerial employees and

others with substantial means can edfthe costs of arbitration, thus

making cost-splitting provisions in sl cases enforceable. ... In the

case of other employees, however, this standard will render cost-

splitting provisions unenforceabile many, if not most, cases.
Id. (citations omitted).In other words, a cost-splittingrovision may not deter an
individual with a six-figure income fra arbitrating his or her claimdd. (citing
Williams v. Cigna Fin. Advisors, Incl97 F.3d 752, 764-65 (5th Cir. 1999)). But
for lower-paid litigants like the plaintiffisefore it, the court found that arbitration
fees of $1,622 would serve as a deterréntzk. (citing Shankle v. B-G
Maintenance Mgmt. dColorado, Inc, 163 F.3d 1230, 1234-35 (10th Cir. 1999).

The Sixth Circuit indicated that thasnount “[i]n the abstract ... may not

appear prohibitive, but it must be considered from the vantage point of the

potential litigant in a case such as thi&d! at 669. The court explained:

*TheMorrison decision is a consolidation tfo actions for en banc review:
Morrison v. Circuit City Stores, InandShankle v. Pep Boydanny, Moe & Jack,
Inc. 317 F.3d 646. The plaintiff iMorrison faced arbitration costs equal to three
percent of her annual salawf $54,060, or $1,622ld. at 669.In Shanklethe
plaintiff presented evide that the arbitrator’s fee was $150.00 per hédirat

676. Based on an earlier Tenth Citaecision (coincidentally brought by a
plaintiff with the same last name), thex@®i Circuit estimated that the plaintiff’'s
employment discrimination arbitrationowld involve between fifteen and forty
hours of arbitrator time, resulting aosts between $2,250 and $6,00d. at 676
(citing Shankle 163 F.3d at 1234 n.5).
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Recently terminated, the potential litigant must continue to pay for

housing, utilities, transportation, food, and the other necessities of life

in contemporary society despitesing her primary, and most likely

only, source of income. Unlessesis exceedingly fortunate, the

potential litigant will experiencat least a brief period of

unemployment.
Id. Moreover, the court addetim]inimal research willreveal that the potential
costs of arbitrating ... dispute[s] usualbr exceed this amount and easily reach
thousands, if not tens of thousands, of dollarsid’at 669. Based on this
information, and evidence of the plaifisfprevious salary, the Sixth Circuit

concluded that the cost-splitting provisiornthe parties’ “arbitration agreement
would deter a substantial percentaf@otential litigants from bringing their
claims in the arbitralorum[]” and theredre was unenforceabléd. at 669-70.
Having reached that conclusion, the couttiorrison turned to the question
of whether the cost-splitting provision gvéseverable from the agreement as a
whole or whether [it] render[she entire agreement unenforceallk. at 674-75.
If severability is an option, the agreememarbitrate is enforceable, but the cost-
splitting provision is not.See id
The Sixth Circuit’s decision iMorrison compels the finding that the
arbitration costs AAA invoiced Plaintiffs twether the amount is $7,500 or $9,750)
are substantial and, when consideredghtliof Plaintiffs’ annual salaries ($20,000

or $27,000), would deter a substantismber of similarly situated potential

litigants from seeking to vindicate their federal statutory rights in the arbitral
10



forum. UnlikeMorrison, however, these costs are not imposed on Plaintiffs
because of a provision in their employmagteements. The agreements are silent
with respect to arbitration costs. Theyrgason Plaintiffs may be required to pay
substantial arbitration costs is that AAlkcided to classify their claims as a
commercial rather than amployment dispute. The Sixth Circuit’s decision does
not directly answer what a court shodlal when the prohibitive costs arise from
third-party conduct rather than the arbtima agreement itself. This Court finds
guidance, however, in thdorrison court’s response to conduct by AAA which it
found threatened to deny the plaintiff amitral forum allowing for the pursuit of
the plaintiff's statutory right.

The district court irMorrison had ruled that the arbitration agreement was
unenforceable because the proceduresvi@t by AAA were inconsistent with
several terms of the parsiearbitration agreement.317 F.3d at 678. While the
Sixth Circuit agreed that the procedufelowed by AAA were inconsistent with
the parties’ agreement and found that those procedures could undermine the
legitimacy of the arbitral forum, it letthat the proper remedy was an order
pursuant to Section 4 of the Federal iddion Act mandating that the arbitrator

follow the terms of the arbitration agreemelt. at 678-80. Under § 4, “[a] party

sThose inconsistencies involved the procedures for selecting an arbitrator, the
applicability of the Federal Rules of ilence and the Federal Rules of Civil
Procedure, and whether AAA’s rules oetarbitration agreement’s rules govern
when they are inconsistentlorrison, 317 F.3d at 578.
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aggrieved by the alleged faiky neglect, or refusal @nother to arbitrate under a
written agreement for arbitration may petiti[the district court] ... for an order
directing that such arbitration proceledthe manner provided for in such
agreement.” 9 U.S.C. §8 4. The disptkes court held, still had to be arbitrated.
Section 4 does not provide a remedyhia current case because the written
agreement fails to speak to the sost arbitration. Nevertheles§the arbitrator
makes a decision with respect to theaation of fees that undermines the
legitimacy of the arbitral forum, there is support in case law for the court to modify
that decision on post hoc rew. The en banc court Morrison acknowledged
this support. 317 F.3d at 661 (citiGgmer v. Interstate/Johnson Lane CqrH00
U.S. 20, 32 n.4 (1991Boyd v. Town of Haynevilld44 F. SUpp. 2d 1272, 1280-
81 (M.D. Ala. 2001)). The Sixth Circuit fiact cited severatases where courts
found post hoc judicial review of arbitian awards to be proper and adequate
safeguard against the imposition of feasdexing the arbitral forum prohibitively
expensive for the individual plaintifid. at 661 (citing cases). Although the
Morrison court identified two reasons forjeeting post hoc judicial review to
address the imposition of costs on the plaintiff resulting from a cost-splitting
provision in the arbitration agreemeritspse reasons do not apply here where the

plaintiff's costs arise from third-party conduct only.
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Specifically, the Sixth Circuit identified two problems which in its view
rendered post hoc judicial reviemly “superficial[ly] attractive[].® 1d.
According to the court, the first problemthat “judicial review of arbitration
awards is very narrow’.”ld. at 662. As the courtcegnized, however, there is
Supreme Court case law supporting “thewwithat courts reviewing arbitration
awards may vacate or reduce the sssent of costs in appropriate
circumstances.ld. (citing Gilmer, 550 U.S. at 32 n.4.) The Supreme Court stated
in Gilmer: * ‘[A]lthough judicial scrutiny of abitration awards necessatrily is
limited, such review is sufficient to sare that arbitratsrcomply with the
requirements of the statutes’ asuie.” 500 U.S. at 32 n.4 (quoting
Shearson/American Ex®g, Inc. v. McMahqM82 U.S. 220, 232 (1987)).
Similarly, the Circuit Court for the Distii of Columbia stated in addressing the
potential imposition of arbitration fees on a plaintiff bringing employment
discrimination claims under Title VII: “awds may be set aside [or modified] if
they are contrary to ‘some explicit didopolicy’ that is ‘well defined and

dominant’ and ascertainely reference to the lavend legal precedents.’ Cole

¢ According to theMorrison court, post hoc judicial review appears attractive
because it is easier to decide whethercosts of the hitral forum are

prohibitively expensive once cosige assessed. 317 F.3d at 661.

"The Sixth Circuit noted that “review is @ even more difficult where arbitrators
do not explain their decisionsMorrison, 317 F.3d at 662 (citin@awahare v.
Spencer210 F.3d 666, 669 (6th Cir. 2000)lo explanation is needed, however,
for a court to analyze whether the castsessed the plaintiff render the arbitral
forum prohibitively expensive.
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v. Burns Int’l Sec. Serysl05 F.3d 1465, 1486 (1997) (quotidgited
Paperworkers Int’l Union v. Misco, Inc484 U.S. 29, 43 (1987)).

The second problem tiorrison court identified with post hoc judicial
review is the “Catch-22" it poses for euating whether the arbitration costs deter
plaintiffs from vindicating their statutory rights. As the court explained

They [plaintiffs] cannot claim, in adwae of arbitration, that the risk

of incurring arbitration costs wadildeter them from arbitrating their

claims because they do not know wtta costs will be, but if they

arbitrate and actually incur costseyhcannot then argue that the costs
deterred them because they haveady arbitrated their claims. Just

as Yossarian could not escapgrfy combat missions by claiming

that he was crazy because anyonatimg to be released from combat

must be sane, under this approach potential litigants cannot escape

arbitration by claiming that theosts are prohibitive until after

arbitration, at which point the castvere not prohibitive, because the

litigants actually arbiated their disputes.

Morrison, 317 F.3d at 663-63. The approdbhk court ultimately adopted,
however, considers deterrenitom the perspective not only of the plaintiff
seeking to be relieved from an agreemerartotrate, but all similarly situated
individuals seeking to vindicate their fedesgtutory rights in the arbitral forum.
See idat 663. In other words, the fact thia¢ plaintiff proceeed with arbitration
despite the costdoes not dictate the conclusion that the costs are not prohibitive
when viewed from the perspeat of similarly situated individuals. In that case,

even though the plaintiff has proceedathvarbitration, on post hoc judicial

review the Court still maconclude that the imposition of those costs is
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unenforceable and that the arbitration awthetefore must be adlified as to the
allocation of costs.

Moreover, a court evaluating the desmce factor faces a very different
scenario when the parties’ arbitration agreement is silent as to costs as opposed to
when the agreement provides that the costs of arbitration will be shared equally
between the plaintiff and employewhere the agreement does not address
arbitration costs, any risk of the pl&fhincurring arbitration costs is purely
speculative. Declaring an arbiian agreement unenforceable under these
circumstances-- where it is not at all evitirat the arbitral forum will not permit
the effective vindication of the plaintiff'statutory rights-- seems contrary to the
“liberal federal policy favong arbitration agreementdVloses H. Cone Mem’|
Hosp. v. Mercury Constr. Corpd60 U.S. 1, 24 (1983).

In short, the Court declines to fitlde arbitration agreements Plaintiffs
signed unenforceable where those agreements are silent regarding arbitration costs
and fees, the imposition of any fees andfsts on Plaintiffs results only from a
decision by the arbitrator, and no final demisin this regard has been made. The
imposition of substantial costs and feedRbaintiffs will undermine the purpose of
the FLSA. In the event such costs &&es are imposed, however, the Court can
engage in post hoc review of the arbitr& award and modify it to conform to

public policy.
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Accordingly,
IT IS ORDERED that Plaintiffs’ Motion to Render Arbitration Clause
Unenforceable (ECF No. 28) BENIED.
g LindaV. Parker

LUNDA V. PARKER
US. DISTRICT JUDGE

Dated: November 2, 2016

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised&ovember 2, 2016, by electronic and/or
U.S. First Class mail.

3 Richard Loury
CGase Manager
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