Thomas v. Briggs et al Doc. 24

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ROBERT P. THOMAS,

Plaintiff,
V. Civil Case No. 15-10210
Honorable Linda V. Parker
BRIGGS ET AL.,
Defendants.

OPINION AND ORDER DENYING (1) DEFENDANTS' MOTION TO
DISMISS [ECF NO. 17] AND (2 DEFENDANTS' MOTION FOR
PROTECTIVE ORDER AND/OR FO R SECURITY FOR COSTS AND
FEES [ECFE NO. 17]

l. INTRODUCTION

Plaintiff Robert P. Thomas (“Plaifiti) filed this lawsuit against Defendants
Lori A. Briggs (“DefendanBriggs”) and Melissa Borden (“Defendant Borden”)
(collectively “Defendants”) stemminfgom the alleged unlawful possession of
Plaintiff's two dogs. (ECF No. 1 1 3,4Blaintiff filed his complaint on January
20, 2015, alleging that Defdants violated his civil rights under the Fourth
Amendment and Fourteenth Amendment pursuant to 42 U.S.C. § 1983 and state
law claims for conversion and replevird.j On September 6, 2015, Defendants
filed a motion to dismiss the complaint puasit to Federal Rulef Civil Procedure
12(b)(6) and in the alterna@y a motion for a protectivader and/or security for

costs and fees. (ECF No. 17.)
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Presently before the Cdus Defendants’ motion to dismiss Plaintiff's
Complaint pursuant to Federal RuleGi¥il Procedure 12(b)(6) and in the
alternative, motion for a protective orderd#or for security for costs and fees.
(ECF No. 19.) Finding the facts and legeguments sufficiently presented in the
parties’ briefs, the Court dispensed witlalaargument pursuant to Eastern District
of Michigan Local Rule 7.1(f) on January2016. For the reasons that follow, the
Court is denying Defendants’ motion tesuliiss for failure to state a claim and
denying without prejudice Defendant’'s motion for a protective order.

I BACKGROUND

This dispute surrounds the ownershipgwd dogs. Plaintiff alleges that he
is the owner of Swimmer and her offsggj Katrina. (ECF No. 1 10.) On
October 8, 2014, Defendant Briggd)atroit police officer employed by the
Evidence Technician Unit, captured $wner and Katrina by “luring them from
[the] property where they had a right to be [on]d. T 11, 16.) Defendant
Briggs then transported the dogs to Defent Borden, the owner of an animal
rescue, rehabilitation, aratloption facility located itNewport, Michigan. 1@. 11
14, 28.) Defendant Borden brought thgslto her facility, The Devoted Barn, a
nonprofit shelter located in Monroe County, Michigatd. { 28, 29.)

Plaintiff alleges that Defendant Bgs had no authority to seize his dogs

from his property. Plaintiff’'s complairstates that Defendant Briggs is not



affiliated with the Detroit Animal ConticCenter, nor seized the dog in connection
with any case in her capfcas a police officer. Id. 11 19-21.)

Plaintiff further allegeshat Defendant Borden hasnspired with Defendant
Briggs over the seizure of his dogsd.({ 72.) As of the filing of the complaint,
Defendant Borden has continued to e dominion over Plaintiff's dogsid( 1
36.)

.  MOTION TO DISMISS

A. Legal Standard

Since the motion was filed after thesarer, the Court evaluates this motion
under Federal Rule of QlWrocedure 12(c) instead of Rule 12(b)(&ee, €e.g.,
McGlone v. Bell681 F.3d 718, 728 n.2 (6th Cir. 2012) (“Defendants filed an
untimely motion to dismiss pursuant todéeal Rule of Ciit Procedure 12(b)(6),
as it was filed after DefendatAnswer. The district coyrusing its discretion to
address substance over form, treated Dadats' motion to dismiss as a 12(c)
motion for judgment on the pleadings.Dunn—Mason v. JP Morgan Chase Bank
Nat. Ass'nNo. 11-CV-13419, 2013 WL 40846&4,*3 (E.D. Mich. Aug. 13,
2013);Williams v. State Farm Ins. CG&/81 F.Supp.2d 519, 522 (E.D. Mich. 2011)
(further citations omitted). However dlstandard of review for a motion for
judgment on the pleadings for failuredtate a claim upon wi¢h relief can be

granted under Federal Rule of Civil Prdaees 12(c) is the same as that which



should be undertaken when evaluating @iomobrought pursuant to Rule 12(b)(6).
Albrecht v. Treon617 F.3d 890, 893 (6th Cir. 201®pttmyer v. Maas436 F.3d
684, 689 (6th Cir. 2006).

A motion to dismiss pursuant to FedeRule of Civil Procedure 12(b)(6)
tests whether a legally sufficient clalms been pleaded in a complaint, and
provides for dismissal when a plaintiffil&ato state a claim upon which relief may
be granted. Fed. R. CiR. 12(b)(6). “To survive a motion to dismiss, a complaint
must contain sufficient factuenatter, accepted as true,‘state a claim to relief
that is plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678, 129 S. Ct.
1937, 1949 (2009) (quotirigell Atl. Corp. v. Twomb|\5650 U.S. 555, 570, 127 S.
Ct. 1955, 1974 (2007)). A claim is fadiaplausible when a plaintiff pleads
factual content that permits a court &asonably infer that the defendant is liable
for the alleged misconductd. (citing Twombly 550 U.S. at 556, 127 S. Ct. at
1965). This plausibility standard “domet impose a probability requirement at the
pleading stage; it simply calls for enougittfs] to raise a Bsonable expectation
that discovery will reveal egtence of illegal [conduct]."Twombly 550 U.S. at
556, 127 S. Ct. at 1965.

When assessing whether a plaintif st forth a “plausible” claim, the
district court must accept all of theraplaint’s factual allegations as trugiegler

v. IBP Hog Mkt., InG.249 F.3d 509, 512 (6th Cir. 2001). Even so, “the pleading



must contain more . . . than. a statement of facts thatrely creates a suspicion
[of] a legally cognizable right of action.Twombly 550 U.S. at 555, 570, 127 S.
Ct. at 1965. A plaintiff has the duty togmide “more than labels and conclusions,
and a formulaic recitation of the elementsaafause of action will not do . . . Id.
Therefore, “[tlhreadbare recitals of thewmlents of a cause of action, supported by
mere conclusory statements, do not suffidgbal, 556 U.S. at 678, 129 S. Ct. at
1949 (citingTwombly 550 U.S. at 555, 127 S. Ct. at 1965).

Compared to formal pleadings draftey lawyers, a gemally less stringent
standard is applied whewomstruing the allegations pleadeda pro se complaint.
Haines v. Kerner404 U.S. 519, 520-21, 92 S. Ct. 594, 596 (1972). Even so, pro
se plaintiffs must still provide more thésare assertions ¢¢gal conclusions.

Grinter v. Knight 532 F.3d 567, 577 (6th Cir. 2008) (citingh®id v. Fanny
Farmer Candy Shops, In@59 F.2d 434, 436 (6th Cir. 1988)).
B. Analysis

Defendants argue that Plaintiff has fdile establish that he has ownership
of either dog pursuant to the MichigBg Law of 1919 (“Michigan Dog Law”)
or Section 6-1-1 of the City of Detratode of Ordinances (“Section 6-1-1").

(ECF No. 17 11 4, 5.) However, on a motiordismiss, Plaintiff does not bear the
burden of establishing that he has owngrghirsuant to either statute. Plaintiff

need only provide factual allegations tdatmonstrate he is the owner of the dogs



at the motion to dismiss stage. Plaingifites sufficient factual allegations in the
complaint for establishing ownership. (EGI6. 1 1 10 (“Plaintiff is the owner of a
shepherd-mix dog named Swimmer, borAugust 2008, and her offspring,
Katrina, born in July 2013”).) The burdessts with Defendants to establish that
Plaintiff has failed to state a claim bdsan the facts alleged in the complaint.

Defendants fail to citany case law stating that a party lacks property
interest if they are not in compliance witie Michigan Dog Law or Section 6-1-1.
Rather, Defendants’ brief is limited tddressing facts that are not presented in
Plaintiff's complaint.

This Court is required to accep@Rittiff's allegations as trueZiegler v. IBP
Hog MKkt., Inc, 249 F.3d at 512. Further, tt@®urt is required to construe
Plaintiff's allegations liberally due to his pro se stathisines 404 U.S. at 520-21.
Therefore, Defendants’ motion to dismiss is denied.

V. MOTION FOR PROTECTIVE ORDER

A. Legal Standard

Federal Rule of Civil Procedure 26fmpovides that a “court may, for good
cause, issue an order to protect a partygerson from annoya&e, embarrassment,
oppression, or undue burden or expensef-et.R.Civ.P. 26(c)(1 “The burden
of establishing good cause for a protee order rests with the movantNix v.

Sword 11 Fed. Appx. 498, 500 (6th Cir. May 24, 2011) (ci@®gneral Dynamics



Corp. v. Selb Mfg. Cp481 F.2d 1204, 1212 (8th Cir. 1973)). “To show good
cause, a movant for a protective orgarst articulate specific facts showing
‘clearly defined and serious injury’ rdng from the discovery sought and cannot
rely on mere conclusory statements$d. (citing Avirgan v. Hul| 118 F.R.D. 252,
254 (D.D.C. 1987)).

B. Analysis

First, the Court notes that Defendafdiled to adhere to this Court’s
Practice Guidelines in filing this motioThe guidelines state that “[n]o discovery
motion may be filed before the Courtdsntacted.” Defendants should have
contacted the Court’s Case Managesdbedule a conference call to determine
whether the discovery issue warted a motion being filed.

Defendants’ motion requests thag ttourt broadly strike Plaintiff's
subpoenas duces tecum, interrogatoried,raquests for production. (ECF No. 17
19 5-8.) Defendants’ general objections fail to provide sufficient specifics for the
court to evaluate in determining whethigood cause” has been established.

Further, Defendants ask the court takstdiscovery requests sent to third
parties. [d. 7, 8.) The Court finds that EBedants lack standing to object to
discovery requests sent tohard party. “A party geerally lacks standing to
challenge a subpoena directed to a party unless it claims a privilege or

demonstrates a personal interes$ys. Prods. & Solutions, Inc. v. Scramivo.



13-CV-14947, 2014 WL 3894385, at *(H.D. Mich. Aug. 8, 2014) (citing
Underwood v. Riverview of Ann Arhddo. 08-CV-11024-DT, 2008 WL 5235992,
at *1 (E.D. Mich. Dec. 15, 2008%ee also Mann v. Univ. of Cincinnatil4 F.3d
1188 (Table), at *4 (noting that a party geally does not have standing to contest
third-party subpoena unless the paitaims a personal right).

V. SECURITY FOR COSTS AND FEES

In the motion for protective order, [Bmdants request the court to order
Plaintiff to post a security bond for costsdaattorney fees if the motion is denied.
(ECF No. 17 §9.) The Supreme Cours n@cognized the authority of district
courts to take action to preveatiuse of the judicial systen€hambers v. NASCO
Inc., 501 U.S. 32, 43-44 (1991). This court has recognized that “in the interest of
justice and in the exercise of its inhetrdiscretion...the ordering of security for
costs” can be justifiedState Wide Enters., Ing. U.S. Gypsum Ca238 F.Supp.

604, 606 (E.D. Mich. 1965%ee also Anderson v. Steers, Sullivan, McNamar &
Rogers 998 F.2d 495, 496 (“So if there sason to believe that the prevailing
party will find it difficult to collect its costs, the court can require the posting of a
suitable bond.”).

Again, Defendants fail to provide any case law to support their request that

Plaintiff post a security bond. Defendsuatiso do not provide the court with any



factual allegations to suggest that Plafniiill be unable to pay costs and attorney
fees! Therefore, the request to requiraiRtiff to post a security bond is denied.

VI. CONCLUSION

Accordingly,
IT IS ORDERED that Defendant’s Motion to Dismiss Plaintiff's Complaint
(ECF No. 17) iDENIED;
IT IS FURTHER ORDERED that Defendant’s Motion for a Protective
Order and/or for Security for Gts and Fees (ECF No. 17)0&NIED
WITHOUT PREJUDICE .
g LindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: September 28, 2016

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised&eptember 28, 2016, by electronic and/or
U.S. First Class mail.

3 Richard Loury
Gase Manager

! The Court notes that Plaintiff filed his filing fee in this action.
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