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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

DOUGLAS W. STOCKWELL and

INTERNATIONAL UNION OF

OPERATING ENGINEERS LOCAL 324,
Plaintiffs,

V. CivilCaseNo. 15-11609
Honorabld.inda V. Parker

JOHN M. HAMILTON and
WILLIAM B. ROUGH,

Defendants.
/

OPINION AND ORDER GRANTING MOTION FOR STAY

On May 5, 2015, Plaintiffs initiated this action against Defendants pursuant
to the Employee Retiremelmtcome Security Act of 1974 (“ERISA”). Plaintiffs
allege that Defendants breached theirdidty duties while acting as officers and
employees of the International Union@perating Engineers Local 324 (“Union”),
in violation of Sections 404 and 406 of EHA. Presently before the Court is a
“Motion for a Temporary and Limited & of Certain Discovery,” filed by
Intervenor United States of Amerioa January 22, 2016. (ECF No. 42.)

Plaintiffs concur in the requestecgt (ECF No. 49.) Defendant John M.

Hamilton (“Hamilton”) opposes the motion. (ECF No. 44.)
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Factual and Procedural Background

Plaintiff Douglas W. Stockwell (“Stockell”) is a Trustee and participant in
the ERISA-regulated Operating Engers Local 324 Pension Fund (“Pension
Fund”). (ECF No. 51  2.) Plaintiff farnational Union of Operating Engineers
Local 324 (“Union”) is a labor union opeitag within the Eastern District of
Michigan, whose members fund the Pengtand based on the hours or work they
perform pursuant to a collective bargagiagreement to which their employers
and the Union are signatoriedd.(11 3, 13.) The Pension Fund is administered by
a ten-member Board of Trusteesd. (] 14.)

Hamilton served as a Pensioand Trustee from 1993 until 20131d(

1 17.) In that capacity, Hamilton wa$ansion Fund fiduciary as defined in
ERISA, 29 U.S.C. § 1002(21)Id( 1 18.)Hamilton also served as the Union’s
Business Manager from 2003 until 2012d. { 17.)

In their Amended Complaint, Plairfafallege that Hamilton breached his
fiduciary duties during his tenure a®ansion Fund Trustee. Specifically,
Plaintiffs allege that Hamilton took thing$ value (e.g., travel, food, lodging,
entertainment, and other gifts and gitag) from AA CapitalPartners, Inc. (“AA
Capital”), an investment advisory firthe Pension Fund hired in 2003 to invest
and manage its assetdd. (1 22-23, 30, 32.) Further, Plaintiffs allege that

Hamilton caused the Pension Fund to payh Pension Fundssets, his individual



and personal legal fees aexibenses related to fedemaestigations and a lawsuit

the United States Securities and Exap@aCommission (“SEC”) brought against

AA Capital and its co-ownerphn Orecchio (“Orecchio”). |d. 11 39-44.)

Proskauer Rose LLP, a Washington, OaW firm, represented Hamilton between
October 2008 and April 2012, in connectwith the federal investigations and
lawsuit. (d. 1 29.) The SEC subpoenaed Hamilton for an investigative deposition
under oath in March 20091 1 55.) During that deposition, Hamilton invoked

his rights under the Fifth Amendment to the U.S. Constitution and refused to
answer SEC questionsld( {9 60, 64-67.)

In December 2015, a federal grandyjissued a nine-count Indictment
against Hamilton, relating to his conductilelserving as the Business Manager of
the Union. See Indictment,United States v. Hamilton, No. 15-CR-20804 (E.D.
Mich. filed Dec. 16. 2015), ECF No. 1. the Indictment, Hamilton is accused of
violating several fedal criminal laws byinter alia wrongfully receiving personal
benefits, including extravagant med®m unnamed business agents and other
employees of the UnionSee, e.q., id. 11 7, 32-33, 35-37. Hamilton has been
arraigned on the Indictment and a trial dauerently is scheduled for November 8,
2016. See Jt. Stip. to Extension of Jury Trial Datéamilton, No. 15-CR-20804
(E.D. Mich. filed April 26, 2016), ECF Nd.6. In its brief in support of the

motion to stay, the United States repraséhat its criminal investigation is



ongoing with respect to Hamilton’s wrgdoings during his tenure as the Union’s
Business Manager. (ECF No. 42 at Pg3l81.) The United States has filed the
declaration under seal of one of thegecutors assigned to the case, David A.
Gardey, more explicitly deilang the federal grand jury’sontinued investigation
into Hamilton’s conduct. (ECF No. 43.)

In late May 2015, soon after Plaintiffgtiated the pending civil lawsuit, the
United States moved to inteme in the action and to seek a stay of discovery.
Hamilton had not yet responded to PldistiComplaint. Defendant William B.
Rough (“Rough”), who had moved for artension of time to answer the
Complaint by that point, concurred witfie Government’s request for a stay.
(ECF No. 7.) Noting “the substantiaverlap between the federal criminal
investigation and the claims in this iti@ction [which] raise issues under the Fifth
Amendment . . .,” Rough asserted that interests would be impaired by
proceeding with the civil case whilegfiederal criminainvestigation was
pending. (d. at Pg ID 41-42.) On June 12015, the Honorable Terrence G. Berg
granted the Government’s motion andezad a six-month stay of “certain
discovery.” (ECF No. 16.) Thatast expired on November 29, 2019d.{

In the meantime, Hamilton had filed a motion to dismiss Plaintiffs’
Complaint and an Answer to the ComptaifECF Nos. 20, 29.) Plaintiffs

responded to Hamilton’s motion and mdve file an Amended Complaint on
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September 30, 2015. (EQ¥os. 30, 31.) On Qaber 1, 2015, Judge Berg
disqualified himself from this acticaind the case was reassigned to the
undersigned. (ECF No. 32.) On Febru&6y 2016, this Court denied Hamilton’s
motion to dismiss and granted Plaintiffs’ motion to file an Amended Complaint,
which they filed on the sandate. (ECF Nos. 50, 51.)

The United States filed the pendirsgcond motion to stay discovery on
January 22, 2016. The United States dibehie continuing criminal proceedings
and investigation concerning Hamilton as the basis for the stay.

Applicable Law and Analysis

“The Constitution . . . doa®ot ordinarily require a stay of civil proceedings
pending the outcome of criminal proceedin@&C v. Dresser Indus., Inc., 628
F.2d 1368, 1376 (D.C. Cil.980) (en banc) (citinBaxter v. Palmigiano, 425 U.S.
308 (1975) andeVitav. Slis, 422 F.2d 1172, 1181 (3d Cir. 1970»ealso FTC
v. E.M.A. Nationwide, Inc., 767 F.3d 611, 627 (6th Cir. 2014) (citi@hao v.
Fleming, 498 F. Supp. 2d 1034, 1037 (W.D. Mi@®07)). Nevertheless, a court
has broad discretion to stay a civitiaa in the face of pending criminal
proceedings E.M.A. Nationwide, 767 F.3d at 627 (citingleming, 498 F. Supp. 2d
at 1037 (citing-andis v. North Am. Co., 299 U.S. 248, 254-55 (1936)). “The
power to stay proceedings is incideritathe power inherent in every court to

control the disposition of the causes in its docket with economy of time and effort



for itself, for counsel and for litigants . . .E.M.A. Nationwide, 767 F.3d at 626-
27 (quotation marksmal citation omitted).

“[T]he strongest case for deferring civil proceedings until after the
completion of criminal proceedings is where a party under indictment for a serious
offense is required to defend a civilaaministrative action involving the same
matter.” Dresser Indus., 628 F.2d at 1375-76ee also E.M.A. Nationwide, 767
F.3d at 628 (“A stay of a civil case is st@ppropriate where a party to the civil
case has already been indicted.”). As the Court oAppeals for the D.C. Circuit
explained inrDresser Industries:

The noncriminal proceeding, if not deferred, might undermine the

party’s Fifth Amendment privilegagainst self-incrimination, expand

rights of criminal discovery beyond the limits of Federal Rule of

Criminal Procedure 16(b), expose basis of the defense to the

prosecution in advance of crimirtalal, or otherwise prejudice the

[criminal] case.

628 F.2d at 1376. The Sixth Circuit has found that “courts generally do not stay
proceedings in the absamof an indictment.”"E.M.A. Nationwide, 767 F.3d at
628.

Several factors are relevant toaud’s decision whether to stay civil
proceedings:

1) the extent to which the issues in the criminal case overlap with

those presented in the civil casetl® status of the case, including

whether the defendants have been indicted; 3) the private interests of

the plaintiffs in proceedingxpeditiously weighed against the
prejudice to [the] plaintiffs caudeby the delay; 4) the private
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interests of and burden on the defants; 5) the interests of the
courts; and 6) the public interest.

Id. at 627 (citingFleming, 498 F. Supp. 2d at 1037). The party seeking the stay
has the burden of demonstrating “ ‘that thex pressing need for delay, and that
neither the other party nor the public vliffer harm from entry of the order.””

Id. at 627-28 (quotin@hio Envtl. Council v. U.S Dist. Court, S. Dist. of Ohio, E.

Div., 565 F.2d 393, 396 (6th Cir. 1977)). ThetBiCircuit has stated that “[t]he
most important factor is the balance o thardships, but the district court must
also consider whether granting the stal further the interest in economical use

of judicial time and resources/ld. at 628 (brackets, quotation marks, and citation
omitted).

Applying the relevant factors to tivestant case, the Court begins with the
fact that Hamilton has been indicted. @re hand, Hamilton contends that there is
“virtually no significant overlap” beteen the allegations asserted in the
Indictment and the civil proceedingsSe¢ ECF No. 44 at Pg Id 382-83). On the
other hand, he ackndedges that both cases involvis activities while acting as
the Union’s Business Manager and Tegsbetween 2002 and 2012, specifically
his acceptance of expensive meals whicirffs and the United States allege
“‘had little or no pension-related business purposeld. &t Pg Id 384-85,

guoting Indictment 11 53-54ce also ECF No. 51 1 93.) While Plaintiffs allege in

their Amended Complaint that Haton engaged in additional wrongdoing--
7



specifically, that he recovered some $3ion in attorneys’ fees wrongfully paid
on his behalf-- the United States indicates that its investigation into Hamilton’s
misconduct as the Union’s Bimess Manager is ongoing.

As Hamilton acknowledges in responsdlte Government’'s motion, “ ‘the
strongest case for deferring civil procewgs until after completion of criminal
proceedings is where a party under indictnfenta serious offense is required to
defend a civil . . . actiomvolving the same matter.” ” (ld. at Pg ID 389-90,
guotingFleming, 498 F. Supp. 2d at 1037, emphasis added by Hamilton.) Thus,
the first and second factors weigh in favor of a stay.

The third factor does not influenceetourt’s analysis because Plaintiffs
concur in the Government’s request foraystAs relevant to the fourth factor,
Hamilton contends that his strong intenasthe timely resolution of this civil case
will be impeded by a stay and that helfwe severely prejudiced by the granting
of this [s]econd [m]otion to [s]tay, as econcerned ‘about witnesses’ memaories
fading with the passage of time,” aslhas with ‘documents becoming lost and
witnesses becomingnavailable.” ” (d. at Pg ID 395-96, emphasis removed,
qguotingln re Scrap Metal Antitrust Litig., No. 1:02-cv-0844, 2002 WL 31988168,
at *2 (N.D. Ohio Nov. 7, 2002) (unpublistie) The risk of such prejudice is
remote, however, because the civil andharal proceedings significantly overlap

and thus the cases presumably will invatvany of the same issues, witnesses, and



evidence. Witness testimony and documanlisbe preserved in the criminal
proceedings. Moreover, due to the Spe€dal Act, there should not be an
extensive delay in the adjudication of this case and thus any risk of prejudice to
Hamilton caused by the delay is reduced.

The Court finds that a stay of thevitproceedings “will further the interest
in economical use of judial time and resources E.M.A. Nationwide, 767 F.3d at
628 (internal quotation marks and citatmmitted). As another court found when
iIssuing a stay under comparable circumstan“[tlhe resolution of the criminal
proceedings may serve to expedite the civil proceedings, avoiding the needless
expense of judicial time and resourceSEC v. Abdallah, No. 1:14-CV-1155,
2016 WL 397970, at *4 (N.D. Ohio Feb, 2016) (unpublistd. Relying on yet
another court’s similar ruling, th&bdallah court explained:

“The conviction of a civil defendaras a result of a plea or following

a trial can contribute significantly the narrowing of issues in dispute

in the overlapping civil case andgpnote settlement of civil litigation

not only by that defendant but also by co-defendants who do not face

criminal charges.”
Id. (quotingln re Worldcom, Inc. Sec. Litig., No. 02-CIV-3288, 2002 WL
31729501, at *8 (S.D.N.Y. Dec. 5, 2002npublished)) (brackets omitted).
Further, staying this case in favor oétbriminal proceedings probably will reduce,

if not eliminate, the need for discoverythe civil proceedings. Whereas absent a

stay, the Court likely will be burdened Hiscovery disputes, such as Defendants’



repeated assertions of their FiAimendment rights and the Government’s
assertion that compliancativ Defendants’ discovery geiests risks the disclosure
of sensitive information critical to its crimal investigation and to an anticipated
criminal trial. See SEC v. Healthsouth Corp., 261 F. Supp. 2d 1298, 1325 (N.D.
Ala. 2003) (granting a stay of civil pteedings in the face of an overlapping
criminal prosecution because “discoverythie case before the court has been, and
will continue to be, all but meaningless many witnesses hawnd will continue

to, assert their FiftAhmendment privileges”).

Finally, a stay of the civil proceedingsthers the interests of third parties
and the public. A stay protects the United States’ interest in preventing discovery
in the civil case from being used to circuent the more limiteé scope of discovery
in the criminal proceedingsSee Dresser Indus., 628 F.2d at 1376 (citing
Campbell v. Eastland, 307 F.2d 478 (5th Cir. 1962%rt. denied, 371 U.S. 955
(1963) (“A litigant should not be allowegd make use of the liberal discovery
procedures applicable to a civil suit asoalgle to avoid the restrictions on criminal
discovery and thereby obtain documentsvoeld not otherwise be entitled to for
use in his criminal suit.”)) A stay also “benefit[s] the public by allowing the
[g]Jovernment to conduct a complete, mpieded investigation into potential
criminal activity.” Healthsouth, 261 F. Supp. 2d at 1325 (citifgalsh Securities,

Inc. v. Cristo Property Mgnt, Ltd., 7 F. Supp. 2d 523, 529 (D.N.J. 1998)).
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Moreover, the criminal case will proteanhd advance the same interests implicated
in the civil action. See Fleming, 498 F. Supp. 2d at 1038 (citiBgock v. Tolkow,
109 F.R.D. 116 (E.D.N.Y. 1985) (stayicgyil case brought against ERISA
trustees for breach of their fiduciary dutiedight of criminal proceedings against
the same trustees for ERISA violationsting that a criminal prosecution serves to
enforce the public interests steke in the civil case).

In short, the factors relevant to tli®urt’s decision whether to stay this
civil action weigh in favor of a stay. W the United States asks the Court only
to renew the previously ised “temporary and limited &y of certain discovery,”
the stay, in reality, has resulted in angete cessation of any progress in these
civil proceedings. No scheduling order has been issued or requested, it does not
appear that any discoveryshbeen conducted, and theseas unlikely to progress
without discovery. Furthermerit is unclear what discovery is permitted and what
discovery is prohibited under the requestedited stay of certain discovery.”
The interests furthered by the stay willlnedermined if the parties and the Court
are required to litigate and resolve that question.

Additionally, while the United States requests a stay of only six months, the
Court finds it more appropriate to stéde civil proceedings until the criminal
action is resolved through either a plea @i trit is not an efficient use of the

parties’ or the Court’s time or resourdesequire the filing, briefing, and
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resolution of yet another motion to staysix months-- if the criminal action
remains pending at that time. Moreoes,stated previously, any further delay
should not be extensive as the law requinescriminal case to proceed in a speedy
manner.

Therefore, the Court GRANTING the United States’ motion to stay and is
STAYING this action. Any of the parties to this lawsuit are free to petition the
Court to lift or modify the stay shailithere be a change circumstances
warranting such action. Thénited States shall file ampdate in this case with
respect to any changes to the currem¢slacheduled, the entry of a plea, or
initiation of a trial in the criminal proceedings.

SO ORDERED.

gLindaV. Parker

LINDA V. PARKER
U.S.DISTRICT JUDGE

Dated: June 23, 2016

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thisegddune 23, 2016, by electronic and/or U.S.
First Class mail.

s/ShawnaBurnson behalfof RichardLoury
Case Manager
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