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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

SPINE SPECIALISTS OF MICHIGAN, P.C.,
(Stella Najor and Aracelis Najjar)

Plaintiff, Civil Case No. 15-14102
Honorable Linda V. Parker
V.

ALLSTATE PROPERTY& CASUALTY
INSURANCE COMPANY, a foreign
corporation, and CITIZENS INSURANCE
COMPANY OF AMERICA,

Defendants.

OPINION AND ORDER GRANTING, IN PART, AND DENYING, IN
PART, DEFENDANT ALLSTATE PROPERTY & CASUALTY
INSURANCE COMPANY’'S MOTION FOR SUMMARY JUDGMENT [ECF
NO. 41

On July 14, 2015, Plaintiff Spine &galists of Michigan, P.C. (“Spine
Specialists”) filed this lawsuit in a Michagp state court against Defendant Allstate
Property & Casualty Insurance Companil(state”) for the reimbursement of PIP
benefits. (ECF No. 1-1 at Pg ID 17/Plaintiff filed an amended complaint on
August 31, 2015, naming Citizens Insuramempany of America (“Citizens”) as
a Defendant. I¢l. at Pg ID 22.) Citizens remodédPlaintiff’'s Amended Complaint
to federal court based onversity jurisdiction on November 23, 2015. (ECF No. 1

at Pg ID 3.) Presently before the CiisrAllstate’s motion for summary judgment
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filed pursuant to Federal Ruof Civil Procedure 56 oAugust 17, 2017. (ECF No.
41.) The motion has been fully briefeBor the following reasons, the Court
grants, in part, and denies, in partisfate’s motion for summary judgment.
l. Factual and Procedural Background

On March 18, 2014, Stella Najor (“Najor”) and Aracelis Najjar (“Najjar”)
were injured in a motor vetie accident. (Amend. Comg].4.) At the time of the
accident, Najor had a policy of no-faulsurance with Allstee and Najjar with
Citizens. (ECF No. 1-1 at Pg ID 240n May 27, 2014, Najor and Najjar visited
Plaintiff for treatment for the injuries stained from the motorehicle accident.
(ECF No. 32-6 at Pg ID 446.) On thddte, Najor also assigned her rights to PIP
benefits to Plaintiff. (ECF No. 45-3 B ID 948.) Despite Plaintiff submitting
proof of its claims to Defendants, Dafants refused to pay. Plaintiff then
initiated this lawsuit on July 14, 2016damended its complaint on August 31,
2015, seeking to recover the total amoairtiability pursuant to the personal
protection benefits offeceby Allstate and Citizens(ECF No. 1-1.)

On November 23, 2015, this matter wasioved to federal court. In an
Order and Opinion dated Auguks, 2017, this Court granted Citizens’ motion for
summary judgment and dismissed Citizemm the case. (ECF No. 40). On

September 13, 2017, the parties stipulated to the dismissal of Plaintiff's claims on



behalf of Najjar. (ECF No. 42.) Aliste filed the instant motion on August 17,
2017 for Plaintiff's remaining claims drehalf of Najor. (ECF No. 41.)
[I.  Summary Judgment Standard

Summary judgment pursuant to Fed&tale of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.'Fed. R. Civ. P.
56(a). The central inquiry is “wheththe evidence presents a sufficient
disagreement to require submission to a pryhether it is so one-sided that one
party must prevail as a matter of lawAhderson v. Liberty Lobby, Inc., 477 U.S.
242, 251-52 (1986). After adequate tifoe discovery and upon motion, Rule 56
mandates summary judgment against a pany fails to establish the existence of
an element essential to that party’secasd on which that party bears the burden
of proof at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

The movant has the initial burdenstfowing “the absence of a genuine
issue of material fact.ld. at 323. Once the mowbmeets this burden, the
“nonmoving party must come forward wisipecific facts showing that there is a
genuine issue for trial.Matsushita Electric Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To

demonstrate a genuine issue, the nonmoving party must present sufficient evidence



upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is
insufficient. See Liberty Lobby, 477 U.S. at 252.

“A party asserting that a fact canri® or is genuinely disputed” must
designate specifically the materialstive record supporting the assertion,
“including depositions, documes) electronically stored information, affidavits or
declarations, stipulations, admissions, irdgatory answers, or other materials.”
Fed. R. Civ. P. 56(c)(1)Rule 56 provides that “[a]n affidavit or declaration used
to support or oppose a motion mustrbade on personal knowledge, set out facts
that would be admissible in evidencedatmow that the affiant or declarant is
competent to testify to the ters stated.” Fed. R. Cif2. 56(c)(4). “In order to
survive a motion for summary judgmente thon-moving party must be able to
show sufficient probative evidence thvabuld permit a finding in his favor on
more than mere speculation, conjecture, or fantakgwis v. Philip Morris, Inc.,
355 F.3d 515, 533 (6th Cir. 2004) (internal quotations and brackets omitted).

Notably, the trial court is not requdéo construct a party's argument from
the record or search out facts froime record supporting those argumersise,

e.g., Sreet v. J.C. Bradford & Co., 886 F.2d 1472, 1479-80 (6th Cir. 1989) (“the
trial court no longer has a duty to seatioh entire record testablish that it is
bereft of a genuine issud material fact”) (citingerito-Lay, Inc. v. Willoughby,

863 F.2d 1029, 1034(C. Cir. 1988))see also InterRoyal Corp. v. Sponseller,
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889 F.2d 108, 111 (6th Cir. 198@prt. denied, 494 U.S. 1091 (1990) (“A district
court is not required to speculate oniethportion of the record the nonmoving
party relies, nor is it obligated to watteough and search the entire record for
some specific facts that might suppibie nonmoving party's claim.”). The parties
are required to designate with specifidity portions of theercord such that the
court can “readily identify the fagtupon which the...party relies|.Fhter Royal
Corp., 889 F.2d at 111.
[ll.  Applicable Law and Analysis

Allstate presents five argumemtssupport of its motion for summary
judgment. First, relying o@ovenant Med. Ctr. v. Sate Farm Mutual Automobile
Ins. Co., 895 N.W.2d 490 (Mich. 2017), Alldgmargues that Plaintiff lacks
standing to bring a direct cause of antagainst an insurer for PIP benefits.
Second, Allstate contends that no conteagsts between Platiff and Allstate.
Third, Allstate argues that Plaintiff is amcidental beneficiary to the insurance
contract, and therefore, cannot sueldaach of contract. Fourth, Allstate
contends that its insurance policy witlajor included an anti-assignment clause,
which precluded the transfer of policy batef Finally, Allstateasserts that any
purported assignment is invalid becauseatlld be inconsistent with the Michigan

local court rules.



a. The Covenant Holding

The Michigan No-Fault Az Mich. Comp. Laws $00.3112, provides, in
pertinent part: “Personal protection inquca benefits are payable to or for the
benefit of an injured person or, in caséns death, to or for the benefit of his
dependents.” The parties note that prio€twenant, Michigan courts have
interpreted 8§ 500.3112 to read that a tieare provider may bring at direct cause
of action against an insurer. HoweverQOovenant, the Michigan Supreme Court
overruled this former precedent and held tilaateview of the plain language of the
no-fault act reveals no support for plaffsi arguments that a healthcare provider
possess a statutory cause of action against a no-fault insurer.” 895 N.W.2d at 504-
05. Therefore, Michigan law precludesatthcare providers from directly suing
insurers for PIP benefits.

Although Plaintiff does not dispute th@bvenant precludes it from bringing
an independent cause of action agairistéte, Plaintiff suggests that the Court
applies theCovenant holding prospectively. However, this Court is not in a
position to decide issues of state lawadl as to refuse to apply the Michigan
courts’ interpretation of its laws. “Theghest court of each State, of course,
remains ‘the final arbiter of what is state lawNontana v. Wyoming, 563 U.S.

368, 377 n.5 (2011) (citing/est v. American Telephone & Telegraph Co., 311

U.S. 223, 236, 237 (1940) (“[1]t is the duty [federal courts] in every case to



ascertain from all the availabiiata what the state lawasd apply it rather than to
prescribe a different rule, however superior it may appear from the viewpoint of

‘general law.”). However, ithe highest court has not decided an issue, as is the
case here, federal courts are requirefdlow the decisions of the lower state
courts. Wieczorek v. Volkswagenwerk, A.G., 731 F.2d 309, 310 (6th Cir. 1984)
(“In order to determine the Michigan lawg thus turn to the decisions of the
Michigan intermediate courts, which are binding authority in federal courts in the
absence of any Michigan Supreme Cqugcedent.”) Therefore, because the
Michigan Supreme Court has not decidedisiseie of retroactivity as it applies to
Covenant, the Michigan Courbf Appeals decision)V.A. Foote Memorial Hosp. v.
Mich. Assigned Claims Plan, No. 333360, Mich. App.EXIS 1391, at *39 (Mich.
Ct. App. Aug. 31, 2017) is controllingContrary to Plaintiff's assertioNy.A.
Foote Memorial Hospital held thatCovenant applies retroactively. Therefore,
applyingCovenant, Plaintiff does not have standing under Mich. Comp. Laws §
500.3112 to bring an independent causaabion against Allstate for PIP benefits.
Accordingly, this Court grants Aliate’s motion for summary judgment to

the extent Plaintiff seeks an independsauise of action for PIP benefits pursuant

to Mich. Comp. Laws § 500.3112.



b. Plaintiff's Requestto Amend Complaint

Alternatively, in its responséo Allstate’s motion for summary judgment,
recognizing it did not include a cause ofiag for an assignment, Plaintiff requests
that it be granted leave to amend its ctam to include a claim for PIP benefits
pursuant to its assignment. Pla#if correctly points out thaCovenant’s holding
did not apply to assignments, and Miehigan Supreme Court specifically
preserved the insured’s option to assigrbgnefits. The court noted that its
decision does not affect the insured’s abildyassign past and present benefits.
See Covenant, 895 N.W.2d at 505 n.40.

Federal Rule of Civil Procedure 15(a) msits the courts to “freely grant[]”
leave to amend “where justico requires.” This isdgause, as the Supreme Court
has advised, “[i]f the underlying facts circumstances relied upon by a plaintiff
may be a proper subject of relief, he oughbécafforded an opportunity to test his
claim on the merits."Foman v. Davis, 371 U.S. 178, 182 (1962). However, a
motion to amend a complaint should be @ednf the amendment is brought in bad
faith or for dilatory purposes, resultsundue delay or prejudice to the opposing
party, or would be futileld. An amendment is futile when the proposed

amendment fails to state a claim upon \hielief can be granted and thus is

! Plaintiff does not address Allstate’syament concerning Plaintiff’s status as an
incidental beneficiary to thinsurance contract. RathBlaintiff’'s position is that
pursuant to its assignment it had a valid contract with Allstate.
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subject to dismissal pursuant to Rule 12(b){@jse v. Hartford UnderwritersIns.
Co., 203 F.3d 417, 420 (6th Cir. 2000).

The Court now turns to the factors fiwtermining whether Plaintiff should
be allowed to amend its complaint. Teés no evidence befe the Court that
Plaintiff acted in bad faith or for a dilatopurpose. Plaintiff filed this lawsuit on
July 14, 2015 based on precedent at that time that permitted healthcare providers to
bring independent actions against insuréte Michigan SupresCourt issued its
opinion inCovenant on May 25, 2017 overruling previous precedent.
Subsequently, Allstate fiteits motion for summary judgment in light of that
decision on August 17, 2017. In Plaifiti response to Allstate’s motion for
summary judgment, Plaintiff requestiedve to amend its complaint to be
consistent witfCovenant. Additionally, the Court does not find that if it were to
allow Plaintiff to amend its complaintwould cause undue delay. There is likely
no need for additional discovery, and if thés a need, discovery would be limited
to the issue of the assignnterrurther, Allstate woual not be prejudiced because it
will continue to defend the same substamtiverits of the casghich remains the
reimbursement of PIP benefits.

However, the parties dispute the futildfthe amendment. According to
Allstate, the alleged assigmemt between Plaintiff and a is invalid because the

insurance policy between it and Najoegiuded assignments. The policy states:



“This policy can’t be transferred tagone without our written consent.” (ECF
No. 41 at Pg ID 799.) However, Defendangosition is contrary to Michigan’s
law regarding assignments that occur adtérss, which is precisely what occurred
in this case. The Michigacourts make a distinctidmetween pre-loss assignments
and post-loss assignments.

[[ln Roger Williams Insurance Co. v. Carrington, 43 Mich. 252
N.W.2d, 5 N.W. 303 303 (1880fhe Michigan Supreme Court
recognized the rule that a clauseaiminsurance policy prohibiting an
assignment by the insured is iregffive to preclude the insured from
making an assignment after a loss has occurred:

The assignment having been madeer the loss did not require

the consent of the company. The provision of the policy
forfeiting it for an assignment without the company’s consent is
invalid, so far as it applies to the transfer of an accrued cause of
action. It is the absolute rigbf every person -- secured in this
state by statute -- to assign such claims, and such a right cannot
be thus prevented. It cannot cenn the debtor, and it is against
public policy.

Id. at 254, 5 N.W.2d at 304. The rule statedRoger Williams
Insurance, and applied by the majoritypf courts, recognizes the
distinction between pre-loss agsiments, which can be prohibited,
and post-loss assignmentghich cannot be prohibited, in that a pre-
loss assignment involves a transfef a contractual relationship,
whereas a post-loss assignment isaadfer of a chose [sic] in action
or a right to a money claingee generally Couch on Insurance 3d 88
34:25, 35:7 (1997)3raz v. Kansas Bankers Sur. Co., 986 F. Supp.
563, 569 (E.D. Wis. 1997).

Century Indem. Co. v. Aero-Motive Co., No. 1:02-cv-108, 2004 U.S. Dist. LEXIS
31180, at *7-8 (W.D. Mich. Mar. 12, 2004¥The purpose of a hon-assignment

clause is to protect the insurer from an increase to the risk it has agreed to insure.
10



But when events giving rise to an imeus liability have aleady occurred, the
insurer’s risk is not increased by aadlge in the insured’s identity fd. at *12-13
(citing Gopher QOil Co. v. American Hardware Mutual Insurance Co., 588 N.W.2d
756 (Minn. Ct. App. 1999))xee also Ocean Accident & Guar. Corp. V.

Southwestern Bell Tel. Co., 100 F.2d 441, 444 (8th Cit939) (“[A]fter the event
occurs giving rise to the liability the reasfum the rule disappears and the cause of
action arising under the pojigs assignable . . . .").

In this case, the assignment to Plifinvas not the contractual relationship
between Allstate and Najomhereby Allstate’s insurece coverage would extend
to Plaintiff causing Allstate to be liable émy insured loss by Plaintiff. Rather, the
assignment between Plaintiff and Najorsreapost-loss assignment that assigned
Najor’s right to pursue her benefits duedanher policy, whiclis permissible.

Under Mich. Comp. Laws. 8§ 500.314%a]n agreement foassignment of a
right to benefits payable in the futurevisid.” Michigan couts have interpreted
this provision to allow the assignmesf past and present benefitSee
Professional Rehab. Assocs. v. Sate Farm Mut. Auto Ins. Co., 228 Mich. App.
167,172 (Mich. Ct. App. 199&)[W]e believe that if tle Legislature had intended
to prohibit the assignment of all rightt would not have included the word
‘future’ in the language of the statute.Accordingly, the Court does not find that

the anti-assignment clae is enforceableSee Century Indem. Co., 2004 U.S. Dist.
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LEXIS 31180, at *14 (“When the event givinge to the insurer’s liability occurs,
the reason for enforcing an anti-assignnaatse disappears because the insurer’'s
liability becomes fixed . . .” anthere is no longer a risk.”).

Next, Allstate offers seval general arguments as to why the Court should
find the assignment invalid. However, nasfdhe arguments put forth specifically
deals with Plaintiff's alleged assignmerior example, Allstate asserts that the
Court must ascertain the facial validitytbe assignment, but does not provide any
analysis regarding the facial validity the May 27, 2014 assignment. The
assignment provides:

I, Stella Najor, dohereby assign my rights to collect No-Fault

Insurance Benefits in the form ahedical expenses from my auto

insurer Allstate to Dr. Louis RaddeD,O. of the Spine Specialists of

Michigan, P.C. This assignment my right does not include my

right to any other No-Rdt benefits that | may be entitled under the

Michigan No-Fault Act.

(ECF No. 45-3 at Pg ID 948.) Furth&aintiff states, “[c]learly, STELLA
NAJOR assigned to Plaintiff her rights pursue Defendant for payment of

Plaintiff's charges—charges that sheurred prior to her execution of the

assignmenit” (ECF No. 45-1 at Pg ID 93y

2 The Court disagrees with Plaintiff thiae assignment encompassed all of Najor’'s
rights under the No-Fault Act. The assigahspecifically states the assignment
does not include any other benebtber than the medical expensé&se ECF No.
45-3 at Pg ID 948.
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In addition, Allstate argues thattlassignment would subject Allstate to
piecemeal litigation and joinder issugdowever, the Court of Appeals of
Michigan has already addressed this issu@airrett v. Washington, 314 Mich.
App. 436 (Mich.Ct. App. 2016).

A person injured in an accident anig from the ownership, operation,
or maintenance of a motor iMele as a motor vehicle isnmediately
entitled to PIP benefits without the need to prove fasde MCL
500.3105(2); MCL 500.3107. The PIPnadits are designed to ensure
that the injured person receives timely payment of benefits so that he
or she may be properly cared for during recov@navers v Attorney
General, 402 Mich. 554, 578-579; 269.W.2d 72 (1978). Moreover,
the injured person has a limited metriwithin which to sue an insurer
for wrongfully refusing to pay PIP benefitSee MCL 500.3145(1).
Because an injured person is indizely entitled to PIP benefits
without regard to fault, requise those benefits for his or her
immediate needs, and may lose tmmnefits if he or she does not
timely sue to recover when thosenbéts are wrongfully withheld, the
injured person has a strong incegrtiw bring PIP claims immediately
after an insurer denies the injdrperson’s claim for PIP benefits.

Id. at 444. The>arrett court distinguished betweenrettypes of no fault benefits
to which the insured is entitled, includinginsured motorists benefits, to which
the insured is not entitled without proving the uninsured motorists was atli@gult.
at 445;see also Adamv. Bell, 311 Mich. App. 535 (MichCt. App. 2015) (“Thus,
while an injured person will likely haval the facts necessary to make a
meaningful decision to pursue a PIP clauthin a relatively short time after an
accident, the same cannot be said fortheed person’s ability to pursue a claim

for uninsured motorist benefits. Finally, an injured person’s claim for uninsured
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motorist benefits involves compensation past and future pain and suffering and
other economic and noneconanosses rather than compensation for immediate
expenses related to the injured personis ead recovery.”) As such, relying on
Adam, the court inGarrett found that requiring mandatory joinder of all no-fault
benefits would be inconsistent with the legislature’s intéwtat 446;see also
Advanced Surgery Ctr., LLC v. Allstate Ins. Co., No. 17-cv-12492, 2017 U.S. Dist.
LEXIS 175732, at *7-8 (E.D. Mich. Oct. 22017) (“[N]ot all of those benefits
may accrue at the same time. For exantple Act provides thawage loss benefits
are payable for the first three years a#ie accident, whereas there is no such
limitation on medical expenses. An injungérson remains free to file suit at any
time in his life for unpaid medical expenssg,long as suit is filed within one year
after the last unpaid expense. MCL 21315 (‘one year back rule’). The Act
contemplates that a complaint may bedfige=eking no-fault benefits from time to
time.”); Adam, 311 Mich. App. at 535. Becausediclear that an insured may be
entitled to different no fault benefits different times, Defendant’s position is
unpersuasive. For the foregoing reasons, the Court finds that Plaintiff's
amendment would be not be futile.

Finally, pursuant to Mich. Comp. Lav§s500.3145, the statute of limitations
for Plaintiff's claim is one year.

An action for recovery of persongrotection insurance benefits
payable under this chapter for accitle bodily injury may not be

14



commenced later than 1 year afiiee date of the accident causing the

injury unless written notice of infjy as provided hein has been

given to the insurer within 1 yeafter the accident or unless the

insurer has previously made a payment of personal protection

insurance benefits for the injuryf the notice has been given or a

payment has been made, the @ttmay be commenced at any time

within 1 year after the most receallowable expense, work loss or

survivor’'s loss has been incurredowever, the claimant may not

recover benefits for angortion of the loss incurred more than 1 year
before the date on whichdlaction was commenced.

Although Plaintiff's original action was filed on July 15, 2014, within the
statutory period, Plaintiff's amendment to enforce its assignment falls outside the
statutory period. Accordingly, the Caunust turn to Federal Rule of Civil
Procedure 15(c)(1)(B). “An amendment tplaading relates back to the date of
the original pleading when: the amendmasderts a claim or defense that arose
out of the conduct, transaction, or ogemce set out—or attempted to be set out—
in the original pleading.” Rk R. Civ. P. 15(c)(1)(B)Allstate argues that Plaintiff
did not have standing when it filed its original complaint in ligh€Cofenant. The
Court disagrees. Plaintiff had standinghed time it filed its original complaint
becaus&€ovenant had not been decided. Furthens the motor vehicle accident
occurred on March 18, 2014, and the gissient was executed on May 27, 2014,
within the statutory period. The Court finds the amendment relates back to the
date the original action was filed becaussoncerns the same healthcare provider,

insurance policy/PIP benefits, motor vebkiaccident, as well as injuries and

medical expenses as a resultled motor vehicle accident.
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Therefore, the Court grants Plaifisfrequest to file a Second Amended
Complaint to include a claito enforce its assignment.

IV. Conclusion

For the reasons stated above, the mas@ranted, in part, and denied, in
part.

Accordingly,

IT IS ORDERED that Defendant Allstate'siotion for summary judgment
(ECF No. 41) iSSRANTED, in part;

IT IS FURTHER ORDERED that the motion is graed to the extent that
Plaintiff lacks standing to assert a ofefor PIP benefits pursuant to Mich. Comp.
Laws § 500.3112;

IT IS FURTHER ORDERED that Plaintiff shall file a second amended
complaint, no later than 30 dafyem the date of this order.

IT IS SO ORDERED.

g LindaV. Parker

LNDA V. PARKER
US. DISTRICT JUDGE

Dated: March 12, 2018

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised&arch 12, 2018, by electronic and/or U.S.
First Class mail.

$ R. Loury
Gase Manager
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