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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TIMOTHY WATT,
Petitioner, Case No. 4:15-cv-14304
Honorable Linda V. Parker
V.

THOMAS MACKIE,

Respondent.

OPINION AND ORDER SUMMARILY DISMISSING PETITION FOR
WRIT OF HABEAS CORPUS [ECF NO. 1], DENYING CERTIFICATE OF
APPEALABILITY, AND DENYING PERMISSION TO PROCEED ON
APPEAL IN FORMA PAUPERIS, AND RENDERING MOOT
PETITIONER’'S MOTION FOR RESOLUTION [ECFE NO. 4]

This is a habeas case brought byagesprisoner pursuant to 28 U.S.C. § 2254.
On June 14, 1995, PetitionemTathy Watt was convicted the Recorder’s Court for
the City of Detroit of second-degree merdThe petition allegethat Petitioner was
denied the effective assistance of coundatn his trial attorney, his cousin Coral
Watt, failed to perfect his direcppeal after telling him she would do so.

The petition addresses its timeliness under 28 U.S.C. § 2244(d). Petitioner
asserts that the petition should be dednimely filed because “he was denied
constitutionally effective assistance of courtsehis appeal of right. Because his trial

counsel (Ms. Watt), promisedm that she would represent him on his appeal of
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right.” ECF No. 1 at. Pg. ID 18. For theasons stated below, the Court nevertheless
finds that the habeas petition was untinfégd, and Petitionelnas not demonstrated
entitlement to equitable tolling. The Court will therefore summarily dismiss the
petition. The Court will also deny Petitioner a certificate of appealability and deny
permission to appeal in forma pauperis.
l. Background

According to the allegations in tipetition, on June 14, 1995, Petitioner was
convicted of second-degree murder afterrg fral in the Recorder’s Court for the
City of Detroit! He was sentenced to life ingonment on June 29, 1995. Petitioner
claims that he was represented by his cotmmal Watt, at trial. He asserts that Ms.
Watt told him after sentencing that sheuld represent him on appeal, and that she
would file the necessary paperwork. Tpeition claims that eight or nine months
later, he learned that there was apdis in the family regarding Coral Watt's
representation of Petitionertaal, and she did not file an appeal. ECF No. 1 at Pg.
ID 38.

On May 10, 1996, Petitiondatdd a motion for appointment of counsel. On June

'The dates of the various court actions alleged in the petition were confirmed
by Michigan’s One Court of Justice waties and the trial court’s website. The
Court may take judicial notice of the records contained in these weh¥#ety.
Wolfenbarger, 323 F. Supp. 2d 818, 821, n. 3 (E.D. Mich. 2004).
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25, 1996, the trial court appointed coehgOn August 20, 1997, counsel filed a
motion for relief from judgment in the tti@ourt, asserting that:1) Petitioner was
denied the effective assistance of counsel at trial because counsel failed to object to
prosecutorial misconduct, 2) the trial coamtoneously instructed the jury regarding
second-degree murder, and 3) there wssfficient evidence to support Petitioner’s
conviction.

On September 29, 1997, the trial dodenied the motion for relief from
judgment. Petitioner filed arpplication for leave to appem the Michigan Court of
Appeals, but it was dismissed on July 10, 1®@8ause it attempted to appeal directly
Petitioner’s conviction instead of the order denying his motion for relief from
judgment.People v. Watt, No. 210463 (Mich. Ct. App. July 10, 1998). The order
stated that the dismissal was without pdege to Petitioner filing a timely application
for leave to appeal from the order dawyithe motion for relief from judgment. No
such application was filedpr was any relief sought ingiMichigan Supreme Court.

Instead, Petitioner waited until DecembeQ15, to again seek review of his
conviction by filing the present petition for a writ of habeas corpus.

ll. Standard of Review
Upon the filing of a habeas corpus petition, the Court must promptly examine

the petition to determine “[i]f it plainhappears from the petition and any attached

-3-



exhibits that the petitioner is not entitledrdief . . . .” Rule 4, Rules Governing
Section 2254 Cases. If the Court determinasttie petitioner inot entitled to relief,
the Court shall summarily dismiss the petitibltFarland v. Scott, 512 U.S. 849, 856
(1994) (“Federal courts are authorizedlitsmiss summarily any habeas petition that
appears legally insufficient on its faceA.preliminary question in a habeas case
brought by a state prisoner is whether thiéipaer complied with the one-year statute
of limitations. “[D]istrict courts are permitted . . . to considen sponte, the
timeliness of a state prisoner’s habeas petitibay v. McDonough, 547 U.S. 198,
209 (2006). Such consideration is appropriegiee because Petitioner raises the issue
of the statute of limitations himself in the petition and sets forth his argument as to
why the petition should be considered timely filed.
lll. Discussion

Under the Antiterrorism and EffecevDeath Penalty Act (“AEDPA”), a
one-year statute of limitations applies toagplication for writ of habeas corpus by
a person in custody pursuant to a judgnuoérat state court. The one-year limitations
period runs from the latest of:

(A) the date on which the judgmtgmecame final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediméafiling an application created by
State action in violation of the Cdriation or laws of the United States
Is removed, if the applicant wasevented from filing by such State
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action;

(C) the date on which the constitinal right asserted was initially

recognized by the Supreme Courthié right has been newly recognized

by the Supreme Court and made gattively applicable to cases on

collateral review; or

(D) the date on which the factuptedicate of theclaim or claims

presented could have been dwered through the exercise of due

diligence.
28 U.S.C. § 2244(d)(1).

Absent equitable tolling, a petition for woit habeas corpus must be dismissed
where it has not been filed befaitee limitations period expiresee 28 U.S.C. §
2244(d)(1);Allen v. Yukins, 366 F.3d 396, 401 (6th Cir. 2004).

The statute of limitations began to fiarthis case when Petitioner’s conviction
“became final by the conclusion of directie@wv or the expiration of the time for
seeking such review.” 28 U.S.C. § 2244(0)4d. “Direct review,” for purposes of
subsection 2244(d)(1)(A), concludes when thaalability of direct appeal to the state
courts has beeaxhaustedJimenez v. Quarterman, 555 U.S. 113, 119 (2009). The
time for direct review of Petitioner’s contion expired eighteen months after he was
sentenced, when the time for filing a delaygblication for leave to appeal in the
Michigan Court of Appeals ended.idM. CT. R. 7.205(F) (1995) (period shortened

to one year by amendment made effextNovember 1, 1995). Accordingly, the

limitations period began to run on DecemB@r 1996, some eigimonths after the
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enactment of AEDPA.

The limitations period stopped runniagd started tolling under § 2244(d)(2)
on August 20, 1997, when Painer filed his motion for relief from judgment. The
motion for relief from judgment was denied September 29, 1997. After that point,
Petitioner never had a propefilgd petition for post-conviton review pending in the
state courts, and so the limitations penthd not continue to toll beyond that date.
Petitioner then waited over eighteen yaar8l he commenced the present action by
signing his habeas petition and handing it over to corrections officials for mailing.

Accordingly, the petition was filed nearlwo decades late, and is subject to
dismissal unless Petitioner demongsagrounds for equitable tollinglolland v.
Florida, 561 U.S. 631, 649 (2010). A petitioner is entitled to equitable tolling if he
shows “(1) that he has been pursuing his rights diligently, and (2) that some
extraordinary circumstance stood ins hway’ and prevented timely filing.Id.
Equitable tolling is used “spagly” by the federal court$&obertson v. Smpson, 624
F.3d 781, 784 (6th Cir. 2010). The party seglequitable tolling bears the burden of
proving that he is entitled to itd. “Absent compelling equitable considerations, a
court should not extend limitations by even a single d&aham-Humphreys v.
Memphis Brooks Museum of Art, Inc., 209 F.3d 552, 561 (6th Cir. 2000) (citation

omitted).



Petitioner asserts that the blame for fakure to seek timely review of his
conviction lies with s trial attorney who failed to file a direct appeal from his
conviction though she told him she wouldhis argument misses the mark. Petitioner
admits that he discovered his trial attorney’s failure to file an appeal eight or nine
months after his sentencing. He thwok action by filing a request for the
appointment of counsel, he was appointasel, and then his counsel filed a motion
for relief from judgment. That motion wadenied and the subsequent appeal
dismissed. All this happened nearly two decades ago. Petitioner offers no explanation
whatsoever as to why he waited so longrdfie state collateral appeal was dismissed
to file the present petition. Petitioner’s ygaf inaction have nbing to do with his
trial attorney’s failings and everythingdo with his own failure to diligently pursue
his rights. He does not present the soréxfaordinary circumstances that excuse
such a lengthy delay.

The most Petitioner can say is tlet a pro se litigant who required the
assistance of a fellow inmate to preptris petition, he was unaware of the time
requirements. But the fact that Petitiomemntrained in the law, may have been
proceeding without a lawyer for a time, or may have been unaware of the statute of
limitations does not warrant tolling. SABen v. Yukins, 366 F.3d 396, 403 (6th Cir.

2004) (ignorance of the law does not justify tollingdlloway v. Jones, 166 F. Supp.
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2d 1185, 1189 (E.D. Mich. 2001) (lack of pregeonal legal assistance does not justify
tolling); Rodriguez v. Elo, 195 F. Supp. 2d 934, 936 (E.D. Mich. 2002);Jofinson

v. United Sates, 544 U.S. 295, 311 (2005) ("[W]eave nevelaccepted pro se
representation alone or procedural ignogaas an excuse for prolonged inattention
when a statute's clear policy calls foomptness.”). Thus, Petiier is not entitled to
equitable tolling.

Accordingly, the Court finds that theetition was filed after expiration of the
statute of limitations, and Bgoner has failed to demonate entitlement to equitable
tolling. The case will therefore be dismissed.

IV. Conclusion

Before Petitioner may appeal, a certificat@ppealability must issue. See 28
U.S.C. §2253(c)(1)(a); Fed. Rpp. P. 22(b). A certificate of appealability may issue
“only if the applicant has made a substdrgf®wing of the denial of a constitutional
right.” 28 U.S.C. 8§ 2253(c)(2). When auwt denies relief on the merits, the
substantial showing threshold is methé petitioner demonstrates that reasonable
jurists would find the court’s assessrehthe claim debatable or wrongee Sack
v. McDaniel, 529 U.S. 473, 484-85 (2000). Whenoaid denies relief on procedural
grounds without addressing the merits, a dedié of appealability should issue if it

Is shown that jurists of reason would findlebatable whether the petitioner states a
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valid claim of the denial of a constitutiomajht, and that jurists of reason would find
it debatable whether the district cowds correct in its procedural rulinigl Having
undertaken the requisite review, the caamcludes that juristof reason could not
find the court’s procedural ruling thatetlpetition is untimely debatable. The Court
will also deny Petitioner permission to peed on appeal in forma pauperis because
any appeal would be frivolous.
V. Order

For the foregoing reasond, IS ORDERED that the petition for a writ of
habeas corpus BENIED and the matter iIBISMISSED WITH PREJUDICE .

ITISFURTHER ORDERED that a certificate of appealability and permission
to proceed on appeal in forma pauperiBENIED.

IT IS FURTHER ORDERED that Petitioner's motion for resolution is
RENDERED MOOQOT.

S/ Linda V. Parker
LINDA V. PARKER
U.S. DISTRICT JUDGE

Dated: May 3, 2016

| hereby certify that a copy of the foregoing document was mailed to counsel of record
and/or pro se parties on this date, May 3, 2b¢@lectronic and/or U.S. First Class mail.

S/ Richard Loury
Case Manager




