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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

JOANNE ODOM and
REGINALD WHITLOW,

Plaintiffs,

V. CivilCaseNo. 16-12791
Honorablé.indaV. Parker

UNIVERSITY OF MICHIGAN,

UNIVERSITY OF MICHIGAN HEALTH

SYSTEM, RUSS LAURIN, and KATHY

JORDAN-SEDGEMAN,

Defendants.
/

OPINION AND ORDER (1) GRANTI NG DEFENDANTS’ MOTION TO
DISMISS AND FOR JUDGMENT ON THE PLEADINGS (ECF NO. 19)
AND (2) GRANTING PLAINTIF FS’ MOTION TO STRIKE
DEFENDANTS’ REPLY BRIEF (ECF NO. 29)

This lawsuit arises from the termaition of Plaintiffs’ positions with
University of Michigan Helth System (“UMHS”) in Jiy 2013. In an Amended
Complaint filed August 1, 2016, Plaifis assert: (I) a claim under 42 U.S.C.

8§ 1983 for Defendants’ allegetblation of Plaintiffs’ Fourteenth Amendment due
process right to a neutral decision-ma&etheir post-termination hearing, and (I1)
an age discrimination claim under Michigs Elliott-Larsen Civil Rights Act

(“ELCRA"). Presently before the Court Befendants’ “Motion to Dismiss and for

Judgment on the Pleadings,” filed Octoth&r 2016. (ECF No. 19.) Plaintiffs
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filed a response to the motion on Novembg2016. (ECF Na23.) Defendants
filed a reply brief on Februarg, 2017, which Plaintiffs move to strike because it
was untimely. (ECF Nos. 28, 29.)

In their motion, Defendants first argtieat Eleventh Amendment immunity
bars Plaintiffs’ § 1983 claim agairtste University of Michigan (“UofM”),
UMHS, and the individual defendants to théegx they are sued in their official
capacities for monetary reliefThus, Defendants seek dismissal of this claim
pursuant to Federal Rule of Civil Pracee 12(b)(1). Next, Defendants cite
Federal Rules of Civil Procedure 12(b)(6), @nd 56 in support of their request to
dismiss Plaintiffs’ § 1983 claim against timelividual defendants, to the extent
they are sued in their individual capacitfeSpecifically, Defendants contend that

the individual defendants are entitledqualified immunity because Plaintiffs

1 The Court is granting Plaintiffs’ motion &irike Defendants’ reply brief, as
Defendants offer no explanation—muelss good cause—for why they filed the
brief more than two months beyoinsl November 21, 2016 due datgeefFed. R.
Civ. P. 6(b) (granting the court the discretion to extend time “for good cause”).
Eastern District of Michigan Local Rule1(e)(1)(C) establishes the following
deadline for filing a reply: “within 14lays after service of the responiset not
less than 3 days before oral argumerfeinphasis added). As plainly written,
“less than 3 days before oral argumentias an alternative delde. Instead, that
language means only that the filing deadismehortened if oral argument is
scheduled before the foedn-day deadline expires.

2 As Defendants filed an Answer to Riaffs’ Amended Complaint, their motion
technically cannot be brought under Ruleld@) and, instead must be brought
pursuant to Rule 12(c)See McGlone v. Belb81 F.3d 718, 728 n.2 (citing
Satkowiak v. Bay Cty. Sheriff's Dept7 F. App’x 376, 377 n.1 (6th Cir. 2002)).
As set forth below, however, motionohght under Rules 12(b)(6) and (c) are
evaluated using the same standard.
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cannot establish a violation of their Fourteenth Amendment rigtimally,
Defendants argue that the Court lacklject matter jurisidtion to adjudicate
Plaintiffs’ pendent state-law claim arfalis this claim also must be dismissed
pursuant to Rule 12(b)(1).
l. Applicable Standards

A motion to dismiss on the groundattsovereign immunity bars the
plaintiff's claims is properly treated asmotion to dismiss for lack of subject
matter jurisdiction undeRule 12(b)(1).See Lee Testing & Eng’g, Inc. v. Ohio
Dep’t of Transp.855 F. Supp. 2d 722, 725 (S.D. Ohio 20E2g also Nair v.
Oakland Cty. Cmty. Health Auti%43 F.3d 474, 476 (6th Cir. 2006). When a
defendant raises the issue of subjedtengurisdiction, the plaintiff generally
bears the burden of establishing jurisdicti&@teel Co. v. Citizens for a Better
Env't, 523 U.S. 83, 104 (1998). Howeveritie entity asserting Eleventh
Amendment immunity has the burden to shbwat it is entitled to immunity.’”
Nair, 443 F.3d at 474 (quotim@ragg v. Ky. Cabinet for Workforce De239 F.3d

958, 963 (6th Cir. 2002)).

¢ Plaintiffs argue in their response brief titas premature for the Court to decide
this constitutional issue because Plaintifésre not had the opganity to develop
the factual record and prove that thed a constitutionallyecognized property
interest in their jobs to give them the right to due process under the Fourteenth
Amendment. Plaintiffs do not attach affidavit or declaration to their response
brief, however, showing that they canpoésent facts to oppose the moti@ee
Fed. R. Civ. P. 56(d).

3



A motion to dismiss pursuant to Rule bRE) tests the legal sufficiency of
the complaint.RMI Titanium Co. v. Watinghouse Elec. Corp78 F.3d 1125, 1134
(6th Cir. 1996). A Rule 12(c) motion faedgment on the pleadings is subject to
the same standard of revias a Rule 12(b)(6) motiorGrindstaff v. Greenl133
F.3d 416, 421 (6th Cir. 1998).

A pleading must contain a “short aplin statement of the claim showing
that the pleader is entitled to relief.” Fé&.Civ. P. 8(a)(2). To survive motion
brought under Rule 12(b)(6) or (c), angplaint need not contain “detailed factual
allegations,” but it must contain mattlean “labels and conclusions” or “a
formulaic recitation of the elemend$ a cause of action . . . Bell Atlantic Corp.

v. Twombly 550 U.S. 544, 555 (2007). A complaint does not “suffice if it tenders
‘naked assertions’ devoid of ‘further factual enhancemenfshcroft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 557).

As the Supreme Court providedlgbal andTwombly “[tjo survive a
motion to dismiss, a complaint must contaufficient factual matter, accepted as
true, to ‘state a claim to reli¢at is plausible on its face.'ltd. (quotingTwombly
550 U.S. at 570). “A claim has facial psahility when the plaintiff pleads factual
content that allows the court to draw tleasonable inference that the defendant is
liable for the misconduct allegedId. (citing Twombly 550 U.S. at 556). The

plausibility standard “does not impoagrobability requirement at the pleading
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stage; it simply calls for enough fattsraise a reasonabéxpectation that
discovery will reveal evidere of illegal [conduct].”Twombly 550 U.S. at 556.

In deciding whether the plaintiff hastderth a “plausible” claim, the court
must accept the factual allegats in the complaint as tru&rickson v. Pardus
551 U.S. 89, 94 (2007). This presumption, however, is not applicable to legal
conclusions.Igbal, 556 U.S. at 668. Thereforef]fjreadbare recitals of the
elements of a cause of action, suppoligdanere conclusorgtatements, do not
suffice.” Id. (citing Twombly 550 U.S. at 555).

Summary judgment pursuant to FeaddRule of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.'Fed. R. Civ. P.
56(a). The central inquiry is “wheththe evidence presents a sufficient
disagreement to require submission to a pryhether it is so one-sided that one
party must prevail as a matter of lavAfiderson v. Liberty Lobby, Inet77 U.S.
242, 251-52 (1986).

The movant has the initial burdenstfowing “the absence of a genuine
iIssue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once
the movant meets this burden, the “n@wmng party must come forward with
specific facts showing that there is a genuine issue for tidatsushita Electric

Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 587 (1986) (internal quotation



marks and citation omitted). To demoastra genuine issue, the nonmoving party
must present sufficient evidence upon which a jury could reasonably find for that
party; a “scintilla of evidnce” is insufficient.See Liberty Lobhy77 U.S. at 252.

“A party asserting that a fact canris or is genuinely disputed” must
designate specifically the materialstive record supporting the assertion,
“including depositions, documes) electronically stored information, affidavits or
declarations, stipulations, admissions, irdgatory answers, or other materials.”
Fed. R. Civ. P. 56(c)(1). The court mastept as true the non-movant’s evidence
and draw “all justifiable infergces” in the non-movant’s favdgee Liberty Lobhy
477 U.S. at 255.

II.  Factual Background

UofM owns and operates UMHS. (A@ompl. { 4, ECF No4.) Defendant
Russ Laurin was employed in UMHS’ HumResources Department at all times
relevant to this lawsuit.Id. 1 5.) Defendant Khy Jordan-Sedgeman was
employed as the Director of Labor Relatidos UMHS during the relevant period.
(Id. 1 6.)

On or about August 9, 2005, Plathtioanne Odom (“Ms. Odom”) began
working for UMHS as a linen distribution supervisold. (f 10; PIs.” Resp. Br.,

Ex. AY 2, ECF No. 23-2.) Ms. Odoralssequently was transferred to the position

of Patient Transportation Supervisor. (AG@ompl. § 10, ECF No. 4.) On or about



January 15, 2008, Plaintiff Reginald Wbitt (“Mr. Whitlow”) began working for
UMHS as a Multifunctional Material Magament Intermediate Supervisotd.(
1 13.) LaKita Pogue supervised M3dom and Mr. Whitlow (collectively
“Plaintiffs”) during their employment.Iq. 1 17.)

In an affidavit submitted in resnse to Defendants’ motion, Ms. Odom
asserts that when she was hired, sle¢ with Deborah Cobbs, the manager of
patient transportation, and Rolando Crooks,dhrector of the linen department.
(Pls.” Resp. Br., Ex. A T 3, ECF No. 23-2.) Ms. Odom attests that during this
meeting, Ms. Cobbs “promised me thadh continue working at the University
until | voluntarily retired, which would be in 2022.’Id(  4.) Ms. Odom further
states that Ms. Cobbs also “promisedhat as long as | am following the
employment policies and procedures of the University of Michigan, | am
guaranteed to keep my job.” Ms. Odataims that Ms. Cobbs was the person
responsible for terminating her employrehnecessary, and “[t]hus, she spoke
with authority when making the statementsld.)

Ms. Odom also asserts in her affidahat supervisors in the patient
transportation department trained with lamresources at least once a year and
“[tlhe human resources depawetnt trainers would repeatedly say that as long as
we follow the UofM employment policied procedures, we can continue to be

employed and be promoted thg employment ladder.”ld. { 6.) Ms. Odom



claims that she heard this statementfitbe time she began working at UofM,
until the year she was discharget.)

On or about July 30, 2013, Plaintiffs learned that there had been an
investigation concerning whether thiegd committed time sheet fraud by falsely
reporting hours worked. (Am. Compl.  R2Z'he investigation concluded that
Plaintiffs were not working for numerous hours they reported on their time sheets.
(Id. § 23.) Plaintiffs dispute this findinblevertheless, their employment was
terminated in late July 2013, and thegre placed on a list precluding their
employment with any UofM entity.Ild. 11 29, 31.)

According to Plaintiffs, “Defendasathave a policy of treating employees
fairly and equitably.” Id. § 32.) Managers are advisgedsuspend, discipline, and
discharge employees only as needdd.) (Defendants utilize progressive
discipline and provide for a DisciplinaBeview Committee prior to terminating
an employee for misconductld( 1Y 33, 37.) Defendants afford an employee “the
opportunity to file a grievance on matessociated with their employment
relationship with Defendants enter into a dispute resolution process to facilitate
resolving misunderstandings and maintaasitive work relationships.”Id. 1 40.)
Grievances concerning discharge begitnatthird and final step of Defendants’

disciplinary process.|d.)



Step 3 goes to the Universityi®rance Review Committee (“GRC”)Id(
91 41.) The GRC includes the followirtiye head of the aggrieved employee’s
operating unit or a designated represevearesponsible for the answer; an
appropriate Director of Human Resources designated representative, who
presides and is responsible for cortthgethe review; and an employee not
employed in the vice presidential ocgichancellor area in which the aggrieved
employee works, who is selectedthg aggrieved employee from a panel
appointed by the Vice Presiderand Vice Chancellorsid() At the hearing
before the GRC, the aggrieved employeg masent all relevant information, but
should not expect to callitmesses, take testimony, or have the proceedings
recorded electronically.ld.)

The GRC heard Plaintiffgrievances concerning their terminatiornd. (
1 43.) Plaintiffs were not given the oppaonity to call withesses. The panel
included only Defendants’ magers and officers.Id.) Plaintiffs’ employment
was not reinstated following the GRC'’s revievd. ( 44.)
[ll.  Applicable Law & Analysis

A.  Eleventh AmendmentImmunity

The Eleventh Amendment provides:

The Judicial power of the United States shall not be

construed to extend to any suit in law or equity,
commenced or prosecutagainst one of the United



States by Citizens of another State, or by Citizens or
Subjects of any Foreign State.

U.S. Const. amend. XI. Although on itséthe Eleventh Amendment prohibits
only suits brought against a state by “@ts of another State” or “Citizens or
Subjects of any Foreign State,” tBapreme Court has long construed the
Amendment to protect states from suilsd by their own citizens in federal court.
See Seminole Tribe of Florida v. Floridal7 U.S. 44, 54 (1996kans v.
Louisiang 134 U.S. 1 (1980).

Eleventh Amendment immunity extenabsstates and their agencid3uerto
Rico Aqueduct & Sewer Auth. Metcalf & Eddy, In¢.506 U.S. 139, 143 (1993);
Abick v. State of Mich803 F.2d 874, 876 (6th Cit986). Defendants assert, and
Plaintiffs do not dispute (PIs.” Resp. Br.1& n.4, ECF No. 23 at Pg ID 212), that
UofM (which owns and operates UMHS)asstate agency to which the Eleventh
Amendment appliesSee Estate of Ritter Univ. of. Mich. 851 F.2d 846, 848 (6th
Cir. 1988). Under the Eleventh Amendmemstate and its agencies are immune
from actions for damages and injunetirelief unless immunity is validly
abrogated by Congress or expressly waived by the sSate Seminole Tribe of
Florida, 517 U.S. at 54-55Fhiokol Corp. v. Dep’'t oTreasury, State of Mich.,
Revenue Diy987 F.2d 376, 381 (6th Cir. 1993). Neither Congress nor the State

of Michigan have waived Eleventh Ame&ment immunity for suits brought under
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8 1983.See Kentucky v. Grahash73 U.S. 159, 169 n.17 (1985) (citations
omitted);McCoy v. Michigan369 F. App’x 646, 653 (6th Cir. 2010).

As such, Plaintiffs’ § 1983 claim ageit UofM and UMHS are subject to
dismissaf:

Eleventh Amendment immunity alsoterds to suits against state officials
sued for monetary damages based om ttaiduct in their official capacities
because such lawsuits are not suits ag#nesofficials themselves but in fact are
suits against the office of the offads, i.e. against the state its&f& M Brands,
Inc. v. Cooper527 F.3d 500, 507 (6th Cir. 2008) (citidgll v. Mich. Dep’t of

State Police491 U.S. 58, 71 (1989)). Plaintiffs do not contest this point, but

*The dismissal is without prejudice, e Eleventh Amendment does not bar
Plaintiffs from asserting the claim in state couee Ernst v. Rising27 F.3d 351,
367 (6th Cir. 2005). Notably, with respdotPlaintiffs’ § 1983 claim against

UofM, UMHS, and the individual defendts in their official capacities, thanly

basis Defendants raise for dismissaasereign immunity. In other words,
Defendants do not raise sovereign imniyas an “alternative” ground for

rejecting Plaintiffs’ claim against thesefdedants. Had Defeadts alternatively
argued that Plaintiffs’ § 1983 claim failed on its merits (as they argue, but only to
the extent the claim is ast&d against the individual defendants in their individual
capacities), the Court may hasleosen to ignore their sovereign immunity defense
and rule as it doasfra that Plaintiffs lacked a pperty interest entitling them to
due process protection, wh would result in a dismissal with prejudicBee Nair

v. Oakland Cty. Cmty. Health Autid43 F.3d 469, 477 (6th Cir. 2006) (holding
that “under any circumstances in which 8tate (or the United States) declines to
raise sovereign immunity as a threshdefense, ... the éeral courts have
discretion to address thewereign-immunity defensend the merits in whichever
order the prefer”). The Court is unawarfeprecedent suggesting that it has this
discretion when the defendant raises sengm immunity not only as a threshold
defense, but as its only defense.
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contend that unddfx Parte Young209 U.S. 123 (1908), the Eleventh

Amendment does not bar thederal court from “ ‘issufig] prospective injunctive
and declaratory relief compelling a state @l to comply with federal law.’ ”
(Pls.” Resp. Br. at 13 (quotirt§&M Brands 527 F.3d at 507).) According to
Plaintiffs, they “request that thiso@rt enjoin Defendants from continuing to
employ practices that violate the Due &&ss rights of their employees ....Id.|
Yet, Plaintiffs do not seek suchlief in their Amended Complairit.

Therefore, the Court also concludkat Plaintiffs’ § 1983 claim against the
individual defendants in their offici@apacities are barred by the Eleventh
Amendment and must bestnissed without prejudicedDefendants do not contend
that the individual defendants are entittedEleventh Amendment immunity to the
extent they are sued indin individual capacities, as they in fact are ndee, e.g.,
Hardin v. Straub954 F.2d 1193 (6th Cir. 1998xplaining the difference

between official and individual capacity sustisd that a state officer sued in the

latter capacity cannot advee Eleventh Amendment munity as a defense).

sFor the reasons discusgetfta, any attempt by Plaintiffs to amend their
complaint to request sueblief would be futile.
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B. DueProcess

Plaintiffs allege that Defendardeprived them of their Fourteenth
Amendment due process right to a p@stnination hearing before a neutral
decision-maker. Defendants argue, howgetrat Plaintiffs lacked a property
interest in their employment entitlingem to due process protection.

“The requirements of procedural domcess apply only to the deprivation
of interests encompassed by the FourteAmiendment’s protection of liberty and
property.” Bd. of Regents of State Colleges v. Ré@8 U.S. 564, 569 (1972).
Property interests “are credtand their dimensions are defined by existing rules or
understandings that stem from an indepahdeurce such as state law—rules or
understandings that secure certain benafitsthat support claims of entitlement to
those benefits.ld. at 577;Chilingirian v. Boris 882 F.2d 200, 203 (6th Cir.
1989). “A public employee does not hav@roperty interest in continued
employment when his position is held a thill and pleasure of his superiors and
when he has not been promised thawvileonly be terminated for good cause.”
Chilingirian, 882 F.2d at 203.

In Michigan, employment contracts fan indefinite term are presumed to
be at-will and may be terminated by eitlparty at any time for any reasdrood
v. Gen. Dynamics Corp507 N.W.2d 591, 597 (Mich. 1993) (citation omittesbe

also Pucci v. Ninteenth Dist. Coui28 F.3d 752, 766 (6th Cir. 2010) (citibgtle
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v. Malady 579 N.W.2d 906-910-11 (Mich. 1998Michigan law generally

presumes that employment relatiopshare ‘at-will’ arrangements; at-will

employees, in turn, have no property interegheir continued employment.”). A

party may overcome this presumptitiwever, in one of three ways:
“(1) proof of a contractual pwision for a definite term of
employment or a provision forbidding discharge absent
just cause; (2) an expresg@agment, either written or
oral, regarding job security that is clear and unequivocal;
or (3) a contractual provisiommplied at law, where an
employer’s policies and proderes instill a legitimate
expectation of job security in the employee.”

Pucci 628 F.3d at 766 (quotingytle, 579 N.W.2d at 911).

In their Amended Complaint, Plaifis rely on Defendants’ policy “of
treating employees fairly and equitgb&nd their progressive disciplinary
procedures to show that employees had §#iteate expectation gbb security[.]”
(Am. Compl. 11 32-42.) Iresponse to Defendants’ motion, Plaintiffs also rely on
Ms. Odom’s affidavit, attesting to statent®made to her concerning her future as
an employeé.

“In general, a jury can find the existee of a legitimate expectation [of job

security] based on the ‘employer’s writterlipp statements set forth in [a] manual

of personnel policies.” "Mannix v. Cty. oMonroe, 348 F.3d 526, 534 (6th Cir.

¢ Plaintiffs do not relate angimilar statements to Mwhitlow. Thus, his claim to
a property interest in his job appearsigpend solely on Defelants’ policies and
procedures.
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2003) (quotingloussaint v. Blue Cross & Blue Shield of Mj@82 N.W.2d 880,
885 (Mich. 1980)). Nevertheless, the Michigaourts have advised that “the trial
court should only allow the case to progeéethe ‘policies are reasonably capable
of being interpreted as promiseisjust-cause employment.’ Id. (quotingRood

507 N.W.2d at 606). “ ‘Neither the adoptinfjsystematic procedures for dealing
with employees nor the creating of d@mary guidelines transforms an at-will
relationship into one prohibiting stharge except for just-cause.ld. (quoting
Mitchell v. White Castle Sy$\No. 94-1193, 1996 WL 279863, at *5 (6th Cir. 1996)
(unpublished op.))see also Biggs v. Hilton Hotel Corg86 N.W.2d 61, 63

(Mich. Ct. App. 1992) (“The fact that [thdefendant had established a disciplinary
system for its employees and, apparemtbtigated [the] plaintiff to abide by that
disciplinary system in dealing withis subordinates does not establish
unequivocally [the] plaintiff's position thdtte was a just-cause employee rather
than an at-will employee.”).

As the Michigan Courdf Appeals explained iBriggs the fact that an
employer creates a disciplinary systemdealing with employees does not justify
the employee harboring any legitimate expectation of just-cause employment:

Certainly, it is not unreasonable to expect that an
employer, particularly onguch as defendant that
employs a large number of individuals, would want a
systematic method of dealing with its employees and

would provide a consistent set of guidelines under which
its managers would deal widubordinates. This does
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not mean that by doing so an employer establishes just-
cause employment rather than at-will employment.

486 N.W.2d at 63. “ ‘If such documents wesufficient, no employer could ever
establish policies informing its employeafsreasons why they could be fired
without creating a ‘just-cause’ labor force.Mannix 348 F.3d at 535 (quoting
Mitchell, 1996 WL 279863, at *5). Thus, “[pljcy statements of fairness and a
commitment to maintain good will, loltg, and harmony among employees are not
inconsistent with at-will employmemind do not objectively support just-cause
employment.” Schultz v. Mem’l Healthcare CtiNo. 230774, 2002 WL 1308635,
at * (Mich. Ct. App.June 14, 2002) (citingood 507 N.W.2d at 601-02).

The policies on which Plaintiffs rely aresinfficient to create an issue of fact
under a “legitimate expectations” thedsgcause there is no evidence that
Defendants represented that an emgéogould be discharged only after the
procedures had been followe8ee Bailey v. Dover Elevator Cdlo. 93-1493,
1994 WL 198194, at *3 (6th Cir. Mal9, 1994) (unpublished op.) (citiBaggs v.
Eagle-Picher Indus., Inc957 F.2d 268, 271-72 (6th Cir. 1992)) (concluding that
an employee handbook providing for fagatment and a progressive discipline
system did not create a jury question as to whether the plaintiff could be
discharged only for cause becausehthrdbook never expressly stated that
employees would be discharged only for causeg; also Biggst86 N.W.2d at 63.

Plaintiffs do not point to anything in Defdants’ policies or procedures expressly
16



representing that employees would be liggged only for cause. In comparison,
the employee manuals in almost all of tdases Plaintiffs cite expressly promised
employees that they would berténated “for just cause only. Toussaint292
N.W.2d at 884 (explaining that the plafhtvas “handed a manual of Blue Cross
personnel policies which ... stated ... titatas the ‘policy’ of the company to
release employees ‘for just cause only.’sgg also Khalifa viHenry Ford Hosp.
401 N.W.2d 884, 888 (Mich. Ct. Aph986) (quoting manual stating under
“discharge” the policy is “Hospital termation for cause.”) (@phasis in manual);
Gleason v. Bd. of Cty. Comm’rs of Weld C820 F. Supp. 632, 634 (D. Colo.
1985) (quoting policy manual provisions defig the plaintiff as a “permanent”
employee and providing that, as such, shidatonly be terminated “for cause™).
The Court is not persuadéalireach a different result based on the lllinois state
court decision Plaintiffs cite as its ruling has no procedural value.

Oral statements may be suffici¢atcreate a contract for just-cause
employment.See, e.g., Puccb28 F.3d at 766. Nevertheless, the Michigan
Supreme Court “require[s] such verbal aaswees to be cleand unequivocal.”
Lytle, 579 N.W.2d at 171 (citinBowe 473 N.W.2d at 273). This requirement is

necessary because “individuals ofterbor ‘optimistic hope of a long

" Plaintiffs cite the Eight Circuit’s decision irSkeets v. Johnsp805 F.2d 767

(1986); however, the en banc court reversed that decision. 816 F.2d 1213 (8th Cir.
1987). The en banc court held thag #mployer’s personnel manual did not create

a property interest in the plaintiff's employmemd. at 1215.
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relationship’ that causes them to misipret their employer’s oral statements as
manifestations of an intention to undertake a commitment ifotheof a promise
of job security.” Rood 507 N.W.2d at 598 (citinRowe 473 N.W.2d at 273).

“ ‘[N]either party to the beginning of aamployment relationship expects it to be
unsatisfactory, and both hope it will haaeignificant duration. This hope and
noncontractual wish is expressed in temh language such as ‘as long as you do
the job.”” Rowe 473 N.W.2d at 273 (quotinQarpenter v. Am. Excelsior C&50
F. Supp. 933, 936 n.6 (E.D. Mich. 1987)hus, “any orally grounded contractual
obligation for permanent employment ‘must be basechore thanan expression
of an optimistic hope of a long relationship.1d. (emphasis added Rowg.

In Rowe the Michigan Supreme Courtdicated that “[ijn determining
whether a reasonable factfinder can find@mse of job security implied in fact,
we look to all the facts and circumstancesvaluate the intent of the parties.”
473 N.W.2d at 273. This en objective evaluationld. “The starting point in
analyzing oral statements for contractuapblications is to determine the meaning
that reasonable persons might have attached to the language, given the
circumstances presentedd. Relevant to the evaluation are whether the
statements were madedannection with “preemployent negotiations regarding
[job] security” or in resporesto the plaintiff's “inquiry regarding job security” and

whether “the terms werspecifically negotiated.’ld. at 274. An employer’s

18



vague statements or those “couched in gdrterms, more akito stating a policy
as opposed to offering an express contrac”insufficient to indicate an intent to
form a contract for permanent employmeld. at 275.

To establish an oral promise of just-cause employment, Plaintiffs rely on
Ms. Cobbs’ alleged promise at the timfeMs. Odom’s hiring that Ms. Odom
could continue working at éhUniversity until she voluntay retired. Plaintiffs
also rely on the alleged statemelysMs. Cobbs and unnamed human resources
department trainers that as longeasployees followed UofM’s employment
policies and procedures, thexere guaranteed to keep thgb. Such statements,
however, are equivalent toake the Michigan courts ¥ found not reflective of a
clear or unequivocal promise of permaneantjust-cause employment, but instead
optimistic hopes about the future of the ptdf’'s employment that will not suffice
to prove just-cause employmergee, e.g., Rowd73 N.W.2d at 268 (concluding
that the statements made to the plaimifher initial interview that as long as she
sold, she would have a job at Montgom&/grd, did not clearly indicate an intent
to form a just-cause employment relationshiggrber v. SMH (US), Inc509
N.W.2d 791, 795 (Mich. CApp. 1993) (holding thadtatements made during
preemployment negotiations with representgiof the employer that the plaintiff
would be employed “as long as he wasfpable and doing the job,” did not give

rise to a just-cause claimhere the plaintiff did not specifically assert that the
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promise was made in response to his artiedlabncerns that he be terminated for
just cause only)Biggs 486 N.W.2d at 63 (finding #t the general manager’s
comments to the plaintiff during preemplognt interviews to the effect that he
saw the plaintiff as a person who wouldmaces with the corporation and that he
felt the relationship would be a good onenihich there would be an opportunity
for the plaintiff to grow and maintain s type of long-term relationship could
not induce the belief that terminatiamould be for just cause only)Mitchell,

1996 WL 279863, at *4 (rejecting as a lsafgir a binding employment contract
oral assurances when the plaintiff waetithat “as long as | follow the policy of
cash handling and the attendance policy kthaiuld always be assured a job at
White Castle.”).

In short, Plaintiffs fail to create amgane issue of material fact to overcome
the presumption of at-will employment. Aach, they cannot establish a property
interest in their employment with Bandants protected by the Fourteenth
Amendment’s Due Process Clause. Thaesfthe Court is dismissing with
prejudice Plaintiffs’ § 1983 due procesaint against Ms. Jordan-Sedgeman and

Mr. Laurin, to the extent Plaintiffs aseling them in their individual capacities.
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C. ELCRA

Relyingon Pennhurst State School and Hospital v. Haldernd®b U.S. 89
(1984),Defendants argue that the Eleventh&xment deprives this federal court
of jurisdiction to adjudicate Plaintiffstate-law age discrimination claim.
Defendants are correct with respect taififfs’ claim against UofM, UMHS, and
the individual defendants to the extent tlaeg sued in their official capacities for
money damages, as tBepreme Court held iRennhursthat “neither pendent
jurisdiction nor any other basis of jurisdiction may override the Eleventh
Amendment.” 465 U.S. at 121. Defendartgjument does not apply to Plaintiffs’
ELCRA claim against the indigiual defendants to the extent they are sued in their
individual capacities, however. As the Costated earlier, they are not entitled to
Eleventh Amendment immuniip their individual capacities.

Nevertheless, this Court has supplatagéjurisdiction over Plaintiffs’ state
law claim pursuant to 28 U.S.C. 8§ 1367, aneldtatute provides that “[t]he district
courts may decline to exercise suppletagjurisdiction over a claim ... if ... the
district court has dismissed all claimger which it has original jurisdiction.” 28
U.S.C. 8 1367(c)(3). District courts have “broad discretion in deciding whether to
exercise supplemental jurisdiction over state law clainvusson Theatrical, Inc.
v. Fed. Express Corp89 F.3d 1244, 1254 (6th Cir. 1996). The court’s discretion,

however, is circumscribed by considepas of “ ‘judicial economy, convenience,
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fairness, and comity.’ Id. (quotingCarnegie-Mellon Univ. v. Cohjl484 U.S.

343, 350 (1988)). “After a [Ral 12(b)(6) dismissal, there is a strong presumption
in favor of dismissing supplemental claimil” at 1255 (citations omitted)

(“When all federal claims ardismissed before trial, the balance of considerations
usually will point to dismissing state laslaims, or remanding them to state court
if the action was removed.”).

This lawsuit has been pending in tlisurt for only eight months and is at
the earliest stages of litigation. Datiants responded to Plaintiffs’ Amended
Complaint with their motion to dismiss and, besides this motion, no other
substantive documents have been filed. Mwveg, to the extent Plaintiffs intend to
pursue their § 1983 claim against UofWMHS, and the individual defendants in
their official capacities, # claim must be filed in ate court. Thus, they can
pursue their state law claim tieeras well. It would ban inefficient use of this
Court’s resources to adjudicate Plaintiffsate-law claim herevhile the parties are
litigating Plaintiffs’ § 1983 claim in stateoart. This Court cannot identify any
prejudice resulting from the litigatiaof the state law claim there.

For these reasons, the Court findsttihlacks subject matter jurisdiction
over Plaintiffs’ ELCRA claim againdJofM, UMHS, and the individual
defendants in their official capacitie$he Court is declining to exercise

supplemental jurisdiction over PlaintifflSLCRA claim aganst the individual
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defendants in their individual capacgtiapon its dismissal of Plaintiffs’ § 1983
claim.
V. Conclusion

For the reasons set forth above, @wirt holds that UofM, UMHS, and the
individual defendants to the extent theag sued for monetary damages in their
official capacities are entitled to Elenth Amendment immunity. The Court
therefore IDISMISSING WITHOUT PREJUDICE Plaintiffs’ § 1983 and
ELCRA claims against thesefdadants. Plaintiffs did not have a property interest
in their employment with Defendants elwtig them to due process protection and
thus their § 1983 claim against the individual defendants, to the extent they are
sued in their individual capacitiefgils on the merits and is beilj SMISSED
WITH PREJUDICE . The Court declines to exase supplemental jurisdiction
over Plaintiffs’ state-law claim againgtese defendants and thus the claim is
DISMISSED WITHOUT PREJUDICE .

Accordingly,

IT IS ORDERED that Plaintiffs’ motion to strike Defendants’ Reply brief
iIs GRANTED

IT IS FURTHER ORDERED thatDefendants’ “Motion to Dismiss and for
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Judgment on the Pleadings"GRANTED.

g LindaV. Parker
LINDA V. PARKER
US. DISTRICT JUDGE

Dated: May 16, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thisedday 16, 2017, by electronic and/or U.S.
First Class mail.

g R. Loury
Gase Manager
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