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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CARL PALAZZOLO and
ALBERT FERRANDI, Individually
and On Behalf of All Others Similarly Situated,

Plaintiffs, Civil CaseNo. 16-12803
Honorabld.inda V. Parker
V.

FIAT CHRYSLER AUTOMOBILES N.V.,
SERGIO MARCHIONNERICHARD K. PALMER,
and REID BIGLAND,

Defendants.
/

OPINION AND ORDER DENYING DEFENDANTS’ MOTION TO
DISMISS THE CONSOLIDATED CLASS ACTION COMPLAINT

This is a putative class action secustieaud case, in which investors in Fiat
Chrysler Automobiles N.V. (“FCA”tommon stock are suing FCA and the
following FCA executives: Chief Exative Officer Sergio Marchionne
(“Marchionne”), Chief FinancieOfficer Richard K. Palmer (“Palmer”), and Head
of U.S. Sales Reid Bigland (“Bigland”Court-appointed Lead Plaintiffs Carl
Palazzolo and Albert Ferrandi filed a Consolidated Class Action Complaint
(“Complaint”) on March 17, 2017. In the @mplaint, Lead Plaintiffs allege that
Defendants made materialigise and misleading statements and/or omissions

concerning a streak of increased mongrdar-over-year United States retail sales
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by FCA during the Class Period (i.e.oWember 3, 2014 and July 26, 2016,
inclusive), which Lead Platiffs claim was based on “faK sales. Lead Plaintiffs
further allege that Defendants’ statememt®missions resulted in the artificial
inflation of the price of FCA common stock, which declined when the truth about
FCA’s U.S. sales emergedhe matter presently Isefore the Court on
Defendants’ motion to dismiss, filed puasu to Rules 9(b) and 12(b)(6) of the
Federal Rules of Civil Procedure and Brévate Securities Litigation Reform Act
of 1995 (“PSLRA"), 15 U.S.C. § 78u-4. Therpas have fully briefed the motion.
Finding the facts and legal arguments adegjygresented in the parties’ briefs,
the Court is dispensing with oral argant pursuant to Eastern District of
Michigan Local Rule 7.1(f). For thelfowing reasons, the Court is denying the
motion.
|. Standard of Review

A motion to dismiss pursuant to Rul2(b)(6) tests the legal sufficiency of
the complaint.RMI Titanium Co. v. Watinghouse Elec. Corp78 F.3d 1125, 1134
(6th Cir. 1996). Under Feds Rule of Civil Procedure 8(a)(2), a pleading must
contain a “short and plain statementlod claim showing that the pleader is
entitled to relief.” To survive a motion thsmiss, a complaint need not contain
“detailed factual allegations,” butntust contain more than “labels and

conclusions” or “a formulaic recitation ofé¢relements of a cause of action....”



Bell Atlantic Corp. v. Twombjyb50 U.S. 544, 555 (2007A complaint does not
“suffice if it tenders ‘naked assertions’ devof ‘further facual enhancement.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifigZombly 550 U.S. at 557).

As the Supreme Court providedlgbal andTwombly “[tjo survive a
motion to dismiss, a complaint must contaufficient factual matter, accepted as
true, to ‘state a claim to reli¢at is plausible on its face.ltl. (quotingTwombly
550 U.S. at 570). “A claim has facial p&ahility when the plaintiff pleads factual
content that allows the court to draw tleasonable inference that the defendant is
liable for the misconduct allegedld. (citing Twombly 550 U.S. at 556). The
plausibility standard “does not impoagrobability requirement at the pleading
stage; it simply calls for enough fattsraise a reasonabkxpectation that
discovery will reveal evidese of illegal [conduct].” Twombly 550 U.S. at 556.

In deciding whether the plaintiff hastgerth a “plausible” claim, the court
must accept the factual allegats in the complaint as tru&rickson v. Pardus
551 U.S. 89, 94 (2007). This presumption, however, is not applicable to legal
conclusions.lgbal, 556 U.S. at 668. Thereforei]tireadbare recitals of the
elements of a cause of action, suppohliganere conclusorgtatements, do not
suffice.” Id. (citing Twombly 550 U.S. at 555).

Ordinarily, the court may not consideratters outside the pleadings when

deciding a Rule 12(b)(6) motion to dismida&/einer v. Klais & Co., In¢.108 F.3d



86, 88 (6th Cir. 1997) (citinglammond v. Baldwir866 F.2d 172, 175 (6th Cir.
1989)). A court that considers such mattarsst first convert the motion to dismiss
to one for summary judgmengeeFed. R. Civ. P 12(d). However, “[w]hen a
court is presented with a Rule 12(b)(6)tman, it may consider the [cJomplaint and
any exhibits attached thereto, public resitems appearing ithe record of the
case and exhibits attached to [the] deferidanbtion to dismiss, so long as they
are referred to in the [clontgint and are central to tlidaims contained therein.”
Bassett v. Nat'l Collegiate Athletic Ass328 F.3d 426, 430 (6th Cir. 2008).

Thus in a securities fraud case, the court may consider the full text of filings
with the United States SecuritiesdaExchange Commission (“SEC”) when
deciding a Rule 12(b)(6) motion, even iethare not attached to the complaint.
Bovee v. Coopers & Lybrand C.P.&72 F.3d 356, 360-61 (6th Cir. 2001).
Nevertheless, “[i]t would bemproper for the [c]ourt to rely upon these documents
to determine disputed factual issues” ofrtake any determination as to the truth
of any of the facts alleged or otherwassserted in the documents themselvés.”
re Unumprovident Corp. Sec. Litjgd96 F. Supp. 2d 858, 875-76 (E.D. Tenn.
2005). “Such documents should be congdernly for the purpose of determining
what statements the documents contaat,to prove the truth of the documents’

contents.” In re Direct Gen. Corp. Sec. Litig398 F. Supp. 2d 888, 893 (M.D.



Tenn. 2005) (citindg.ovelace v. Software Spectrum I8 F.3d 1015, 1018 (5th
Cir. 1996)).

Where fraud is alleged, Rule 9(bpteading requirements also must be
satisfied. Fed. R. Civ. P. 9(b). Umdeule 9(b), “the circumstances constituting
fraud or mistake” must be “state[d] with pauiarity[.]” Fed. R. Civ. P. 9(b). In
the Sixth Circuit, this means the plafhthust, “at a minimum, ... allege the time,
place, and content of the alleged misreprgation on which he or she relied; the
fraudulent scheme; the fraudulent intenthed defendants; and the injury resulting
from the fraud."Coffey v. Foamex LR F.3d 157, 161-162 (6th Cir. 1993)
(internal quotation marks and citation omitted).

Additional heightened pleading requiremte apply to claims arising under
the PSLRA. Seel5 U.S.C. § 78u—4(b)(1), (2)The Court discusses those
heightened requirements in detail in Sections Il and IV.

Il. Factual and Procedural Background

FCA is a worldwide automotive dgsier, manufacturegnd retailer.

(Compl. 1 1.) FCA operatan the United States through its wholly-owned
subsidiary FCA US LLC (“FCA US), wbh was formerly known as Chrysler
Group LLC (“Chrysler”). [d.) FCA operates throughxsbusiness segments, with
its North America segment comprising about 90% of FCA'’s earniridsy 22.)

Chrysler and Fiat S.p.A (“Fiat”) consoéited after Chryslezxperienced extensive



financial difficulties, reorganized, arerged from bankragy in 2009. [d. § 2.)
Marchionne, Chairman and Chief Execet®fficer (“CEQO”) of Fiat, began
overseeing the consolidated entity in June 2009) (

During the Class Period, Marchionwas responsible for the day-to-day
management of FCA andwtrolled and directed itsusiness and activitiesld(
1 24.) When he began overseeing FCArdfianne instituted, what has been
referred to as, “a flat organization whim at the top” in that “all key nerve
systems run[] directly to [him].” Id. T 37.) In a July 2, 2015 articl€he Detroit
Newsdescribed Marchionne as being a tkepicenter” of FCA’'s management
matrix: “everyone is directly or indirectly connected to Marchionne, who has 38
executives reporting directly to him @O and chief operating officer of North
America ....” (d. 1 38.) Marchionne supervises each of these executives
individually. (d. 1 39.)

During the Class Period, Marchionnetdexd the periodic financial reports
FCA filed with the SEC andpoke regularly with investors and securities analysts
regarding the companyld( 24.) He also has led FCA’s Group Executive
Council, its highest nreagement body.Id. { 24.)

In November 2009, soon after Marchne began overseeing FCA, he and
other company executives announced a five-year plan to increase the company’s

U.S. retail sales by greatemiin50% and its U.S. market share from less than 9%



in 2009 to greater than 13% by 2014d. § 3.) In February 2010, Chrysler
reported its first positive monthly U.Sales results in 26 monthdd.(f 4.)When
Chrysler became a wholly-owned subsigiaf FCA in October 2014, Chrysler
had reported year-over-year monthly U.3esgrowth for fifty-four months. Id.)

FCA common stock began trading thhe New York Stock Exchange on
October 13, 2014.1d. 1 5.) Thereatfter, startiman November 3, 2014, FCA
issued a monthly press release, Wwhi@s filed with the SEC on Form 6-K,
announcing its U.S. retail sales the preceding month.Sée, e.g., i 174, 194,
202, 211, 218, 223, 270, 2781.) From November 2014 through June 1, 2016,
these press releases clainaedincrease in FCA’s U.S.Isa compared to the same
month the year earlier and an extendFCA US’ consecutive sales streak of
year-over-year salesld() The press releases routinely included quotes from
Bigland about the increased sales and/or the sales stidgk Pélmer signed all
but one of the press releasekl.;(see also idf 25.)

Bigland is and, throughout the Cld3sriod, was FCA'’s Ead of U.S. Sales,
a position he has held since June 201d. ¥ 26.) In that position, Bigland has
full responsibility for sales strategyealer relations and operations, order
facilitation, incentives and field operationdd.] He reports directly to

Marchionne. Id.) Bigland became a memba&rFCA’s Group Executive Council



in September 20111d.) During the Class Period, Bigland regularly spoke with
investors and securities analysts regarding FQé. 1(26.)

Palmer, FCA'’s Chief Financial OfficétCFQO”) since September 2011, also
spoke regularly with investors and satias analysts regarding the company
during the Class Periodld( § 25.) In September 2011, Palmer also became a
member of FCA’s Group Executive Councild.] He also has served as CFO of
FCA US since June 20091d() In that capacity, he is responsible for all FCA US
finance activities. I1fl.) Palmer also sits on tiBoard of Directors of FCA US.
During the Class Period, Palmer certifle@A’s periodic financial reports filed
with the SEC. Id.)

In its April 1, 2016 press releasmnouncing U.S. retasales for March
2016, FCA claimed that incread sales for the monthterded its year-over-year
monthly sales gains to six full yeardd.({ 306.) In the next two months’ press
releases, FCA did not mention the satsak but claimed continued increased
year-over-year saledd( 11 313, 319.The streak apparently reached 75 months
by July 2016. 1. 1 6.)

FCA recognizes revenue when it shiphiekes to dealersps, not when the
dealerships in turn sell vehed to retail customersld( 1 59.) Nevertheless,
Defendants frequently refed to FCA’s U.S. retasBales streak in public

statements as evidence of thenpany’s growth and successSeg, e.g., idf[{ 95,



98, 149, 174, 194, 200, 20207, 211, 218, 223, 22270, 276, 291.) Media
outlets regularly reported on FCA'’s congiee streak of increased year-over-year
monthly U.S. sales, noting at times tR&A continued to report growth even
when its competitors experienced declmsales and analysts predicted losses.
(See, e.qg., 1Y 49, 54, 79, 81-86, 92, 96, 158¢ad Plaintiffs allege in the
Complaint that retail sales fpvide the investing publigreditors, and partners in
potential acquisitions with an importanticator of the underlying health of
FCA's business.” Ifl. 1 60.) A series of revelatns starting in January 2016,
however, began to uncover that FCA’sneased year-over-year sales streak
actually ended in September 2013, and B@A's claimed increased sales were
made possible by “fake” sales reporteditaynchised dealerships allegedly at the
encouragement of executives at FCA headquart&ee, €.9., id] 173.)

More specifically, Lead Plaintiffallege in their Complaint that FCA
officials encouraged and even bribeshtirs with factory cash bonuses, expense
reimbursements, and other incentivesadory out sales for which there was no
actual buyer—typically at the end of the month to meet the month’s sales volume
objective. Bee, e.qg., id[] 10, 105.) FCA collected retail sales data from dealers
through New Vehicle DelivgrReports (“NVDRs"). [d. 1 63.) A dealer who
submitted an NVDR for a negale also could cancel thansaction and return the

vehicle to the dealer’s unsold inventoryd. Dealerships would “unwind” the



sales before the vehicle warranty went into effeld. 1 99, 113, 333.) While
“‘unwound” sales would beeflected in NVDRsgee id 1 65, 66.), FCA did not
subtract these unwound sales frommiisnthly reported U.S. salesld (1 66, 164,
175(d).) Lead Plaintiffs set forthformation from two confidential withesses
detailing this scheme.

“CW-1" worked for FCA and its mdecessors in various managerial
positions from over ten years priorttee Class Period to late 2018d.(Y 28.)
During the Class Period, CW-1 was anagerial-level employee with accounting
and finance responsibilities in AG Denver Business Centerld() CW-1
reported to that center’s director, Stewaandura, who reportedirectly to Bigland
and FCA'’s Vice President of U.S.18a Operations, Jeffrey Kommorld() One
of CW-1's responsibilities was to pra&seand maintain records of all payment
activity to dealers operating within the Denver Business Center’s jurisdiction,
including marketing related expensefd.)(

According to CW-1, the Denver BussgeCenter “absolutely” paid dealers
to record fictitious sales at Ydara’s direction and, based on hebservations, the
directive was initiated at headquarterkd. { 108.) CW-1 relates that the practice

proliferated in the Denver Business Cerafter a June 30, 2015 meeting between

! Lead Plaintiffs use feminine pronouns to refer to the confidential witnesses to
preserve their anonymity. (Comfl28 n.2, ECF No. 34 at Pg ID 661.)
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Bigland, Kommor and the directors BCA’s nine business centers. At that
meeting, in response to Yandura'’s progecsales volume for the Denver Business
Center, Bigland and Kommor instruct¥dndura to generatdditional sales and
authorized the release of substantialithoioll marketing funds$o allow him to do
so. (d. 1111.) During a subsequent megtwith 30-40 Denver Business Center
employees, which included CW-1, Yanduetayed his conversation with Bigland
and Kommor. 1d.)

On June 30, 2015, the Denver Buss€enter received an extra $150,000 to
$180,000 from headquarters, which CW-1 usteod was to be used by the center
to pay dealers as an incentive to inputdalales to maintain the sales stredd. (

19 112-113.)CW-1 provides that everyone the Denver Business Center was
expected to participate in the false saleporting and CW-1 believed the directive
came from FCA headquarterssea on Yandura’s commentdd.(f 113.)

According to CW-1, the June 30, 20dmail approving additional funds for
the Denver Business Center came froml&id or Kommor, was sent to the
directors of all nine business centersd distributed a total of $2 million in
additional marketing funds the nine business centersl.(f 114.) Based on
CW-1's conversations with area salesyagers, she believed most of the nine

business centers engaged in reporticiifious sales in June 2015I1d()

11



CW-2, an area sales manageF®A’s Southwest Business Center during
the Class Period, relates that dealefsenjurisdiction also engaged in reporting
fictitious sales. I@l. 11 29, 106.) According to CW-&he started to hear area sales
managers use the termrinatural acts” beginning @014 or 2015 to describe
“things like reporting vehicles sold thaeren’t, and then being paid to do it
through advertising money.”ld.) According to CW-2, aa sales managers were
“under a lot of pressure” to meet sales goals and to beat the prior year sales
numbers in order to keep the sales streak alikk.§(121.)

The director of the Southwest BussseCenter told CW-2 that Bigland and
Kommor were “hands on” concerning veleidales and that they, along with other
headquarters personnel, entered in®OREA in-house system on a daily basis—
sometimes several timeslay—to track NVDRs. I¢. 1 122.) CW-2 was aware of
at least eleven to sixteen dealershipder the jurisdiction of the Southwest
Business Center that participated ie #theme to submit false NVDR4d.(

1 126.) CW-2 provides that fake salgere still occurring when she left the
Southwest Business Center in November 201é. §(120.)

Information concerning these fraudulesales first became public on January
12, 2016, when a group of seven autonetiealers under the common control of
Edward F. Napleton filed a lawsuit agai FCA US and FCA Realty, LLC in the

United States District Court for the Northern District of lllinois (“Napleton

12



Lawsuit”).? (Id. J 143);see also Napleton’s Arlingtddeights Motors, Inc. v. FCA
USA LLC No. 16-cv-403 (N.D. Ill. filed Jan. 12, 201@hese dealerships were
within the jurisdiction of FCA US’s Soheast Business Center or its Mid-Atlantic
Business Center. (Compl.  1ECF No. 34 at Pg ID 699.)

The plaintiffs in the Napleton Lawsuit allege that FCA US solicited
fraudulent sales reports from certain deat&tsonwide to create the appearance of
a continual increase in sales vokigrowth. Mem. Op. & OrdeNapleton’s
Arlington Heights Motors, IngcNo. 16-cv-403 (N.D. lll. Oct. 4, 2016), ECF No.

62 at 2. According to the plaintiffs’ anded complaint, FCA US and its agents
devised and executed a schemm@ost fraudulently inflated sales numbers through
the creation of false NVDRsSee, e.g Am. Compl.,id. (filed Mar. 4, 2016), ECF
No. 21 1 35. The defendants, the amerwtedplaint alleges, rewarded dealerships
with monies and other benefits when tlahieved sales targets FCA US set in its
sole discretion and granted priority ass to high demand vehicle models to
dealers who sold more of those models over other competitbr§f 3-4, 36.

FCA issued two separate press redsabe day after the Napleton Lawsuit
was filed in which it deniethe allegations in the corgnt. (Compl. § 335, ECF

No. 34 at Pg ID 766.) In one of thosegs releases, FCA stdtthat it had been

2The dealerships involved in the Napletawsuit are located in four different
states: lllinois, Florida, Missouri, and Pennsylvania.

13



aware of the allegations made by the i#fis in the Napleton Lawsuit for some
time and had conducted an istigation which revealed & the allegations were
“baseless[.]” [d. T 336.)Top FCA executives had ordéran internal review in
mid-2015, but the investigation in fashcovered thousands of reported retail
vehicle sales for which there had been no fiee. fake or fraudulent sales)d.(
1378))

In response to the information ealed in the Naplenh Lawsuit, FCA’s
share price fell 4.2% from a closing priee$7.86 on January 13, 2016 to a closing
price of $7.53 on January 14, 2016d. (f 147.)

On July 18, 2016, news surfacedttthe SEC and the United States
Department of Justice wenevestigating FCA'’s policig for reporting new vehicle
sales and had raided FGA’egional business centensd headquarters a week
earlier. (Id. 1 156.) FCA issued a gsaelease denying the allegations and
accusations against itld() In response to the news of the federal investigation,
FCA'’s share price fell 2.53% from a ciog price of $6.73 on July 18, 2016 to
$6.56 on July 19, 2016.d; 7 160.)

On July 26, 2016, FCA restated its monthly U.S. sales figures for 2011
through June 2016.ld.  163.) According to thesestated figures, FCA'’s streak
of increasing consecutive monthly year-eyear U.S. sales actually ended in

September 2013, at month 40d.Y FCA acknowledged as part of its restatement

14



that dealerships could, in fact, book faades and then unwind them in order to
meet a volume objective and that FCA poessly did not subtract these unwound
sales from its monthly rep@d U.S. retail sales.Id; 1 164.) In response to this
news, FCA’s share price fell 4.29% fronelasing price of $7.00 on July 26, 2016
to a closing price of $6.70 on July 27, 2016]. { 168.)

Investors of FCA common stock thereafinitiated this lawsuit on July 29,
2016, claiming that Defendants’ repeatedlmudissertions of an ongoing streak of
year-over-year monthly sales increasesiadify inflated the value of the stock,
which fell when the truth about thosales was revealed, causing them fo3he
Court appointed Lead Plaintiffs and Lead Counsel on January 18, 2017. (ECF No.
31.) Lead Plaintiffs filed their Conbdated Class Action Gaplaint on March 17,
2017, in which they assert the following two counts: (1) a violation by all
Defendants of Section 10(b) of the Setteis Exchange Act and SEC Rule 10b-5
promulgated thereunder; and (Il) ahation by the individual Defendants
(Marchionne, Bigland, and Paer) of Section 20(a) dhe Securities Exchange

Act.

*Investors actually initiated wvseparate lawsuits, whithis Court consolidated
on November 3, 2016.S€eECF No. 18.)

15



lll. Elements of the Claims
To state a claim under Sem 10(b) or Rule 10b-5 plaintiff must allege

the following: “(1) a misrepresentation or @sion; (2) of a material fact that the
defendant had a duty to disstg (3) made with scientg@) justifiably relied on by
[the] plaintiffs; and (5) proximately causing them injunCity of Monroe Emps.
Ret. Sys. v. Bridgestone Cqr99 F.3d 651, 668 (6t0ir. 2005) (citations
omitted). Under the PSLRA'’s heightengléading requirements, any private
securities complaint alleging that thefendant made a false or misleading
statement must also:

“(1) ... specify each statement alleged to have been

misleading, the reason or reasons why the statement is

misleading, and, if an allegation regarding the statement

or omission is made onformation and belief, the

complaint shall state with pcularity all facts on which

that belief is formed [and]

(2) ... state with particularity facts giving rise tsteong

inferencethat the defendant acted with the required state

of mind.”
Frank v. Dana Corp.547 F.3d 564, 570 (6th Cir. 2008) (emphasis in original)
(quoting 15 U.S.C. § 78u—4(b)(1), (2)).attd differently, the PSLRA “requires
[the] plaintiff to state with particul#ty both the facts constituting the alleged
violation, and the facts evidencing scientey, the defendant’s intention ‘to

deceive, manipulate, or defraud.Tellabs, Inc. v. Makor Issues & Rights, L.td.

551 U.S. 308, 313 (2007) (quotikgnst & Ernst v. Hochfelde®25 U.S. 185, 194
16



and n.12 (1976)). In seeking to dismiiesad Plaintiffs’ Complaint, Defendants
argue that their allegations do not su#igly establish the materiality of the
alleged false statements and scienter.

“A misrepresentation or an omissiomsiterial only if there is a substantial
likelihood that a reasonable investor wabhlave viewed the misrepresentation or
omission as having significantly alterdge total mix of information made
available.” In re Ford Motor CoSec. Litig., Class Actigr881 F.3d 563, 570 (6th
Cir. 2004) (internal quotation marks anthtions omitted). The Sixth Circuit has
advised that a complaint may be dismisg® failure to demonstrate materiality,
“only if ‘[the misrepresentations or agsions] are so obviously unimportant to a
reasonable investor that reasonable mouigd not differ on the question of their
unimportance.’”” Id. (quotingHelwig, 251 F.3d at 563). Ordinarily, materiality is a
guestion of fact for the juryHelwig, 251 F.3d at 563 (citing cases).

Nevertheless;ourts have found slight finaiat inaccuracies (for example, a
2% overstatement of the company’s net sal@¥e immateriahs a matter of law.
See USM Holdings, Inc. v. Simdyo. 15-14251, 2016 WL 4396061, at *5 (E.D.
Mich. Aug. 18, 2016)ynpublished opinionParnes v. Gateway 2000, Ind22
F.3d 539, 546 (8th Cir. 1997) (recognizing tllasome cases the false information
IS so insignificant, in relation to the tbtaix of data available, that it would not

have mattered to a reasonable investbigvertheless, as the district court

17



recognized iJSM Holdings “even relatively snihfinancial errorscanbe
material.” 2016 WL 4396061, at *5 (em@nmsin original) (citing SEC Staff
Accounting Bulletin No. 99 (Aug. 12, 1999@kcognizing a 5% rule of thumb for
assessing the materiality afcounting discrepancies, also explaining that
gualitative factors may makesdirepancies of less than S%aterial). “Qualitative
factors may cause misstatements of quaintgly small amounts tbe material.”
Litwin v. The Blackstone Grp., L,/834 F.3d 706, 717-18 (2d Cir. 2011). As the
Sixth Circuit has stated: “Materiality ebout marketplace effects, not just
mathematics.”Helwig, 251 F.3d at 563.

The Sixth Circuit defines the scientrequirement for proving securities
fraud as “knowing and deliberate intentm@nipulate, deceive, or defraud and
recklessness|.]’Ashland, Inc. v. Oppenheimer & C648 F.3d 461, 469 (6th Cir.
2011) (internal quotation magkand citation omitted). “€cklessness” is defined
as “highly unreasonable conduct whichais extreme departure from the standards
of ordinary care. While the danger ne®x be known, it must at least be obvious
that any reasonable mamuld have known it.”1d. at n.3 (quotind®R Diamonds,
Inc. v. Chandler364 F.3d 671, 681 (6th Cir. 2004)yhe Supreme Court advised
in Tellabs, Inc,. “[tJo qualify as ‘strong’ ..., an iference of scienter must be more
than merely plausible or reasonable—it musicogent and at least as compelling

as any opposing inference mbnfraudulent intent.ld. at 314. Thd&ellabsCourt

18



emphasized that courts should tak®hstic approach when evaluating the
plaintiff's complaint, focusing on “whe#r all of the facts alleged, taken
collectively, give rise to a strong inferee of scienter, not whether any individual
allegation, scrutinized in isolation, meets that standaldl.at 326;see also Brown
v. Earthboard Sports USA, Inel81 F.3d 901, 917 (6th Cir. 2007) (“We ...
employ a ‘totality of circumstances’ tastassessing whether a plaintiff has
adequately alleged scienter.”).
V. Defendants’ Arguments and Analysis
A. Materiality

Contending that “Plaintiffs’ clans are premised on FCAUS LLC'’s ...
publication of a new methodology forrapiling and reporting monthly vehicle
sales to end users[]” and that the newedlculated U.S. sales represent a “tiny
adjustment[]” from the originally stated figures (0.2% over a period of five and a
half years and 0.04% during the 21-mopthative class period), Defendants argue
that the alleged false statements are not nahi@sia matter ofva (Defs.’ Mot. at
2, ECF No. 38 at Pg ID 823.) Defendants contend that FCA'’s restatement of its
sales figures “had little impact &fCA'’s stock price, which actualincreasedoy

1.16% on July 26, 2016:om $6.92 to $7.00"" (Defs.’ Br. in Sipp. of Mot. at 2,

“Defendants cite two casegafnoting the increase in FCA'’s stock price the day it
restated its sales figureSran v. Stafford226 F.3d 275 (3d Cir. 2000) aAdngen
(contd ...)

19



ECF No. 39 at Pg ID 840.) Only by maststruing the gist of Lead Plaintiffs’
claims, however, can Defendants realisticathallenge Lead Plaintiffs’ ability to
satisfy the materiality requirement.

Lead Plaintiffs do not premise theiaims simply on FCA'’s stated U.S.
sales figures. Rather, Lead Plaintiffseadheir claims on Defendants’ repeated
assertions of a continued sales streasutghout the putative class period when the
streak in fact ended in September 20T8&e purported length of the streak, Lead
Plaintiffs maintain, misled investorsn@ng others) about the company’s financial
strength and success. As such, if aleled FCA to claim a continuation of
increased year-over-year mhlyt sales, even a sligbiverstatement regarding the

level of U.S. skes was material.

Inc. v. Conn. Ret. Plans & Trust Funds83 S. Ct. 1184 (2013). (Defs.’ Br. in
Supp. of Mot. at 23, ECF No. 39 at I 861.) Both cases discuss market
efficiency and the presumption that a peyomaterial misrepesentation will be
reflected in the security’s [ge in an efficient marketOran, 226 F.3d at 282;
Amgen InG.133 S. Ct. at 1192. Abe court stated i@ran, in an efficient market,
materiality can be judged by looking aetmovement of the stock “in the period
immediatelyfollowing disclosure.” 226 F.3d at 282 (emphasis addé&tde Oran
court did not define “immediately,” although in a subsequent decision the Second
Circuit indicated that “[t]his does natean instantaneously, of course[l}i re

Merck & Co., Inc. Sec. Litigatigrt32 F.3d 261, 269 (2d Cir. 2005). This Court
does not believe the “period immediatélowing the disclosure at issue” is
necessarily even limited to the day the disclosure is mAdeording to Lead
Plaintiffs’ Complaint, the stock price fell29% the day after FCA restated its sales
figures, from a closing price of $7.00 daly 26 to $6.70 on July 27. (Compl.

71 366, ECF No. 34 at Pg ID 778.)
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As an initial matter, in deciding Defdants’ motion to dismiss, this Court
may not consider the mathematical catgtions Defendants introduce in their
motion to evaluate the plausibility of tfectual allegations in the Complaint.
Rather, the Court must consider onlg fiacts alleged in Lead Plaintiffs’
Complaint, which must be acceptedag. This includes Lead Plaintiffs’
assertion that FCA previously did rebtract unwound sales from its monthly
reported U.S. salésMoreover, even if Defendantsbmputations are correct and
a restatement of FCA US'’s sales resuited “miniscule effect on the number of
reported sales” (Defs.’ Br. in Supp. of Mat. 26, ECF No. 39 at Pg ID 864), this

does not undermine Lead Plaintiffs’ clathat including false sales in its retail

sIn support of their argument that the fdalent scheme alleged by Lead Plaintiffs
“defies common sense and basic mathfeDddants contend that the net number of
reported sales over a givperiod would not be ipacted by unwound sales.

(Defs.” Br. in Supp. of Mot. at 25-2&CF NO. 39 at Pg ID 863-64.) According to
Defendants, “[ijnducing a dealer to subend then unwind e NVDRs in one
month would simply decrease saleshia month in which the unwound vehicles
were sold[.]” (d.) Lead Plaintiffs assert, howew that FCA was not subtracting
the unwound sales from its monthly refea U.S. sales under the alleged
fraudulent scheme. Moreovevhat is significant for purposes of Lead Plaintiffs’
claims is not the impact of the unwoundesaon the number of net sales, but rather
the purported streak. As Le&thintiffs point out, evem FCA's restated figures,

it may have chosen the month to sabtran unwound sale (that is, between the
month the “fake” sale wagcorded, the month it waswound, and the month the
vehicle was resold) to maintain the appeae of growth. As Lead Plaintiffs
additionally argue, FCA's restated sales fegishould not be accepted as true at
this stage of the proceedings.
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sales figures enabled FCA to present to the public the image that it was
experiencing a six-year consecutiveeak in year-over-year sales growth.

Lead Plaintiffs demonstrate in th&omplaint that Defendants frequently
touted the consecutive monthly year-oyear U.S. sales increases in public
statements as evidence of FCA’s growth. For example, as Lead Plaintiffs cite,
“Bigland maintained that the sheer lemgif the streak proved that it was not
simply the result of ‘easy comparison'sthen you have gone almsbfive years, it
silences a lot of peopleh®@ have alleged you i@ easy comparisons.” (Compl.

1 82, ECF No. 34 at Pg ID 680.) Witkgard to the streak, Marchionne

commented: “we’ve had almost six yeafsuninterrupted growth in the United
States. ... That's not andonsequential feat.” I14. § 7, at Pg ID 653.) According
to the Complaint, “Marchionne added thia¢ Company’s streak was proof that
FCA was doing something right.1d() All of FCA’s monthly press releases from
November 2014 until April 2016 headlined the sales streak.

Media outlets focused on the streak repeatedly when reporting on FCA'’s
viability, and it was the extensive lengihthe streak that reporters found

“virtually unheard of for American autmanufacturers,” “jaw-dropping[,]” and
“astonishing[.]” (d. 11 81, 82, 84 ECF No. 34 at Pg ID 680, 681.) As Lead
Plaintiffs set forth in the Complaint, media outlets and financial analysts frequently

cited the “streak as concrete evidenad {RCA] had turned the corner and was
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flourishing.” (d. 1 80, ECF No. 34 at Pg ID 6800ne financial news outlet
explained: “Investors wgih monthly sales reports closely for signs of how auto
companies are faring.”Id. 1 60, at Pg ID 672.)

The restatement of FCA US’slea may have been quantitatively
insignificant. Nevertheless, the previbustated sales figures enabled FCA to
maintain the perception of a consecutiveak of year-over-year sales growth for
over six years. Lead Plaintiffs’ Complanetflects that this streak was qualitatively
material to investors. In other wordie public, media, and investors were not
focused on the specifics of FCA US’ mhlytsales figures, but rather on the fact
(or purported fact) that those figures teca continuation of FCA’s growth streak.

For these reasons, the Court carfmat that Defendants’ purported false
statements or omissions wenematerial as a matter of law.

B. Scienter

Defendants argue that Lead Plaintdfs not plead facts giving rise to the
required “strong inference” that thagted with scienter. According to
Defendants, because FCA W®uld have reported me sales from January 2011
through June 2016 under itsmenethodology, its growth was real and thus there
could have been no scheme to “create the perception of grol#iténdants also
maintain that Lead Plaintiffs’ allegation$ scienter are insufficient because they

are “based almost exclusively on corsdty and unsubstante assertions from
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two confidential withessesjedia reports and unprovatiegations lifted from a
single unverified complaint in a separatsion filed by two FCA US dealerships.”
(Defs.” Mot. at 3, ECF Na38 at Pg ID at Pg ID 824.)

Again, Lead Plaintiffs do not basesthclaims on FCA US’s sales figures.
Instead, they premise their claims on Defendants’ alleged creation of the
perception of a streak of consecutiveesayrowth through, in part, fraudulent
sales. Lead Plaintiffs plead sufficieatts that, when viewed collectively, suggest
Defendants were aware of—and in Bigiiés case, perhaps directed—the conduct
leading to the false sales figures usedatinue this streak. At the very least,
Lead Plaintiffs allege several red flagglasuspicious facts that should have caused
Defendants to become awaretioé alleged fraudulent scheme.

For example, in mid-2015, businesstegremployees and dealerships began
complaining to corporate headquarters alutngctives to submit false sales to
meet sales volume quotas. (Compl. {1 138, 139, ECF No. 34 at Pg ID 701.)
Defendants confirmed that theyere made aware of tlalegations and ordered an
internal investigation. Jee, e.g.Compl. 1 144, ECF No. 34 at Pg ID 703.) That
investigation revealed thousands of fraedti vehicle sales for which there were
no buyers. I@l. § 140.) Nevertheless, for apgmmately another year, Defendants

continued to claim sales@wth based on figures thiaicluded fraudulent sales and

to tout the streak in increased sales.
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Defendants also continued to makede claims after the Napleton Lawsuit
was filed, where it again was asserteqt fRCA was pressing dealerships to report
fraudulent sales to maintain the str8aRefendants’ public statement that the
allegations in the lawsuit we baseless, where a praws internal investigation
revealed at least some of them to e fisupports a finding of scienter. At the
very least, the Napleton Lawsuit putf®edants on notice of the alleged fraud.

The information provided by twaafidential withesses who worked at
different FCA business centers further goris an inference of scienter. These
witnesses indicate that FCA US headters imposed minimum monthly sales
targets for its franchiseedlers and solicited, encagred, and bribed dealers
through its business centers to subnkefalVDRs during the last few days of
each sales month to meet or exceeddlsades goals. The confidential witnesses’
statements reflect that this occurred in most, if not all, of FCA’s nine business
centers. As such, unlikeecase cited by Defendantisese withesses do not
“describe the anomalies of a rogue fiefdom,” but rather “company-wide practices

that rise to the level of a core opeoat,]” contributing to a strong inference that

¢t does not matter for purposes of desglDefendants’ motion to dismiss whether
the allegations in the Napleton Lawsaiie true. The Couneed decide only
whether the allegations in Lead Plaintii@mplaint, viewed through the prisms

of Rules 9(b) and 12(b)(6) and the PSLR#gate a claim for relief. According to
Lead Plaintiffs, the filing of the Naplen Lawsuit, regardless of whether it has
merit, should have been a red flag tddhelants concerning the fake sales used to
increase FCA US sales.

25



the individual Defendants were aware of the fra8de In re Waschovia Equity
Sec. Litig, 753 F. Supp. 2d 326, 358 (S.D.N.Y. 2011).

Contrary to Defendants’ assertiottse allegations in Lead Plaintiffs’
Complaint are sufficient in terms of detail to give weight to these witnesses’
statements. The statements are not tieagnd conclusory” and provide sufficient
particularity as to “what, when, wher@d how [these conganing witnesses]
knew” the alleged factsLey v. Visteon543 F.3d 801, 811 (6th Cir. 2008). Lead
Plaintiffs’ further allegations concemy the structure of FCA and Marchionne’s,
Bigland’s, and Palmer’s central rslavithin the corporate structure and
involvement in day-to-day operatioadd to the totality of circumstances
suggesting that they would have been aware of—if not played a role in—the
alleged fraudulent scheme.

For these reasons, Lead Plaintiffs alleg#icient facts in their Complaint to
give rise to a strong inference thatf®edants acted with the required state of
mind.

V. Conclusion

In summary, the Court holds that LeRlgintiffs allege sufficient facts to
satisfy the pleading requirements in Fedi®ules of Civil Procedure 9(b) and
12(b)(6) and the PSLRA.

Accordingly,
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IT IS ORDERED that Defendants’ Motion to Dismiss the Consolidated
Class Action Complaint (ECF Nos. 38, 39DENIED.
g LindaV. Parker

LUNDA V. PARKER
US. DISTRICT JUDGE

Dated: December 14, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised@®ecember 14, 2017, by electronic and/or
U.S. First Class mail.

g R. Loury
CGase Manager
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