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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ASHTON ARNIZE SMITH,
Petitioner,
Gxse No. 16-14513
V. Honorablé.indaV. Parker

SHAWN BREWER,

Respondent.
/

OPINION AND ORDER (1) DENYING THE PETITION FOR WRIT OF
HABEAS CORPUS; (2) DECLINING TO ISSUE A CERTIFICATE OF
APPEALABILITY; BUT (3) GRANTIN G LEAVE TO APPEAL IN FORMA

PAUPERIS

Petitioner Ashton Arnize Smith (“Petiner”), confined at the Cotton
Correctional Facility in Jackson, Michigamas filed a pro se petition for a writ of
habeas corpus pursuant to 28 U.SQ254. Petitioner is challenging his
Michigan convictions for second degree naurah violation of Michigan Compiled
Laws 8§ 750.317, assault with intent togleat bodily harm less than murder in
violation of Michigan Compiled Laws 8§ 783, and felony-firearm in violation of
Michigan Compiled Laws § 750.227b. Rbe reasons thatfow, the Court is
denying Petitioner habeas relief and a cedile of appealability, but granting him

leave to proceed in forma pauperis on appeal.
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l. Background

Petitioner’s convictions arose fronshooting that occurred in the early
morning hours of August 30, 2008, at a thwuse in Detroit, Michigan. Tremaine
Johnson and Ashley Wilson lived at thevtdhouse, which was two stories with a
kitchen and living and dining areas the first floor and two bedrooms and a
bathroom on the second floor. (3/1/10 Thia at 58, 61, 62, ECF No. 15-4 at Pg
ID 510, 514, 515.) Johnson@Wilson had been friends since middle scholal. (
at 6, Pg ID 459.) They, along withh@her school friendeith Cooper, sold
marijuana from the residencdd.(at 10-11, Pg ID 464-65.)

Johnson, Wilson, and Cooper weré¢hat townhouse the evening of August
29, 2008. Johnson went to sleep upstaies@ind 10:00 p.m. (3/1/10 Trial Tr. at
65-66, ECF No. 15-4 at Pg ID 518-1%elvin Aimond, Darryll Duckett, and
Anthony Harris also came to the townholeger that evening or in the early
morning hours of August 30. They too were school friends with Johnson, Wilson,
and Cooper.

At Petitioner’s bench trial, Aimondgéfied that he lived in the same
complex as Johnson and weémtlohnson’s house at about 3:00 a.m. to finish
washing clothes he had started earlier ttaat (2/25/10 Trial Tr. at 51-53, ECF
No. 15-3 at Pg ID 323-25.) Almond explath#hat he did not have a washer or

dryer in the apartment he lived in witis mother, but Johnson allowed Almond to



use his machinesld)) Almond testified that he went directly into the basement,
where the machines welacated, when he arrived at Johnson’s houk®.af 54,
Pg ID 326.)

About seven to eight minutes lat&tmond returned to the first floor and
walked toward the living roomna adjacent dining room aredd.(at 55, 64, Pg
ID 327, 336.) On his way, Almond gsed Petitioner in the hallway walking
toward the kitchen and the stairdd. (@t 64-66, Pg ID 336-38.) Almond testified
that he did not know Petitionerld(at 66, pg ID 338.) According to Almond,
Petitioner had a wet towel draped overtiead and was saying he was “high as
hell.” (Id. at 64, Pg ID 336.)

Almond entered the dining room aysat down in a chair, plugged his cell
phone into the wall,rad began texting.Id. at 67-68, Pg ID 339-40.) He testified
that Wilson was sitting in a chair next to the dining room table playing a video
game on the television ingradjacent living room.Id. at 58-59, Pg ID 330-31.)
That same chair was overturned whem plolice arrived after the shootingd.}
Cooper and Duckett were sitting on tleetsonal couch in the living roomId( 59-
60, Pg ID 331-32.) Harris wsaasleep on the couchid(at 63, Pg ID 335.)

Within minutes of Almond sitting down, he heard gunshots, looked up, and
saw Petitioner coming towards him fronethallway with a gun in his extended

hand. [d. at 69-70, Pg ID 341-42.) Standing approximately ten to fifteen feet



away, Petitioner shot Almond in the upper right part of his chéstat(71-73, Pg
ID 343-45.) From the ground where fedl, Aimond saw Petitioner continue
shooting in the direction of Wilsomuckett, Cooper, and Harrisld(at 74-75, Pg
ID 346-47.)

Almond described Wilson as tryirig escape the gunfire, twisting his body
left to move behind the entertainment systwhen he was shot by Petitioneld. (
at 76, 80-81, Pg ID 348, 352-53.) Duttk@as trying to open the patio sliding
door and, realizing the glass had shatteran through the frame and away from
the townhouse. Iq. at 83-84, Pg ID 355-56.) Almond saw Petitioner chase after
Duckett. (d.)

Almond then exited the townhouse through the front door, as did Wilson.
(Id. at 85-86, Pg ID 357-58.) Almond saw@hnson jump off the townhouse roof
and run across the street to seek help from a neighlaby. AlImond ran down the
street to his own apartment, and alertedrhother and his aunt that he had been
shot. Almond’s aunt then drove Almond, Wilson, and Johnson to the hospital.

Wilson died that day of a single gunshot wound to the right buttock, which
exited the right abdomen area. (2/25/10[Mfraat 49, Pg ID 321.) According to
the medical examiner’s report, there visasevidence of close range firingd.{j

Wilson was twenty-years oldId()



Almond testified that he did notes@nyone but Petitioner with a gun inside
the townhouse.Iq. at 91, Pg ID 363.) He furthéestified that he was unaware of
the shotgun later found by police behind ttouch in the living room and never
saw anyone with it that eveningld(at 92, Pg ID 364.) According to Almond, his
friends neither attacked nor made angragsive movements toward Petitioner.
(Id. at 93, Pg ID 365.)

Duckett’'s and Cooper’s recitationstbk incident at Petitioner’s trial were
similar to Aimond’s. Duckett provideithat he and Harris went to Johnson’s
townhouse at around midnight or 1:00 aamd that Wilson and Almond also were
there when the incident occurredd.(at 131, Pg ID 403.) According to Duckett,
Petitioner (whom he had wer met before) and “asmcquaintance” came to the
house. Id. at 136, Pg ID 408.) Petitioner lefte residence for ten to twenty
minutes; and, when he returned, askatsd if he could use the bathroomd.(at
138, Pg ID 410.) Wilson told Petitionemitas upstairs and Pettier left for about
five minutes. [d. at 138-39, Pg ID 410-11.)

Duckett testified that Petitioner then returned to the living and dining room
area, pulled a pistol, and shot at Wilson and Almond. at 139, Pg ID 411.)
Duckett explained that he did not aally see Petitioner take a second shot,
because Duckett already had started running for the dmbrat 143-44, Pg ID

415-16.) Duckett ran out the back palimor and away from the townhouséd. (



at 143-47, Pg ID 415-419.) Duckett testifinat as he fled the premises, he saw
Petitioner follow him and play witthe gun like it was jammedId( at 147-48, Pg
ID 419-20.) Duckett theheard two more gunshotsld))

Duckett testified that no one argusdh Petitioner befor¢he shooting and
none of his friends struggled with Petrigr for the gun or grabbed the shotgun
during the entire episodeld( at 152-54, Pg ID 424-26.) Duckett indicated,
however, that Wilson showed Petitioner #mtgun sometime after he first arrived
at the townhouse, and allod/@etitioner to hold it. I¢d. at 161-62, Pg Id 433-34.)
Wilson told Petitioner he had just bought the shotgun and that it did not have any
bullets. (d.) Petitioner then returned the shotgun to Wilson, who put it back
behind the sectional couchld(at 162, Pg ID 434.) Duekt testified that Almond
was in the basement wh this occurred.lq.) According to Duckett, Petitioner
also bought a marijuana cigarette frévilson and smoked it, sharing it with
Cooper. [d. at 164, Pg ID 436.)

At trial, Cooper did not recall whdpetitioner arrived at the townhouse, but
he remembered Wilson letting him in. (3/@/Trial Tr. at 20, ECF No. 15-4 at Pg
ID 473.) According to Cooper, Petitionelkad if they wanted to smoke and he,
Wilson, and Petitioner did.ld. at 21, Pg ID 474.)

Cooper, who testified that leas drunk during the incident, only

remembered getting up and heading towdhe kitchen whehe saw Petitioner



coming out of the kitchen shooting a guihd. @t 23-24, Pg ID 476-77.) Cooper
ran out the front door after hearing one gunshiot. a 29-30, Pg ID 482-83.)

Petitioner testified thdte went to Johnson’s house at around 2:00 a.m. on
August 30, in order to sell him some Cartigasses to get money for a hotel room
after his “lady friend” kicked him out of hdouse. (3/4/10 Trial Tr. at 68-69, Pg
ID 611-62.) According to Petitionetphnson had offered to buy the glasses a
week or so earlier.Id.) Petitioner knew Johnson frothe neighborhood and had
purchased drugs from him befordd.(at 67, Pg ID 610.)

When Petitioner arrived #he townhouse, Wilson let him in the front door.
(Id. at 69, Pg ID 612.) Petitioner testdi¢hat he knew Wilson because Wilson
sold marijuana with Johnsonld() According to Petitione Cooper, Duckett, and
Almond were at the house when he arrive@slyvell as a guy asleep on the couch.
(Id. at 69, Pg ID 612.) Petitioner descudl@e individuals as occupying the same
positions in the two rooms as Almond provided during his testimday at(73-
74, Pg ID 616-17.) According to Petitianéhe shotgun was standing up behind
the sectional couch vem he arrived. Id. at 75, Pg ID 619.)

Petitioner told Wilson why he wasdie and asked for Johnson, but Wilson
said he was asleepld(at 69-70, Pg ID 612-13.) Petitioner testified that Wilson
asked to see the glasses and Petitioner handed them tddhimit 70, Pg ID 613.)

Petitioner told Wilson the glasses wererth $1,700, but he bought them on the



street for $300 and that wals fze wanted for them.Id. at 71, Pg ID 614.) Wilson
offered Petitioner drugs in lieu of caslut Petitioner declined saying he needed
money to pay for a place to stay for the nighdl.)(

Petitioner testified that Wilson then adkéhe wanted to smoke a marijuana
blunt with him, and Réioner said yes. Id. at 76, Pg ID 619.) After they and
Almond took hits from the blunt, Petitioner asked Wilson again if he was
interested in buying the glasse$d.X Wilson said he only could give Petitioner
marijuana and cocaine for themd.] Petitioner then asked Wilson to use the
bathroom. Id. at 78, Pg ID 621.)

Petitioner testified that when he retad from using the bathroom, Duckett
was in the hallway near the basement doat Almond was standing near a table
in the dining room. I{l.) According to Petitioner, Wilson then walked up to him
with a pistol in his hand and toldm “to check them glasses in.1d() Wilson
then put the gun about an inch from Petitidmehest and took the glasses off his
face and passed them to Duckett or Coopler.af 78, 82, Pg ID 621, 625.)
Petitioner “attacked” Wilson for the gun atiety began to struggle for it, with
Petitioner eventually disarming Wilsonld(at 82, Pg ID 625.)

Petitioner testified that he then svgoing to run out the front door but
worried that someone would grab the shotgun and shoot himat 82-83, Pg ID

625-26.) He claimed that he then sawséh run toward the shotgun and so he



shot Wilson. [d. at 83-84, Pg ID 626-27.) Petiher testified that Almond then
went for the shotgun, so he shot him totl. &t 84, Pg ID 627.)

Petitioner testified that he then svgoing to run out the front door, but
thought that Johnson’s friends in theighborhood might have heard the gunshots,
would be looking outside, and would comger him if they saw him running
away. (d. at 85, Pg ID 628.) Petitioner therefore decided to run out through the
back patio door. Id. at 86, Pg ID 629.) He firgfrabbed his gkses from Cooper’s
hands and shot twice at the glass of the ddak.af 86, Pg ID 629.) Petitioner
testified that he then threw tigen down inside the house and fletd. gt 86-87,

Pg ID 629-30.)

Petitioner went to his girlfriend’s hoaigdifferent from his lady friend) and
stayed there for the nightld( at 87-88, Pg ID 630-31.)

Almond, Duckett, and Cooper tegil that they did not see Petitioner
wearing glasses at the time of the incident. (2/25/10 Trial Tr. at 92, 153, ECF No.
15-3 at Pg ID 364, 425; 3/1/10 Trial Tr.28, ECF No. 15-4 at Pg ID 491.) When
asked, Almond testified that he alsal diot hear anyone talking to Petitioner
regarding glasses. (2/25/10 Trial &t 92, ECF No. 15-3 at Pg ID 364.)

When the policeearched the townhouse shortly after the shooting, they
found several casings from9 mm gun in the living and dining room area.

(2/25/10 Trial Tr. at 19-20, ECF No. 15a8Pg ID 290-93.) The only firearm



found in the residence was a giot next to the sectionalld( at 23-24, Pg ID
295-96.) The shotgun was not loaded and no ammunition was found in the
townhouse. I¢l.)

After the shooting, Petitioner did ngd to the police claiming that he was
assaulted or robbed at Johnson’s ho8&4/10 Trial Tr. at 108, ECF No. 15-5 at
Pg ID 651.) Detroit Police Officerqyewed Almond, Cooper, and Duckett photo
arrays from which they idéified Petitioner as the shoote¢2/25/10 Trial Tr. at
88-89, 151-52, ECF No. 15-3 at Pg ID 36D-423-24; 3/4/10 Trial Tr. at 49-50,
58-60, ECF No. 15-5 at Pg ID 592-93, 60Rjficers issued an arrest warrant for
Petitioner and he was arressleral months later. /@10 Trial Tr. at ECF No.
15-5 at 60, 62, Pg ID 603, 605.) He sedpsently was charged with first-degree
murder, two counts of assault with intéatcommit murderand felony-firearm.

A bench trial ensued before Judgenda R. Evans in the Wayne County
Circuit Court on February 25 and March 1-5, 2010. On March 5, 2010, Judge
Evans pronounced Petitioner guilty of theder offenses of second-degree murder
and assault with intent to do great bpdharm less than murder and felony-
firearm. In her oral rulig, Judge Evans rejected RBener’s self-defense claim,
but found a lack of evidence ofespfic intent to Kill, stating:

First of all, the Court has to look at whether or not the
defendant acted in reasonable selfethse. The People have to show

that the defendant—the defendant doeshave to prove that he acted
in self-defense, the prosecutor must prove, beyond a reasonable doubt,
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that the defendant did not act infsdgefense. Clearly, the defendant
did not act in self-defense.

The Court believes that at thme the evidence shows that, and
I’m going to find, that Ashley Wilson did have gun; that when he took
that gun from Ashley, he disarmbdn—and | do believe that there
was a gun that was there and thatdok it—that he no longer had an
honest and reasonable belief thatantfhe was in danger of losing his
life. The fact of thanatter is that you've got one person on the couch
that's asleep, all during this situani, to the point that the police had
to wake him up. We've got MCooper that admits that he was
drunk.

Then we have the testimony M. Almond and Mr. Duckett.
But, at the same time,dhCourt has to look atéfact that these were
Ashley'’s friends.

Do | believe that—and so, once he disarms him, there is no
danger. There is no danger. Howevdielieve, at that point in time,
the defendant was angry that in ftus weapon had been pulled out.
He took the weapon. And | believe, based on the location of the
injury of Mr. Wilson, that there wsanot an intent to kill. He was
struck in the buttocks, not sevetiahes, but one time. Unfortunately,
that was a fatal shot.

Mr. Duckett indicated—I'm swy—Mr. Almond indicated that
he was about ten to fifteen feet aywapd he shot hingnd he fell to
the ground.

We know, by the testimony, | rae by the evidence, that it
corroborates the area in which tidisl occur, from looking at the
diagram and sketches. The Calwes not believe that even though
he was shot in the chest, the Galoes not believe that he had the
specific intent to kill him, to murderim. The Court does in fact find,
beyond a reasonable doubt, that he tee specific—that he had the
intent to cause great bodily harm.

As to Mr. Duckett, the Court is going to indicate, based on Mr.
Duckett’s testimony—he said that the gun jammed; that the defendant
then tried to shoot at him; that vas able to get out of the location;

11



and that the gun jammed, and thatwas about five to ten yards
away, which is considerable.

I’m going to find the defendant—don’t believe that the People

have proved that element. So, asdaont three, the Court is going to

find the defendant not guilty.
(3/5/100 Trial Tr. at 30-32, ECF No. 15a6Pg ID 686-88.) The trial court
subsequently sentenced Petitioner to seaiimprisonment of 230 months to 30
years for the second-degree murder coimwns, 2 to 10 years for the assault
convictions, and a consecutive 2-yeamntdor the felony-firearm conviction.

Petitioner’s convictions werafirmed on direct appeaPeople v. Smith
No. 298157, 2012 WL 164098 (Mic@t. App. Jan. 19, 2012ly. den.815 N.W.
2d 431 (Mich. 2012). Petitioner filed hisnuing application for federal habeas
relief on December 27, 2016.

Petitioner raises the following groundssimpport of his rguest for habeas

relief;

! Although the petition was untimely under timaitations period set forth in the
Antiterrorism and Effective Death Penahct of 1996, Petitner filed a motion

for equitable tolling with his apigation for habeas relief.SeeECF No. 27,

2016.) The Court denied the motion wath prejudice on April 4, 2017, finding
the motion premature as Respondent had/ebanswered the petition and raised
the statute of limitations as a defen§ECF No. 10.) Respondent thereafter filed a
motion to dismiss based on statute of limitations grounds. (ECF No. 11.) The
Court denied the motion on December 4, 20ihding genuine issues of material
fact with respect to whether Petitioneas entitled to guitable tolling and
concluding that it would be more efficietat adjudicate the merits of his claims.
(ECF No. 13))

12



I.  Was the ruling by the trial court that there was no basis for a
claim of self-defense agairtbte great weight of the evidence?

[I.  Should the trial court have graa a verdict of manslaughter on
the grounds that the killing occurred in the heat of passion
before adequate time to cool had occurred?

l1l.  Mr. Smith is entitled to a newial where trial counsel rendered
ineffective assistance in th@lation of state and federal
constitutions.

IV. Mr. Smith’s state and federal constitutional rights were violated
when trial counsel failed toise a likely meritorious defense.

V. Offense variable 13 was imgperly scored resulting in an
inappropriately inflated sentencing guidelines range. Mr.
Smith’s state and federal corigtional due process rights to be
sentenced on accurate infornoatwere thus denied. Further,
trial counsel rendered ineffidee assistance at sentencing.

(Pet. at 3, ECF No. 1 at Pg ID 3.)
[I.  Standard of Review

28 U.S.C. 8§ 2254(d), as amended by Amtiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”"), imposedhke following standard of review for
habeas cases:

An application for a writ of habea®rpus on behalf of a person in

custody pursuant to the judgment of a State court shall not be granted

with respect to any claim that was adjudicated on the merits in State

court proceedings unless thdjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an

unreasonable application of, cleadstablished Federal law, as
determined by the Supreme Court of the United States; or
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(2) resulted in a decision that was based on an unreasonable

determination of the facts in ligbf the evidence presented in the

State court proceeding.

A decision of a state court is “contrany clearly established federal law if the
state court arrives at a conclusion oppotatthat reached by the Supreme Court
on a question of law or if the state codecides a case differently than the
Supreme Court has on a set of matériindistinguishable factswilliams v.
Taylor, 529 U.S. 362, 405-06 (2000). An “unreaable application” occurs when
“a state court decision unreasonably applies the law of [ibeege Court] to the
facts of a prisoner’s caseld. at 409.

A federal habeas court may not “issine writ simply because that court
concludes in its independent judgment thatrelevant state-court decision applied
clearly established federal laawroneously or incorrectly.ld. at 410-11. “[A]
state court’s determination that a cldanks merit precludes deral habeas relief
so long as ‘fairminded jurists could disagree’ on the correctness of the state court’s
decision.” Harrington v. Richter562 U.S. 86, 101 (2011) (citingarborough v.
Alvaradg 541 U.S. 652, 664 (2004)). To obtairbbas relief in federal court, a
state prisoner is required to show thatgstege court’s rejection of his or her claim
“was so lacking in justification thahere was an error well understood and

comprehended in existing law beyoaay possibility for fairminded

disagreement.’ld., at 103. A habeas petitioner skibbe denied relief as long as

14



it is within the “realm of possibility” thatairminded jurists could find the state
court decision to be reasonableee Woods v. Ethertof36 S. Ct. 1149, 1152
(2016).
lll.  Discussion

A.  Petitioner’s great weight/insufficiency of the evidence claims

In his first claim, Petitioner arguéisat the verdict was against the great
weight of the evidence. He also contetius there was inglicient evidence to
disprove his self-defense claim. hHis second claim, Petitioner argues that he
should have been found guilty only of voluntary manslaughter because the
prosecution failed to prove beyond a m@able doubt that he was not acting under
an adequate provocation that would nategythe murder charge to manslaughter.

A federal habeas cowannot grant habeas rel@f a claim that a state
conviction is against the greaeight of the evidenceRiley v. Warden, Noble
Corr. Inst, No. 2017 WL 3597424, at *3 (6th Cir. Feb. 24, 2017) (cihagh v.
Eberlin, 258 F. App’x 761, 764 n.4 (6th CR007) (“A manifest-weight claim is a
matter of state law and not cognizablehabeas review.”). Courts, however,
generally interpret such a claim assiag an insufficiency-of-the-evidence
argument when construing pro se habedsigueers’ applications liberally, as they
must. See, e.g., Nas258 F. App’x at 764 n.4An insufficiency-of-the-evidence

claim does not warrant habeas relief dfter viewing the evidence in the light

15



most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crimimdfense beyond a reasonable doubt,” with
‘explicit reference to the substantive elertseof the criminal offense as defined by
state law.” Riley, 2017 WL 3597424, at *3 (quotintackson v. Virginia443 U.S.
307, 319, 324 n.16 (1979)).

The Court first turns to Petitionertdaim that the prosecutor failed to
disprove his self-defense atai Under Michigan law,dne acts lawfully in self-
defense if he honestly and reaably believes that he is in danger of serious bodily
harm or deathPeople v. Heflin434 Mich. 482, 456 N. W.2d 10 (1990), as ‘judged
by the circumstances as they appeared to the defendhsttahe of the act.™
Blanton v. Elp 186 F.3d 712, 713 n.1 (6th Cir. 1999) (quoting Mich. Std. Crim.
Jury Instr. 2d 7.15(3)). “Alefendant is not entitled to use any more force than is
necessary to defend himself?eople v. Kempb08 N.W.2d 184,187 (Mich. Ct.
App. 1993), abrogateon other grounds iReople v. Rees815 N.W.2d 85 (Mich.
2012). In Michigan the prosecution bears the burden of proving the absence of
self-defense when raised by a defendd@procki v. Foltz869 F.2d 281, 282 (6th
Cir. 1989) (citingBerrier v. Egeler583 F.2d 515, 521 (6th Cir. 1978)).

Nevertheless, Petitioner’s claim thiaé prosecution failed to disprove his

self-defense claim is not cognizable ondabreview. Under Michigan law, self-

defense is an affirmative defensgee Christian v. Romanowskio. 17-1279,
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2017 WL 4083632, at *3 (6t@ir. Aug. 25, 2017)see also People v. Dupregs8
N.W.2d 399, 404 (Mich. 2010). “[P]roadf the nonexistence of all affirmative
defenses has never been c¢iwagonally required[.]” Smith v. United State568
U.S. 106, 110 (2013) (quotirkatterson v. New York32 U.S. 197, 210 (1977)).
“[T]he due process ‘sufficient evidencgliarantee does not implicate affirmative
defenses, because proof supportive chffinmative defense cannot detract from
proof beyond a reasonable doubt thatéloccused had committed the requisite
elements of the crime.Caldwell v. Russelll81 F.3d 731, 740 (6th Cir. 1999),
abrogated on other groundsWogenstahl v. Mitchelb668 F.3d 307 (6th Cir.
2012);see alsdsilmore v. Taylor 508 U.S. 333, 359 (1993) (Blackmun, J.,
dissenting) (citingviartin v. Ohiq 480 U.S. 228, 233-36 (1987)) (“In those States
in which self-defense is an affirmatidefense to murder, the Constitution does not
require that the prosecution disprove self-defense beyond a reasonable doubt”);
Allen v. RedmarB58 F.2d 1194, 1197 (6th Cir. 1988) (explaining that habeas
review of sufficiency-of-the-adence claims is limited telements of the crimes as
defined by state law).

Even if Petitioner’s claim that ¢hprosecutor failed to disprove his
affirmative defense of self-defense was cognizablpeatieas review, it does not
entitle him to relief. This is because théhigan Court of Appeals’ rejection of

Petitioner’s claim was neither contrao/nor an unreasonable application of
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clearly established federaw, nor was it based on amreasonable determination
of the facts in light othe evidence presented.

“[T]he Due Process Clause protettis accused against conviction except
upon proof beyond a reasonable doubt of gY@t necessary to constitute the
crime with which he is chargedIh Re Winship397 U.S. 358, 364 (1970).
Nevertheless, the critical inquiry on revieivthe sufficiency of the evidence to
support a criminal conviction is, “whethtre record evidence could reasonably
support a finding of guilt beyond a reasonable doubatkson443 U.S. at 318.
“[T]his inquiry does not require a court to ‘ask itself whetihdrelieves that the
evidence at the trial establishgdilt beyond a reasonable doubtld. at 318-19
(emphasis in original) (quoting/oodby v. INS385 U.S. 276, 282 (2010)).
“Instead, the relevant question is whetladter viewing the evidence in the light
most favorable to the prosecuti@my rational trier of fact could have found the
essential elements of thame beyond a reasonable dould. at 318-19
(emphasis in original) (citation omitted). i§standard applies to jury trials, as
well as bench trialsSee, e.g., United States v. BronzB@8 F. 3d 276, 278 (6th
Cir. 2010).

“[A] federal court mg not overturn a state court decision rejecting a
sufficiency of the evidencehallenge simply because the federal court disagrees

with the state court."Cavazos v. Smifts65 U.S. 1, 2 (2011). Instead, the federal
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court may grant habeas relief “onltlife state court decision was ‘objectively
unreasonable.”ld. (quotingRenico v. Leit559 U.S. 766, 773 (2010)). “Because
rational people can sometimes disagree jtlevitable consequence of this settled
law is that judges will sometimes encounter convictions that they believe to be
mistaken, but that they must nonetheless uphdldl.” Therefore, for a federal
habeas court reviewing a state court’sisighcy-of-the-evidece evaluation, “the
only question undefacksons whether that finding was so insupportable as to fall
below the threshold dfare rationality.” Coleman v. Johnsg®66 U.S. 650, 656
(2012).

The Michigan Court of Appealsjeeted Petitioner’s sufficiency-of-the-
evidence claim regardirgglf-defense, reasoning:

Here, defendant testified thatilson threatened to shoot him,
but that defendant quickly disarm@dilson. The trial court accepted
defendant’s testimony, but did not¢lieve that either Wilson or
Almond then reached for a shotguhhe prosecution’s witnesses
testified that no one in the housedraany threats to defendant and
that no one rushed toward the shwtg Almond further testified that
he never threatenedfdadant and that hedlnot have a gun. The
trial court ruled that, after hdisarmed Wilsongefendant was no
longer in imminent danger and thatdhid not act in self-defense . It is
well established that the trier of fastin the best position to evaluate
the credibility of witnesses before iEurther, it is for the trier of fact
to determine what inferences daafairly drawn from the evidence
and to determine the weight to bexarded to the inferences. In light
of the great deference given to thial court’s credibility assessments,
and in light of other supportirigstimony, the trial court did not
clearly err in rejecting defendasmtestimony that Wilson and Almond
reached for a shotgun and that aefent shot them in self-defense.
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Smith 2012 WL 164098, at *1 (internal citations omitted). In light of the evidence
presented at Petitioner’s trial, this “fimgdy was [not] so insupportable as to fall
below the threshold dfare rationality.”See Colemarb66 U.S. at 656.

The Court next turns to Petitioneckim that thes was insufficient
evidence presented to sustain his catmcfor second-degree murder. Petitioner
argues that there was insufficient evidemecause the prosecution failed to prove
beyond a reasonable doubt that he did not kalivictim in the heat of passion that
was caused by an adequate provocation.

Under Michigan law, the elementssd#cond-degree murder are: (1) a death,
(2) caused by an act of the defendant, (8 walice, and (4) without justification
or excuse.See Stewart v. Wolfenbarg&95 F.3d 647, 654 (6th Cir. 2010) (citing
People v. Goeck&79 N.W.2d 868, 878 (Mich. 1998)jMalice is defined as the
intent to kill, the intent to cause grdaidily harm, or the intent to do an act in
wanton and wilful disregard of the likelihood that the natural tendency of such
behavior is to cause death or great bodily harld.”(citing People v. Aaron728,
299 N.W.2d 304, 326 (Mich. 1980)). Praation is not an element of second-
degree murder. As set forth above, halvea®ew of a sufficiency-of-the-evidence
claim is limited to reviewing the elemerdkthe crime as defined by state laee

supra
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Moreover, the state court’s consion that Petitioner was not acting under
the heat of passion when he shot Wilson was not an unreasonable determination of
the facts presented at trial.

For these reasons, the Court codels that Petitioner is not entitled to
habeas relief based on the first andoselcgrounds asserted in his application.

B. Petitioner’s ineffective assistance of counsel claims

In his third and fourth grounds foglief, Petitioner assts that his trial
counsel was ineffective. Specifically, Petitioner argues that his trial counsel was
ineffective for failing to object to inadssible hearsay or opinion testimony from
prosecution witnesses. He further argineg counsel was ineffective by failing to
secure and review a copy of his presergangestigation report prior to the day of
sentencing and review and discuss tlgorewith Petitioner prior to sentencing.

To establish an ineffective-assiste claim, a habeas petitioner must
demonstrate that counsel’s represeatatiell below an objective standard of
reasonableness” and that h&feued prejudice as a resuliee Strickland v.
Washington466 U.S. 668, 687-88 (1984). There is “a strong presumption that
counsel’s conduct [fell] within the we range of reasonable professional
assistance.ld. at 689. Habeas review alsomdates the application of a second
layer of deference: a habeas coudlgres only whether the state court was

reasonable in its determination ticaunsel’s performance was adequiee Burt

21



v. Titlow, 571 U.S. 12, 15, 24 (2013bby v. Howe742 F.3d 221, 226 (6th Cir.
2014).

The Michigan Court of Appeals reject Petitioner’s ineffective assistance
claim premised on counsel’s failuredbject to evidence, finding that the
complained of evidence was not hearaag was admissible because it was based
on the personal observations of the witnes&asith 2012 WL 164098, at * 4.

Federal habeas courts “must defeatstate court’s interpretation of its own
rules of evidence and proceduvdien assessing a habeas petitiokliskel v.

Karnes 397 F.3d 446, 453 (6th Cir. 2005) (quotisiien v. Morris 845 F.2d 610,
614 (6th Cir. 1988)). As such, this Couorust defer to the Michigan Court of
Appeals’ determination regarding tadmissibility of the testimony Petitioner
claims his attorney should have objected If the testimony was admissible, as
the state court held, this Court cannot fihdt Petitioner’s counsel was ineffective
for failing to object to it. See Davis v. Strayd30 F.3d 281, 291 (6th Cir. 2005)
(“Because we cannot logically grant tvat based on ineffective assistance of
counsel without determining that the steteirt erred in its interpretation of its
own law, we are constraidé¢o uphold the district court’s denial of the writ.”).

In his fourth claim, Petitioner arguesthhis trial counsel was ineffective for
failing to present an insanity defense anduress defense. The Michigan Court of

Appeals rejected Petitioner’s first argument, finding “no evidence show[ing] that
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defendant was legally insane when hmpoatted the charged offense, and nothing
in the record support[ing] his claim tHa# had a meritoriougssanity defense.”
Smith 2012 WL 164098, at *5. The stateutt indicated that Petitioner provided
no affidavits or documentation to shovattihe had any medical or psychological
condition at the time of the offenses tgpport his assertion that an investigation of
an insanity defense might halseen objectively reasonableld. Petitioner has

not presented any evidence in these hapeaseedings, either. He therefore fails
to show that his counsel was ineffective for failing to assert an insanity defense.
SeeSneed v. JohnspB00 F.3d 607, 611 (6th Cir. 201@&bhdur'Rahman v. Bell

226 F.3d 696, 715 (6th Cir. 2000). Undrickland it is Petitioner’s burden to
“show that there is a reasonable praligtthat, but for counsel’s unprofessional
errors, the result of the procerdiwould have been different3trickland 466

U.S. at 694.

With respect to counsel’s failure taise a duress defense, the claim lacks
merit because the Michigan courts repeatedly have held that duress is not a defense
to homicide. See Gimotty v. E|agl0 App’x 29, 32-33 (6th Cir. 2002) (citing cases).
Petitioner’s trial counsel therefore was not ineffective for failing to raise this
defense. Moreover, as tMichigan Court of Appeals held in rejecting Petitioner’'s
argument, a duress defense is similar $el&defense claim in that both “require

that the actor honestly and reasonably believe that he is in imminent danger of
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death or great bodily harm.3mith 2012 WL 164098, at *5. The Michigan Court
of Appeals concluded that counsel’ddee to pursue a duress defense did not
prejudice Petitioner because the trial judge’s reasoning for rejecting his self-
defense claim demonstratesitlishe also would have refed a claim that he acted
under duressld.

Petitioner additionally argues that higkrcounsel was ineffective for failing
to raise a necessity defense. The MichiGanrt of Appeals rejected this claim,
reasoning that the defense applies onlgitioations involving natural physical
forces and the record was “void of aewidence that defendant’s conduct was the
result of or influenced by a natural physical forc&shith 2012 WL 164098, at
*5. Because Petitioner did not have a \eatecessity defemsas defined under
Michigan law, his trial counsel was not ffetive in failing to raise this defense.
See Hawkins v. RivayiNo. 16-1406, 2016 WL 6775952, at *5 (6th Cir. Nov. 10,
2016).

C. Petitioner’s sentencing claim

In his fifth ground for relief, Petitionerontends that the trial court erred in
scoring 25 points under Offense \able 13 of the Michigan Sentencing
Guidelines. Petitioner also argues thatthial counsel was &ffective for failing
to object to the scoring of the guidelireasd for failing to review the pre-sentence

investigation report.
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Petitioner’s claim concerning the stay or calculation of the State’s
sentencing guidelines is not cognizable on fableabeas review as it is a matter of
state concern onlySee Marin v. BreweiNo. 16-2420, 2017 WL 4677506, at *3
(6th Cir. Apr. 28, 2017) (citingdoward v. White76 F. App’'x. 52, 53 (6th Cir.
2003);Bradhshaw v. Richeyp46 U.S. 74, 76 (2005)3ee also Kissner v. Palmer
826 F.3d 898, 904 (6th Cir. 2016) (providingtherrors in the application of state
sentencing guidelines ... cannot indepenlyesupport habeas relief[.]").

With respect to counsel’s alleged erratsentencing, the Michigan Court of
Appeals rejected Petitioner’s claim, findia factual basis for the scoring under
Michigan law:

[Dlefendant asserts that defenseigsel was ineffective for failing to
object to the trial court’s score 2b points for offense variable (OV)
13. Under MCL 777.43(1)(c), OV 13 is scored at 25 points when
“[t]he offense was part of a patteof felonious criminal activity
involving 3 or more crimes agast a person.” Further, “[f]or
determining the appropriate poinisder this variable, all crimes
within a 5-year period, includinipe sentencing offense, shall be
counted regardless of whether thHifepnse resulted in a conviction.”
MCL 777.43(2)(a). Defendant wasariged with first-degree murder,
two counts of assault with intetdt murder, and felony-firearm, and
thus, the trial court's assignmexit25 points was correct. In the
absence of an error by the treaurt in scoring OV 13, defense
counsel was not ineffective because was not required to make a
futile objection. People v. Thoma60 Mich. Appl[.] 450, 457; 678
Nw2d 631 (2004).

Smith 2012 WL 164098, at *6Because there was a factual basis for scoring the

offense variable, Petitioner cannot established that counsel’s failure to challenge
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the scoring of his sentencingidalines caused him prejudic&ee e.g. Coleman v.
Curtin, 425 F. App’x. 483, 485 (6th Cir. 2011).

As to Petitioner’s claim based on counsel’s alleged failure to review the pre-
sentence investigation report or dissut with Petitioner prior to sentencing,
Petitioner is not entitled to relief because thaim is conclusory and unsupported.

A review of the sentencing transcripfleets counsel’s representation that he
reviewed the pre-sentence investigatigooré both before sentencing and again at
sentencing after the prosecutor indicated the sentencing guidelines should be lower
than listed in the report. (4/5/10 Tr.zat4, ECF No. 15-8 at Pg ID 701, 703.)
Moreover, even if the Court assumed ttnetl counsel did not review the pre-
sentence report, Petitioner fails ilege—much less show—prejudice resulting
from counsel’s alleged error. Accordig, Petitioner is not entitled to habeas
relief based on this inedttive assistance claim.

IV. Conclusion

For the reasons stated, the Court dashes that Petitioner fails to establish
entitlement to habeas relief under 28 U.$Q@254. In order to appeal this
decision, Petitioner must obtaancertificate of appealabilityMiller-El v.

Cockrell 537 U.S. 322, 327 (2003). A certifieadf appealability may issue “only
if the applicant has made a substargl@wing of the denial of a constitutional

right.” 28 U.S.C. § 2253(c)(2). “A petitioner satisfies this standard by
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demonstrating that jurists of reasautd disagree with the district court’s
resolution of his constitutional claims thrat jurists could conclude the issues
presented are adequate to deseree@agement to proceed furtheMiller-El,
537 U.S. at 327.

Reasonable jurists could not debde Court’s asses@nt of Petitioner’s
claims, nor conclude that the issues desencouragement to proceed further.
The Court therefore declinés issue a certificate @ppealability. Nevertheless,
because Petitioner was granted leave to proceftma pauperis in this Court, he
may proceed in forma paupgin appeal without furthauthorization. Fed. R.
App. P. 24(a)(3)(A).

Accordingly,

IT IS ORDERED that the petition for writ of habeas corpu®ENIED.

IT IS FURTHER ORDERED that a certificat®f appealability is
DENIED.

IT IS FURTHER ORDERED that Petitioner may proceed in forma
pauperis on appeal.

g LindaV. Parker

LINDA V. PARKER
US. DISTRICT JUDGE

Dated: July 16, 2018
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| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on this datgy 16, 2018, by electronic and/or U.S.
First Class mail.

3 R. Loury
Case Manager
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