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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CYNTHIA HUNTER, Case N017-10314
Plaintiff Stephanie Dawkins Davis
V. United State Magistrate Judge

GENERAL MOTORS LLC,

Defendant
/

OPINION AND ORDER GRANTING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT (Dkt. 23)

l. PROCEDURAL HISTORY

Plaintiff, Cynthia Hunterfiled a complainin state courfor race angex
discrimination under the Michigan Ellicttarsen Civil Rights Acand Title VI
andfor retaliationunderElliott-Larsen on December 22, 2016. (Dkt. 1, Notice of
Removal, Pg ID 83). Defendant, General Motors LL&moved tle action to
federal court on February 1, 2017. (Dkt. 1). On January 3, 2018, the parties
exeated a consent for reference of this matter to the undersigned magistrate judge.
(Dkt. 20). On January 5, 2018, District Judge Robert H. Cleland signed the
consent and referred this matter under 28 U.S.C. 636(c). (DktAZeY.
completinga period ofdiscovery,GM filed its motion for summary judgment.
(Dkt. 23-25). Hunterfiled her response (Dkt. 28hd GMfiled a repy. (Dkt. 28).

On October 4, 2018, the parties filed their joint statement of resolved and
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unresolved issues. (Dkt. 30). Pursuant to notice, the Court held a hearing on
Decembe 6, 2018. (Dkt. 29).

For the reasons set forth below, the C&RANTS defendant’s motion for
summary judgmentf plaintiff's sexbased claims. Plaintiff's radessed claims
were conceded and thus, are also dismissed.

.  FACTUAL BACKGROUND

Hunterwas hired at GM on March 1, 201@kt. 251, PIf. Dep. pp. 36,
162-63; PIf.Dep. Ex. 14. Hunterworked at GM’sWarren Technical Center as a
Mainframe Technical Spedistduring the entirety of her employment; she was a
storageadministrator for GM’s mainframe computdd. at 34, 3940, 16263; PIf.
Dep.Ex. 14. GM’'s mainframes store GM’s data and are necessary to run the
businessif the mainframes do not operatbe business cannot run normallg.
at52- 53. Mainframe Storage Manager Samuel Rwslpervised Hunter. Rurka

also previouslyvorked withHunterat Ford Motor Companynd te had

1 Based on her response to the motion for summary judgment, it appeared that Hunter
was no longer pursuing her claims based on race. Counsel for Hunter confirmed as rhach on t
record at the hearmn See e.gBriggs v. Univ. of DetroitMercy, 611 FedAppx. 865, 870 (6th
Cir. 2015)(A plaintiff who fails to address a claim in response to a motion for summary
judgment is deemed to have abandoned the gldart v. Honeywell Int)| 2017 WL 1235000,
at *3 (N.D. Ohio Apr. 4, 2017), on reconsideration in part 2017 WL 2693558 (N.D. Ohio June
21, 2017)Claim dismissed where the plainti#ggpresslyconceded that the claim should be
dismissed at oral argument, and implicitpnceded as sudiy failing to respond to the
defendant’s motiosummary judgment on déctlaim.). Thus, this Opinion and Order only
addresses Hunter’s claims based on sex and does not address any claims basedHumtar’s
racebased claims are, therefodgsmissed



interviewed and hired héo workat GM. Id. at30-31, 61;Dkt. 25-3, Deposition
of Samuel Rurkgpp. 911.

As Hunter's supervisoRurkaconductedHunters 2014 performance
review. (Dkt. 251, p.104; PIf.Dep. Ex. §. In that review he commented, “[t]he
guality and quantity of work is not whaekpect in youposition” and that “task][s]
that had been assigned to you talbkvered by a certain date have been reported
‘complete’ when they actually wepartially (sic) at best.” Id. at 105-06, PIf. Dep.
Ex. 6. AlthoughHunterbelievedshe had completed her assignments, Rurka did
not. Id. at106-07. According toGM, onesignificant performance failure by
Hunterin July 2014 resulted in dealershipsBrazil being unable to use GMAC
financing for customers to purchase vehiclBgspite these performance issu
GM gaveHuntera merit raise, and she wasitherdemotedhor subjected to any
reduction inpay. Id. at109, 115; PIf. Dep. Ex. 14Although Huntedisagreed
with the review and believed it wasscriminatory, shelid not complairto Human
Resourcesld. at112-15.

In September 2014;M’s tape libraries were nearing maximwampacity;
Hunterinformed her group that the libraries were more than 90 percent
full. Id.at116-17. Theissuewas a serious orfer the companypecause ithe
tapes reached 100 percent of capaGiyl’'s production of cars would stogDkt.

257, Declaration of Samuel Rurk@ 7). Rurkadeemed the problem to be one that



would require maximum effort from all team members to identify and implement a
solution Id. He met withtheteam, includingHunter, to strategizeon how to
address the storage proble(@kt. 251, p.117;Dkt. 253, pp. 1921,30-31).
However, instead of staying at wdrkcontinue conferencingith the team to
resolve this issudjunterleft to attend a personal engagemdiitkt. 251, pp.
11819; Dkt. 253, p. 24 Dkt. 257, 19). The team members whontinued
meeting decideto delete certain tapes aftdunterleft for her engagementDKkt.
251, pp. 12526).

WhenHunterarived at workthe next dayRurka told her that Brent
Beck, a contractor and not a GM employee, had deleted the necessary data files.
(Dkt. 251, p. 120; Dkt. 253, p. 16. However, the deletefiles were
generational data group files ("*GDGs”) that shoudder be deletedDkt. 251,
pp.120-25; Dkt. 253, pp. 1921, 2324). According toGM, this occurred because
Hunter—the onlyperson on the team who knew these GDGs should not be deleted
—did not speakip during the meeting while her coworkers spakeut deleting
them, and thefeft to go to her personal engagement instead of staying to assist
team membexrin addressing the issu¢Dkt. 251, pp. 12124; Dkt. 25-3,19-21,
24-26, 3031). Although 500 to 600 of the deleted tapes were recovaredher
20,000 deleted tapesuld not be recovered and were lost fore@®kt. 251, pp.

122-24). According to GM Hunterhadapproximately 20 years of experience with



mainframe computers and knew thiase GDGs should not be deletéDkt. 25
1,pp. 12, 1828; PIf. Dep. Ex. 1 GM maintains thatfiHunterhadstayedat work
with her coworkers instead of leaving work early dungyisis situation, she
could have prevented their deletion. (Dkt:R%p. 12124; Dkt. 253, pp. 1921,
24-26, 3031).

Two womenMainframe Storage Director Jessie Bruner and HR Business
Partner Kathie/osganianconductedaninvestigation regarding the deleted data.
Rurka,Smith,Hunter anctontractos Walt Willis andBeck were interviewed as
part of theinvestigation. (Dkt. 251, pp. 12627, 12830, 133; PIf. Dep. Ex. Dkt.
25-8, KathieVVosganian Declaration %4 Vosganian Declaration Ex).1The
investigation resulted in a finding thidtinterwas partially responsible for the
deletion. (Dkt. 251, pp. 12425, 12830, 13839; PIf. Dep. EX. Y. Vosganian
determined thatlunter“left the premises during very serious problem that
occurred with the mainframe and left the buildwigen it was all handsn deck
situation,” and “[s]he did not share criticaformation she knew that could have
prevented a massive data loss” becauseWssa’'t concerned enough about it to
stay with the rest of the group and help saheproblem.” (Dkt. 255, deposition
of Kathie Vosganian (“Vosganian Dep.”), pp-22). Hunta maintains, however,
that she explained to the entire team how GDGs worked. (Dkt.BX. F). She

assertghere was no “crisis” and she left at the end of the workday after explaining



to everyone that the data would “fall off” on its owld. Huntersays that Rurka
ignored her and did not follow her suggestions. She left work for thdwaioa

prior commitmentbelieving that the mainframe capacity issue had been handled.
Id. Hunteralso points out that Rurka did not understand how the GDQG'ado

or how certain files automatically “fell off” the Mainframand none of her team
members were disciplined for not knowing how the mainframe storage worked.
(Dkt. 27-8, Ex. G, Overview of Mainframe Data Loss; Dkt-2¥, Ex. J, January

5, 2015 Memonadum to File- Cynthia Hunte).

Some though not allmembers othe mainframe team suffered
consequences agesult of this incidentSpecifically, Hunter and two men
received consequenceBecksaw his contraderminated as a result of his actions
(Dkt. 251, pp. 4344, 4546, 8889, 124. A second marRurka received a
written memo tdisfile for hisrole in the deletionas did Hunter Rurkaalsolost
approximately $10,000.00 in bonus money as a result and GM considered
terminating his emplyment. (Dkt. 251, pp. 134,138; PIf. Dep. Ex. 10; Dkt. 28,
pp. 2223; Dkt. 255, pp. 1920). ThoughHunterdeniesresponsibity for the tape
deletion(Dkt. 251, p. 139), Bruner, a woman, determined tkhtnters leaving
work to attend to a personal function dret failure toprovide critical information
regarding GDG tapes contributed to the loss ofitita. (Dkt. 253, pp. 1921, 24

26, 30631).



GM saysBruner was prepared emdHunters employment for her
performance failings, but Rurka and Andrzejewski talked Bruner into giving
Hunterone more chance. (Dkt5Z7, Rurka Dec. 1 18). GM maintains that
Huntefs poor performance continu@d 2015resulting in heplacanenton a“last
chanceagreemeriton Octobe 1, 2015? (Dkt. 25-1, p. 149; PIf. Dep. Ex. 12
Thedocument GM calls a last chance agreement is entitled “Memorandum to File
— Policies and Procedures Violatioaihd itoutlines additional instances of
performancessuedn 2015. (PIf. Dep. Ex. 12 Specifically,in June 2015Hunter
was involved in an incidenhatresulted in dhreeanda-half-houroutage at four
warehouses in Canaddyring which employees could not pick parts to build cars.
(Dkt. 251, pp. 14345,150:51,; PIf. Dep. Ex. 12Dkt. 253, pp. 7274, Rurka Dep.
Ex. 6). On August 42015, Rurka documented to HR Business Partner Michael
Andrzejewski thaHunterhad made unauthorized changes, wikicimterdoes not
dispute making.(Dkt. 251, pp. 14749; PIf. Dep. Ex. 11 On Septenber 20,
2015,according to the Memorandum to Fikdynterallowedemployees to move
datasets after she started a catalog reorganization, even tieugioup had

established procedures that prohibited these moves from {alkiceg once a

2 Hunterdispute’s defendant’s charadration of this document as“last chance”
agreementHunter says the words “last chance” appear nowhere in this document and it is
merely astandard disciplinary documentth no significace (Dkt. 27, p. 12).However, the
language relied on by GM in the document is not contained in other disciplinary memes in t

record or other papers documenting her errors. (Dkt. 25-2, Pg ID 305, PI. Dep. Ex. 10; Dkt. 25-

2, Pg ID 36-311, PI. Dep. Ex. 11).



reorganization &s begun.(PIf. Dep. Ex. 12 GM says thaHunters actions
resulted in the system being one hour and 23 minutes late coming back online.
(Dkt. 251, pp. 15053; PIf. Dep. Ex. 12 TheMemorandum to File, whicKunter
signed, stated that further violations “will likely result in termination of
employment.” (PIf. Dep. Ex. 12

Huntermaintains that thincident in September 2015 was Jorge Diaz’s fault
and she was unfairly blamed for his mistalshe say®iaz interrupted her change
order and began$iown change order, and tlaiaz's actions were strictly
prohibited and against company policy. (Dkt:22 Ex. K, Deposition of Joseph
Gurchiek, pp.1412). Mr. Gurchiek advised HR theunterwas not at fault for
this incident.ld. Yet,Hunterwasstill disciplined as set forth in the October 1,
2015 “last chance” agreement. (Dkt-23, Ex. L, October 1, 2015 Memo to Flle
As a resultHuntercontacted a cavorker, William Neale, who conducted an
inquiry into theerrorratesof Hunterand her tearmembers. Nealund that
Hunterhad the lowest percentage of mistakes on her team. (D&k#,Zx. M,
deposition of William Neale, pp. 53, 56, 59; Dkt-29, Ex. N, Affidavit of
William Neale).

In November 2015, GM saydsuntermade anther error that resulted in GM
carfactories in Europe not being able to print shipping labels for cars coming off

theassembly lines; the cars were parked in a lot until labels could be printed.



(Dkt. 257, Rurka Dec. 1 ) Then, during a February 2026 team meeting,
Rurkainstructed his team to wait to execute any data change records until after
Smithcompleted certain necessaryfverk steps.(Dkt. 251, p. 171, PIf. Dep.
Ex. 17;Dkt. 257, Rurka Dec. 1 20 Despite Rurka’s instructiotjunterexecuted
a change recordefore Smith had completed his pverk. (Dkt. 251, pp. 16%72;
PIf. Dep. Ex. 17Dkt. 257, Rurka Dec. 1 21 When Smith discovered what
Hunterhad done, he reportedi@ Rurka, who instructedunterto back out her
changes.(Dkt. 251, pp. 16772; PIf. Dep. Ex. 16, 1 Dkt. 257, Rurka Dec. | 22
According to Rurka,fiSmith had not discoverddunters actions, GM might have
experienced data failure¢Dkt. 257, Rurka Dec. § 22

After the above eventRurkaconcludedhat Huntercould not perform her
job duties satisfactorily(Dkt. 257, Rurka Dec. { 24 Rurka and Andrzejewski
conferredand recommended to Bruner tlivainters repeated carelessness and
disregard oprocedures warranted terminatiofkt. 256, Andrzejewski Dec.
113). Bruner agreed(Dkt. 256, Andrzejewski Dec. { 13 Andrzejewski
presented the facts to Sharon RidgeWomanin GM’s Policy Department
Ridgellagreed thatermination was appropriatéDkt. 256, Andrzejewski Dec.
14). GM terminatedHunters employment on February 18, 201@kt. 251, pp.

100, 172; PIf. Dep. Ex. 1&kt. 256, Andrzejewski Dec. 15). Shortly after



Hunters termination, Rurkalsorecommended that Michael Pieteraznan be
terminated for poor workerformance.(Dkt. 257, Rurka Dec. | 2

Following her terminatiorkluntermade arfopen-door” complaint and
alleged that her termination was due to race and sex discrimingid&h.251,
pp. 172 73; PIf. Dep. Ex. 1P The investigator interviewedunter, reviewed
Hunters personnel recor¢giand interviewed RurkaAndrzejewski, andHunters
coworkers.Id. at 17475, PIf. Dep. Ex. 21.The investigatiomesulted in a
determinatiorthatHunters termination wasppropriate and that her claims of
discrimination could not be substantiatdd. at174-75; PIf. Dep. Ex. 21

Huntefs discrimination andhostile work environment claims are based on
the same alleged factéDkt. 251, pp. 5960). Huntertestified at her deposition
that Rurka was the 6hGM employeenvho harassed and/or discriminated against
her. Id. at41, 6661 Regardingher hostile work environment clairdunter
claims that at a meeting in Sumn2€14, Rurka teased her for having a crush on
Director Richard Kahn, whichlunterdenies. 1d. at61-64. Hunterclams Rurka
continued to tease heHowever, Hunteadmits she never told Rurka to stop and
she never reportddurka’s alleged teasing to Human Resourddsat 64-66.
Hunteralso contends that Rurka began treating her and another worttaa on
team, Melissa Bruc€uller differentlythantheir male ceworkers in mid2014.

Hunterpoints to allegations in the anonymous GM Awareline report that Rurka

10



called men “rockstardjut referred to the women on the team as “uneducated,”
“lazy” and “sloppy.” (Dkt. 273, Ex. B). According to this anonymous report and
Ms. BruceFuller, Rurka wouldalsoignore women on the team, talk down to them,
exclude thenfrom meetings, and walk away frothem while they were speaking.
Id.; Dkt. 274, Ex. C, deposition of Melissa Bruéailler, p. 32. Arthur Gutowski
testified that there were times whidanterwas not heard at meetings. (Dkt-27
Ex. D, pp. 2122).

Hunterasserts thaRurka harassed her by having a conversation with her
about her personal hygiene in 2018. at67. She says that Rurka would not tell
herwho made the complaint, and no one would adnttuaterthat they had
complained about her hygiene,steassumed Rurka had madie the
allegations.ld. at68-71. However, Vosganian testified that one+bfnters
coworkers made the complaint to hétunters operdoorinvestigation
confirmed that the coworker complained to Human Resources Hbatgrs
odor and appearance amat Bruner had directed Rurka to speakltmterabout
improving her hygiene(Dkt. 251, p. 176; PIf. Dep. Ex. 21, p. Dkt. 255, p. 63;
Dkt. 253, pp. 6768).

Hunteralsoclaims thaRurka forced her to work while on medical leave.
(Dkt. 251, pp. 75-76). Hunterbroke her ankle in January 2014, but ditknot

obtain adoctor’s note restricting her from working and sl notask for time off.

11



Id. at78-79. Although Hunterbelieved her medication impacted her work, she did
not tell Rurka aboutdr belief. Id. at 77-78; Dkt. 257, Rurka Dec. | 26.
Hunterclaims male coworkermsouldwork from homewo to three days per week
(Dkt. 251, p.66). Although Rurka allowedHunterto workfrom home on

occasion, he sehier a note in August 2015 tellinger not toexpect to work from
home every Fridayld. at81-83. Rurka did not wanHunterto work from home

on a recurring basis because he did not believevabgroductive andttentive

when she worked from homéDkt. 251, pp. 8384; Dkt. 25-3, pp. 5455). For
example, Rurka observed that whennterworkedfrom home, she was
unavailable for large blocks of time, and the instant messestages on her
computer typically indicated that she was away from her computéch he took

to mean she wabeing unproductive(Dkt. 25-3, pp. 5455, 6566). On the other
hand,Rurka permitted others in the mainframe group to work from hd¥oe.
example, Garth Devlin worked from home, but he was located in Ire(@nd.

251, p. 84. Hunterdoes not knev whether Wes Harrell worked from home
because he worked in Atlanta, Georgid. Smith worked from home on

occasion, but he was located in Austin, Texas and his commute was an hour long,
whereadHunterlived only 15 miles away from the Warren TechniCehter.

(Dkt. 251, pp. 8485). Mark Zaszczurynski was allowed to work from home on

occasion because he had sinus problgg&t. 251, p. 89. Unlike Hunter Rurka

12



found Zaszczurynski and Smith to be productive when they worked at H{brkie.
257, Rurka Dec. 15).

Finally, Hunterclaims she was retaliated against for complaining of
discrimination. On September 30, 2015, an employee made an anonymous internal
complaint via GM’s Awareline that Rurka did not treat employees eqligter
admits that she did not make the complaint and nditbaternor GM is
aware who did.(Dkt. 251, pp. 15557; PIf. Dep. Ex. 18 But whenHunterwas
interviewed as a part of GM’s investigation she alleged that Rurka had
discriminatedagainst herHuntercited as examples some of the information
provided hereinld. at15859. Don Stawiasz in Global Investigations investigated
theallegations and determined “the allegations of discrimination and harassment
areunsubstantiated.ld. at155, 161; PIf. Dep. Ex. 1®)kt. 254, Deposition of
Don Stawiaszpp. 5, 8.

[ll.  ANALYSIS AND CONCLUSIONS

A. Standard of Review

When a party files a motion for summary judgment, it must be granted “if
the movant shows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(a). “A party
asserting that a fact cannot be or is genuinely disputed must support the assertion

by: (A) citing to particular parts of materials in the record...; or (B) ghgpthat

13



the materials cited do not establish the absence or presence of a genuine dispute, or
that an adverse party cannot produce admissible evidence to support the fact.”
Fed.R.Civ.P. 56(c)(1). The standard for determining whether summary judgment
Is appropriate is “whether the evidence presents a sufficient disagreement to
require submission to a jury or whether it is so-sited that one party must
prevail as a matter of law.State Farm Fire & Cas. Co. v. McGowad?1 F.3d
433, 436 (6th Cir. 2005puotingAnderson v. Liberty Lobbinc., 477 U.S. 242,
251-52 (1986). Furthermore, the evidence and all reasonable inferences must be
construed in the light most favorable to the smeoving party. Matsushita Elec.
Indus. Co.Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (1986).

Where the movant establishes the lack of a genuine issue of material fact,
the burden of demonstrating the existence of such an issue shifts to #meviag
party to come forward with “specific facts showing that there is a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986). That is, the party
opposing a motion for summary judgment must make an affirmative showing with
proper evidence and must “designate specific facts in affidavits, depositions,
other factual material showing ‘evidence on which the jury could reasonably find
for the plaintiff.” Brown v. Scoft329 F.Supp.2d 905, 910 (6th Cir. 2004).

To fulfill this burden, the nomtmoving party need only demonstrate the

minimal standard that a jury could ostensibly find in his favianderson477 U.S.

14



at 248;McLean v. 988011 Ontarjdtd., 224 F.3d 797, 800 (6th Cir. 2000).
However, mere allegations denials in the nomovant’s pleadings will not
satisfy this burden, nor will a mere scintilla of evidence supporting thenommg
party. Anderson477 U.S. at 248, 251.

The Court’s role is limited to determining whether there is a genuine dispute
about a material fact, that is, if the evidence in the case “is such that a reasonable
jury could return a verdict for the nonmoving part&riderson477 U.S. at 248.

Such a determination requires that the Court “view the evidence presented through
the prisn of the substantive evidentiary burden” applicable to the ddsat 254.

Thus, if the plaintiff must ultimately prove its case at trial by a preponderance of
the evidence, on a motion for summary judgment the Court must determine
whether a jury couldeasonably find that the plaintiff's factual contentions are true
by a preponderance of the eviden&ee idat 25253. Finally, if the nonmoving

party fails to make a sufficient showing on an essential element of its case with
respect to which it has the burden of proof, the movant is entitled to summary
judgment. Celotex 477 U.S. at 323. The Court must construe Rule 56 with due
regard not only for the rights of those “asserting claims and defenses that are
adequately based in fact to have those claims and defenses tried to a jury,” but also

for the rights of those “opposing such claims and defenses to demonstrate in the

15



manner provided by the Rule, prior to trial, that the claims and defenses have no
factual basis.”ld. at 327.

B. Title VIl and Eliott-Larsen Discrimination

Hunteralleges that she watiscriminated against amtischarged based on
her gender in violation of Title Viand ElliottLarsen. The Sixth Circuit reviews
claims of discrimination brought under the ELCRA under the same standards as
claims brought under Title VlILadenberger v. Plymout@Ganton Cmty. Sch.

2018 WL 3914709, at *5 (E.D. Mich. Aug. 16, 2018) (citidgmudia v. J.P.
Morgan Chase434 Fed. Appx. 495, 499 (6th Cir. 20118bsent direct evidence
of discrimination, a plaintiff may rely on circumstantial evidence to establish a
case of gender discrimination under the familiar bustafting framework of
McDonnell DouglagCorp v. Green411 U.S. 792 (1973)To establish grima
faciecase for Title VII gender discrimination under that framework, plaintiff must
show that: (1phe belongs to a protected class, 48 suffered an adverse
employment action, (3he was qualified for the position, and (4) that the job was
given to a person outside the protected class ostleatvas treated differently than
a similarly situated, neprotected employeeAbdulnour v. Campbell Soup Supply
Co.,502 F.3d 496, 5002 (&h Cir. 2007);Lyons v. Metropolitan Gov't of

Nashville & Davidson Cnty416 Fed. Appx. 483 (6th Cir. 2011If. a plaintiff

establishes prima faciecasethedefendantan rebut it by articulating a

16



legitimate nordiscriminatory reason for its actiotd. Thereafter, glaintiff has

the burden of showing, by a preponderance of the evidence, that the legitimate
asserted reason was not the actual reasdhdadefendant’s actions, but in fact
was pretext for gendetiscrimination. Chen v. Dow Chem. G&80 F.3d 394, 400
(6th Cir. 2009).A plaintiff may establish thahedefendant’s proffered reasons is
mere pretext by establishing that it: (1) has no basis in fact; (2) did not actually
motivate plaintiff’'s termination; or (3) was insufficient to warrant plaintiff’s
termination. Abdulnour 502 F.3d at 502 (citinlylanzer v. Diamond Shamrock
Chems. C.29 F.3d 1078, 1084 (6th Cir. 1994)).

GM argues thaHunterhas not identified any other employee who was
responsible for repeated major mistakes due to carelessness or disregard of GM’s
policies and procedures like she was and who was not terminated. ather,
maintains that the opposite is true. For example, following the tape deletion
incident of September 2014, Rurfeamar) received the same diptne asHunter;

a written memo to the file. In Rurka’s case, the written memo significantly
impacted his bonus that year. Moreover, Beck, anaotlaey was treated more
harshly tharHunterbecause his contract was terminated; he was essentially fired
because of this incident. Finally, shortly aftdunters termination, Rurka
terminatedanother manMichael Pietersz, for poor performandgM also asserts

thatHunterengaged in similar carelessness and disregard for best practices again

17



in June 2015, Agust 2015, September 2015, November 2015, and February 2016.
Yet, Hunterdoes not claim any other employee engaged in similar conduct on
several occasions like she did and does not identify any other employee who made
such errors after being placed oscecalledlast chance agreement. Because
Huntercannot identify anyone else who repeatedly engaged in such conduct and
remainecemployed Gm insists her claim must faiSee Mensah v. Carus2014
U.S. Dist. LEXIS 2940 (E.D. Mich. Jan. 10, 2014) (holding plaintiff failed to
establishprima faciecase because he could not identify a similarly situated
employee treated more favorably).
In responseHunterdoes not addressM’s arguments thathe did not
establish grima faciecase because she does not identify any appropriate
compar#rs who were treated more favorably. Whilenteracknowledges that
this is the appropriate legal standard here, she only argues that her perfermance
based ternmation was a mere pretext and she was terminated due to her gender.
(Dkt. 27, pp. 221). More specificallyHuntercontends:
In this case, the stated basis for Plaintiff's

termination had no basis in fact. As previously discussed,

Plaintiff had no real performance issues. She was the

highest performer on the team who was blamed for

others mistakes. As a result, to say that she was

terminated due to performance issues is clearly pretext.

Instead, the facts and evidence establish that Plaintiff was

disaiminated against, and terminated due to her

sex/gender. Sam Rurka, her supervisor blatantly treated
her differently than male employees. He refused to let her

18



work from home, he ignored her input, he would talk
down to her or just walk away when she walking to

him, he would refer to the men who were less
knowledgeable than her as “rock stars”. It is undisputed
that Plaintiff was a member of a protected class as a
woman. In addition, the record shows that she was
treated differently than other employess thatshe was
treated less favorably due to her gender and Defendant’s
Motion for Summary Judgment must be denied.

(DKt. 27, p. 21}

3 The Court agrees with defendant that Rurka’ refusal to allow plaintiff to wak fr
home is not a sufficiently adverse employment action to support a discriminaiiion é\s
explained inBurgett v. Wilbuy 2018 WL 4931928, at *4 (M.D. Tenn. Oct. 10, 2018), an adverse
employment action must lmeaterially adverséo support a discrimirin clain

The Sixth Circuit has defined “adverse employment action” in a
variety of employment discrimination case3ee Gritton v.
Disponetf 2007 WL 3407459, at *6 (E.D. Ky. Nov. 14, 2007),
aff'd, 332 Fed. Appx. 232 (6th Cir. 2009). \dhite v. Burlington

N. & Santa Fe Ry. Cp364 F.3d 789 (6th Cir. 2004), the court
held that, to be adverse, an employment action must “constitute[] a
significant change in employment status, such as hiring, firing,
failing to promote, reassignment with significantly different
responsibilitiespr a decision causing a significant change in
benefits.”ld. at 798. A plaintiff must “show that [Jhe suffered a
materially adverse change in the terms of h[is] employméhtat
797 (internal quotation marks and citation omitted). However, “[a]
mere inonvenience or an alteration of job responsibilities or a
bruised ego is not enough to constitute an adverse employment
action.”ld. (internal quotation marks and citation omitted).
Although “reassignments without salary or work hour changes do
not ordinarily constitute adverse employment decisioke¢sis v.
Multi-Care Mgmt., Ing 97 F.3d 876, 885 (6th Cir. 1996), “[a]
reassignment without salary or work hour changes...may be an
adverse employment action if it constitutes a demotion evidenced
by a less ditinguished title, a material loss of benefits,
significantly diminished material responsibilities, or other indices
that might be unique to a particular situationhite 364 F.3d at

797 (internal quotation marks and citation omitted).
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Huntermisses the point, however. Before the Court can address pretext,
plaintiff must establish hgrima faciecase.Palmeri v. Goodwill Indus. of Middle
Tennessee€2018 WL 4030571, at *11, n. 5 (M.D. Tenn. Aug. 23, 2018) (The issue
of pretext should not be conflated with the fourth elementpsinaa faciecase,
where a plaintiff must typically show that her proposed comparators engaged in
acts of “comparable seriousness.Hunterdoes not claim that she has provided
directevidence of discriminatiof.Rather Hunteragrees that thelcDonnelt
Douglasburdenshifting framework is applicable armd suctshe mustdentify
appropriate comparators. Yet, she merely asserts that she was treatedlgifferen
than similarly situated men on her team by beinged for their mistakes and
was spoken down to. (Dkt. 27, p. 20). Under Sixth Circuit law, to establish that
she was treated differently than similadituated employeawnore is required.
Huntermust show thashe andherproposed comparators were similar in all
relevant respectsErcegovich v. Goodyear Tire & Rubber Cd54 F.3d 344, 353

(6th Cir. 1998).Evenif considered appropriate comparators in terms of having

In the view of the Court, not permitting plaintiff to work from home is a mere inconvenienc
rather than a material loss of benefits, a demotion, a less distinguished titléstiathimaterial
responsibilities or other similar materially adverse employment action.

4“Direct evidence of discrimination is that evidence which, if believed, requires the
conclusion that unlawful discrimination was at least a motivating factor in the emiploye
actions.” Wexler v. White’s Fine Furniturénc., 317 F.3d 564, 570 (6th Cir. 2003'Direct
evidence is evidence that proves the existence of a fact without requiringexenaes.”
Rowan v. Lockheed Martin Energy Sysc., 360 F.3d 544, 548 (6th Cir. 2004).
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similar enough jobs, when a termination is disciplinary in nature, a plaintiff must
show that proposed comparators engaged in acts of “comparable seriousness.”
Wright v. Murray Guardinc., 455 F.8 702, 710 (6th Cir. 2006) (quotirigjayton

v. Meijer, Inc., 281 F.3d 605, 611 (6th Cir. 2002)). To make this assessment, the
court may look tseveralfactors, such as whether the individuals “have dealt with
the same supervisor, have been subject to the same standards and have engaged in
the same conduct without such differentiating or mitigating circumstances that
would distinguish their conduct or the employer’s treatment of them for it.””
Ercegovich 154 F.3d at 352 (quotirgitchell v. Toledo Hosp964 F.2d 577, 583

(6th Cir. 1992)). However, when such factors are not relevant, the court need not
consider themld. Rather, to determine whether two individuals are similarly
situated regarding discipline, the court “make[s] an independent determination as
to the relevancy of a particular aspect of the plaintiff's employment status and that
of the [proposed comparable] employe&d”

While Huntersays she was blamed for the mistakes of men, and presumably,
men were not blamed for the mistakes of women, she does not undertake the
required comparator analysis when discipline is involved. Specifically, she does
not identify anyone outsidaf her protected group who (fhjade the same
mistakés) (or was deemed to have made the same misdike Rurkaor others)

(2) has a similar disciplinary histagrand (3) was treated differently than she was
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Instead ke identifies two “mistakes” by others for which she was blamed. The
first involved the loss of data in September 2014. (Dkt. 27, g§). Hunter
maintains that she informed her boss and her team how @D&sd but
acknowledges that she did not stay for the dftairs meeting to address the issue.
Hunterand Rurka were disciplined for this data |dssth having been found at
fault during themvestigation, and a contract employee was termindtethterand
Rurka each had a memo placed in their files and Raaédionallylost part of his
bonus. Hunterhas not suggested that any of the other team members withdrew
from the aftethours meetingo address the data issue; doessheexplain why

she, havingiot attendedhe extended portion of theeeting, is similarly situated

to those colleagues whieceived ndaliscipline at alfor the incident Hunteralso
does not indicate whether her disciplinary history is the segysmilarto or

different from any of her male colleagugso werenot disciplined because of the
data loss, such that differential treatment might be appropite.e.g Williams

v. Oakwood Healthcarénc., 2018 WL 4206975, at *9 (E.D. Mich. Sept. 4, 2018)
(Although plaintiff and the comparator engaged in similar conduct, plaintiff had
previously been suspended and the comparator had no disciplinary hisios).
on this recordhe Court cannot say th&tunters co-workers who were not
disciplined for the data loss are appropriate comparators. As to the second mistake

by a male cavorker for whichHuntersays she was blameshesimilalrly offers
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no evidence suggesting that Mr. Diaas either (1) not disciplined and therefore
treated differently; or (2) Mr. Diaz had a similar disciplinary historidasterat

the time of this incident. Thus, Mr. Digzalsonotan appropriate comparajor
based on the record before the Cotttinter does not appear to contend that any
of the other disciplinary incidents in her record were either based on mistakes
made by male colleagues for which she was blamed or that any appropriate
comparator made similar mistakes and was treated differently.

Consequently, even viewing the evidence in the light most favorable to
Hunter, she has not come forward with evidence creating a genuine issue of
material fact that she was treated differently than any similarly situated co
workers. For this reasorGM is entitled to summary judgment blunters Title
VIl and ElliottLarsendiscrimination/wrongful termination clasn Given that
Hunterdid not establish prima faciecase of discrimination, the Court need not
address the parties’ arguments regar@djs claim that it had legitimate nen
discriminatory reasons for terminating hetHanters arguments thahereasons
offeredwerepretextal.

C. Title VIl and Elliott-LarsenHostile Work Environment

Under the hostile work environment theory, in order to survive summary
judgment,Huntermust establish that: (Bhe is a member of a protected cl423

she was subjected to harassment, either through words or actions, based®n sex
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the harassment had the effect of unreasonatdyfering withherwork

performance and creating an objectively intimidating, hostile or offensive work
environment; and (4) there exists some basis for liability on the part of the
employer. Grace v. Uscar521 F.3d 655, 678 (6th Cir. 2008)ting Fleenor v.

Hewitt Soap C9.81 F.3d 48, 49 (6th Cir. 1996)“The standards under

Michigan’s ElliottLarsen Act are similar, except that an employer may be held
liable for the creation of a hostile work environment only if it ‘failed to take

prompt and adequate remedial action after having been reasonably put on notice of
the harassment.Garner v. Gerber Collision & Glas2017 WL 3642192, at *4

(E.D. Mich. Aug. 24, 2017) (quotinglathews v. Massage Green LLZD16 WL
1242354, at *é. 4(E.D. Mich. Mar. 30, 2016§)(quotingChambers v. Trettco,

Inc., 463 Mich. 297 (2000))Moreover, “[t]he harassment must meet both an
objective and a subjective test, ‘in other words, the conduct must be so severe or
pervasive as to constitute a hostiteabusive working environment both to a
reasonable person and the actual victinid” (quotingRandolph v. Ohio Dep’t of
Youth Svcs453 F.3d 724, 733 (6th Cir. 2006)Factors to consider in

determining whether a hostile work environment exists irgltitie frequency of

the discriminatory conduct; its severity; whether it is physically threatening or
humiliating, or a mere offensive utterance; and whether it unreasonably interferes

with an employee’s work performance.Itl. (quotingHarris v. Forklift Sys, Inc.,
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510 U.S. 17, 23 (1993) (emphasis omitjedh addition, “courts must determine
whether the ‘workplace is permeated with ‘discriminatory intimidation, ridicule
and insult’ that is ‘sufficiently severe or pervasive to alter the conditiotigeof
victim's employment and create an abusive work environmeid."at 678679
(quotingHarris, at 21 (internal citations omittéd)Failure to establish@aima
faciecase is grounds to grant a defendant summary judgrSémet v. J.C.
Bradford & Ca, 886 F.2d 1472, 1478 (6th Cir. 1989). Once a hostile work
environment is established, an employee alleging sexual harassment by a coworker
must still establish that the employer is liable because it knew or should have
known of theharassment ydailedto take prompt and appropriate corrective
action. EEOC v. HarberYeargin, Inc.266 F.3d 498, 518 (6th Cir. 2001).

GM argues thaHunters harassment claim fails because her allegations are
not actionabl@nd theras no evidence that the actiodsintercomplains of now
werebased on hegender.She claims Rurka teased her about having a crush on
Kahn. But, “simple teasing, ... offhand comments, and isolated incidentsss
extremely serious)” do not create a hostile work environméastinson v.

Donahoe 642 Fed. Appx. 599, 612 (6th Cir. 201€)e also Coles v. Dearborn
Midwest Co, 2015 U.S. Dist. LEXIS 42854, at *Z& (E.D. Mich.Mar. 9, 2015)
(dismissingplaintiff’'s harassment claim where offensive statemeratde on

several occasions weretrsgevere or pervasive enough to constituttestile work
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environment). The same is true of Rurka’s alleged teasiid .also contends that
Hunters allegation that Rurka spoke to her about her hygenet evidence of
sex harassmentNot only was thionetime conversatiomeither severe nor
pervasive, there is no evidence that Rurka spoke to her besteis@as a woman.
Ratherthe evidence establishes tiatrka spoke tdéiunterbecause a eworker
complainedcandRurka followedMs. Bruner’s instruction to speak tdunter.
Huntercontends, in contrast, that she sabjected to a hostile work
environment daily While she acknowledges thatt being allowed to work from
home standing alone mapt be so severe to support the cldifunterargues that
taken in the totality of the circumstances, with men beailgd “rock stars
womenbeing ignored, talked down to, blamed for oteenistakesandexcluded
from meetings, not being allowed to work from home is just another in a long list
of examples of bw Hunterwas subjected to a hostile wagkvironment.
Moreover,Huntersays that the discrimination and harassment actively interfered
with her ability to do hejob when her supervisor ignored her or failed to take her
suggestions seriouslyMs. Bruce¥fullertestified at deposition that she addnter
were excluded from meetis@nd prevented frordoing their jobs. Dkt. 27-4, Ex.
C, Deposition of Melissa BrueEuller, pp. 3132). Shealsotestified that Rurka’s
treatment interfered with her &by to do her job.(Dkt. 27-4, Ex. C,p. 33).

Hunteralso points to th&eptember 24, 2014 tape deletiamenRurka did not
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listen to herorderedthedeletion ofmainframe filesand therblamed Hunter
because he did not know how tohis job. According toHunter, the
discrimination was so obvious-eworkers felt obligated to go to Human Resources
and Rurka to complain on her behaluntersays that being ignored and made a
scapegoat fomale ceworker’s mistakes is evidence of a hostile work
environment.

The undersigned concludes that the alleged harassment describedtery
was not sufficiently severe or pervasivdgunters belief thatthe harassmershe
suffered was because loér sexdoes not create an issue of fact. While it may
satisfy the subjective prong of the hostile work environment test tHates v.
Forklift Systemgsit does not, in and of itself, create a material issue of fact because
Huntermust also satisfy the objective prong of that test, which requires an
environment sufficiently severe or pervasive to create the type of environment that
a reasonable person would find it to be hostile or abusive. While there is no magic
number of incidents that must occur within a certain period, when comparing the
conductaboutwhich Huntercomplains tahe conduct alleged in caseghin this
Circuit where a hostile work environment was found to ekispters claimdoes
not favorably compare

For example, irClay v. United Parcel SerMnc., 501 F.3d 695, 707 (6th

Cir. 2007) the Sixth Circuit concluded that 15 incidents over a-ywar period
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was not sufficiently pervasiveMore particulaty, the plaintiff alleged that her
supervisors had prevented her from applying and obtaining certain job positions;
adversely transferred her an undesirable shift; assigned her job duties that she
was not physically capable of performing and not qualified for, requiring very
heavy lifting, ultimately leading to a groin injury; criticized her for eating during
work, for leaving her work statn to get a cup of coffee, for using the bathroom at
the end of her break, and for the size of her earrings; assigned her tasks outside of
her job description; falsely accused her of taking boxes while on company time;
while she was on leave for the groin injury, someone cut the lock on her desk,
removed supplies, and placed them in a box, although a whiterk@r was able

to store his supplies in a locked desk drawer; accused her, in front of other
employees, of standing around on the job because shalateghnut while waiting

for a coworker who asked for her assistance; criticized her for the route she took,
but did not chastise her white-emrkers who took the same route and had her
timed to record how long it took her to get to her work statldn.Theincidents
recounted irClay were far more severe and pervasive than those identified by
Hunter See also Clgy501 F.3d at 708, comparidgrdan v. City of Cleveland

464 F.3d 584, 598 (6th Cir. 2006) (conduct was sufficiently severe or pervasive
when for over ten yeapaintiff was exposed to racial slurs, demeaning jokes, and

inflammatory graffiti, experiencetsolation and segregatibiand”disparate
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discipline and additional duti€$.with Burnett v. Tyco Corp 203 F.3d 980, 984
85 (6th Cir.), cert. denied, 531 U.S. 928 (2000) (three sexually offensive remarks
made by thelaintiff’'s supervisor at the beginning and end of ansonth period
did not constitute pervasive discriminatory condudt)contrast, the conduct
complained of byHunter, viewed in the light most favorable to her, (male co
workers being called rock stars, being ignored by her boss, excluded from
meetings, not being permitted to work from home, and being blamed twice for two
mistakes by male eworkers over aneyearperiad) is not sufficiently severe.
Furthermore,here is little evidence documenting the frequency and
pervasiveness of the conduct. The coul.iB.0.C. v. Spitzer Mngt, InB66
F.Supp.2d51 (N.D. Ohio 2012) explained what is required for pervasiveness. In
Spitzer Alawy Alawi complained that he was subject to a hostile work
environment based on his national origin. He asserted that he was subjected to
numerous comments from his general manager who called him “Ali Badhaat
856. There was no question, in the mind of the court, that the slang term was used
based on Mr. Alawi's national origind. However, the court concluded that the
EEOC and Mr. Alawi failed to come forward with sufficient evidence establishing
that the offending conduct was sufficiently frequent to meet the pervasiveness

standard.ld. at 857. Rather, Mr. Alawi only offered vague testimony regarding
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the incidents and their frequenchd. The court found thisvedence insufficient to
create a fact issue.

In this casewhile Huntersays she was subjected to a hostile work
environment on a “daily basisshedoes not present much evidence regarding the
frequency of the complained of conduct. Ms. Briiler testified that Rurka
made inappropriate comments about the attractiveness of women on an “ongoing”
bass. (Dkt. 274, p. 18). She also testified that Rurka did not listeduoterbut
could not think of any examples. (Dkt.-27p. 29). BrucéMiller also testified
that she antHunterwere excluded from meetings lmduld provide no examples.
Id. at 31. She said he would “talk down” to heHamteras least once per week.
Id. She could not give any information about the frequency of Rurka retiasing
accept an answer from a woman employee or walking away while a woman
employee was talkingld. at 32. Hunteralso cites the tape deletion incident as

evidence that Rurka did not listen to her, and that she was blamed for the mistakes

5 In the context of gender discrimination, “nsexual conduct may be illegally sbased
where it evinces anfemale animus,” but even in the somewhat rare circumstances where that
occurs the conduct must be severe and perva§vaves v. Dayton Gastroenterology In657
Fed. Appx. 485, 489 (6th Cir. 2016) (Court found that plaintiff's receipt of two sexually-atiente
text messages from a-@wrker, followed by the cavorker treating her rudely after she reported
the texts: allegedly addressing her curtly, refusing to respond to her gaestimut work
assignments, refusing to relieve her from her duties despite regulaiymglother employees,
giving her the most difficult assignments, denying her lunch breaks on sevesions,
throwing a chart at her, failing to provide her with updated work schedules, andgleayin
requests for days off was not based on her gender, but even if it was, it was noh8yfficie
pervasive).
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of others. (Dkt27, p. 17). WhildHuntersays she was blamed for others’ mistakes
onseveralbccasions, she cites only two incidents, as discussed above in detail,
approximately one year apart. In the view of the Céluhterhas not proffered
sufficient evidence fronwhich a jury could reasonably conclude that she was
subjected to a pervasive hostile work environment on basis of sex.

Based on the forgoing, the Court concludes ttrtconduct alleged does not
satisfy the objective prongf the hostile work environment standard on either
severity or pervasiveness and thus, summary judgment in fa@van Hunteis
hostile work environment claim is warranted

D. Retaliatiort

Title VII prohibits an employer from retaliating against an employee
“because he has made a charge” of discriminati@marles v. MedTest DXnc.,

2018 WL 3997673, at *5 (E.D. Mich. Aug. 21, 2018) (citing 42 U.S.C. § 2000e
3(a)). The ElliottLarsen statte includes a similar provisioaeeMich. Comp.

Laws 8§ 37.2701(a), which is analyzed under the same starfdhadles at *5

(citing Kuhn v. Washtenaw Cty709 F.3d 612, 627 (6th Cir. 2013).retaliation

claim can be established “either by introducing direct evidence of retaliation or by

proffering circumstantial evidence that would support an inference of retaliation.”

® Huntefs complaint only contains a claim for retaliation under EHlaitsen not Title
VII.
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Imwalle v. Reliance Med. Prods., In615 F.3d 531, 538 (6th Cir. 2008Direct
evidence is that evidence which, if believedjuiees no inferences to conclude
that unlawful retaliation was a motivating factor in the empleyaction.” Id. at
54344 (citingAbbott v. Crown Motor C9348 F.3d 537, 542 (6th Cir. 2003);
Christopher v. Stouder MéhHosp, 936 F.2d 870, 879 (6th1CiL991)). Where,
as here, thelunterdoes not have direct evidence of retaliation and instead relies
only on circumstantial evidence, tieDonnell Douglagramework applies.
Jordan 490 Fed Appx. at 742. To establish @rima faciecase of retaliation
Huntermust establish that: (Ehe engaged in a protected activity under Title VII;
(2) her“exercise of such protected activity was known by the defendant; (3)
thereafter, the defendant took an action that was ‘materially adverse’ to the
plaintiff; and (4) a causal connection existed between the protected activity and the
materially adverse action.Rogers v. Henry Ford Health Sy2018 WL 3629057,
at *8 (6th Cir. July 31, 2018) (quotirigaster v. City of Kalamazgd46 F.3d 714,
730 (6th Cir. 204)).

GM contends thatuntercannot establish h@rima faciecase because there
IS no causal connection between her complaint during GM’s Awareline
investigation and her terminatioilunters termination in February 2016 occurred
four months after hreDctober 2015 interview with Stawias@M maintains that

this temporal remoteness is not sufficient to create a causal conn&ternaji v.
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Columbus City Schs621 Fed. Appx. 309, 313 (6th Cir. 2015) (quotGwpper v.
City of N. Olmstead795 F.2d1265, 1272 (6th Cir. 1986) (“The mere fact that
[plaintiff was discharged four months after filingliacrimination claim is
insufficient to support an interference [sic] of retaliationGM also points out
that, although Rurka recommended terminat@mner @ woman) made the
decision to terminatelunterand Ridgell &womar) reviewed and approved the
termination decision. According ®M, there is no evidence that Bruner and
Ridgellhad any discriminatory motives.

Huntermaintains that she engagedihe protected activity of meeting with
an investigatowith Human Resources and complaining of gender discrimination.
GM and Rurka knewduntermade these complaindésd she says she was
terminatedoecause othe protected activityhree months laterAccording to
Hunter, shewas the highest performing membethef team.(Dkt. 27-15, EX. N)
In addition,Huntercontends that hgrerformance could not possibly have been the
realreasorfor her terminatiorbecauseshehad no performance issudsl. Hunter
also points out thain October 31, 201%Rurka told the investigator thiefunter
was a good employaeho knew her jobyet,four months latershe was
terminated

In some instances, the temporal proximity between protected conduct and

the advers action is “enough to constitute evidence of a causal connection for the
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purposes of satisfying@ima faciecase of retaliation” but only if “an adverse...
action occurs very close in time after” the defendant learns of the protected
activity. Shoultsv. White 2018 WL 4761659, at *3 (W.D. Ky. Oct. 2, 2018)
(quotingMickey v. Zeidler Tool & Die Cp516 F.3d 516, 525 (6th Cir. 2008)

The Sixth Circuit has held that a temporal proximity of “two to five months”
between protected conduct and adverse action is insufficient to satisfy the
causation element on its owShoults at *3 (citingHafford v. Seidnerl83 F.3d

506, 515 (6th Cir. 1999) “But where some time elapses between when the
employer learns of a protected activity and the subsequent aévapseyment

action, the employee must couple temporal proximity with other evidence of
retaliatory conduct to establish causalityzarrett v. Mercede8enz Fin. Servs.

USA LLG 2018 WL 4358867, at *13 (E.D. Mich. Sept. 13, 2018) (ipgad¥lickey

v. Zeidle Tool & Die Ca, 516 F.3d 516, 525 (6th Cir. 2008)n Garrett, the

plaintiff was able to survive summary judgment despite a sixth month gap between
the protected conduct and the adverse employment actions because she coupled
temporal proximity evidenceith other evidence of retaliatory conduct. For
examplethe plaintiffin Garrett showedthat she had never received any discipline
or warning before the complaint and had previously had excellent performance
appraisals for 16 years before the complaint was madeplaimiff’'s problems

did not begin untibfter she made her complaintndeed, inGarrett, al the
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problems at issue occurred in the two years #igplaintiff first complained of
gender discrimination, in the one year afteplaintiff initially complained of
retaliation, and in the seven months after plaintiffcomplaned of retaliation a
second time, which the court found buttressed the retaliation claim.
Here,Hunterdoes not offer evidence from which a reasonable jury could
conclude that her termination was the result of retaliation. The record here
evidences péormance issues long befdreintercomplained of discriminatign
and while Rurka recommended dismis8alyjner, a womanmade the decision to
terminate Hunteand Ridgell awoman,reviewed and approved the termination
decision. Furtherthough plaintiffrefers to Rurka as the “Pied Piper” of discipline,
there is no reason to believe that Rurka’s actions were the cat’s paw in causing
Hunter’s termination, as the evidence shows that Bruner, who notably had
personally participated in the investigation into the September 2014 tape deletion
incident,desired plaintiff's termination well before it actually occurred and Rurka
and Andrzejewski were the ones who had successfully lobbied for her retention
In addition,Hunterdoes not contend that the mistakesslagle in November 2015

or February 2016, after the last chance agreement was implemented, were not

"“In the employment discrimination context, ‘cat’s paw’ refers to a situation in vahich
biased subordinate, who lacks decisionmaking power, uses the formal decisionnzatepas
in a deliberate scheme to trigger a discriminatory employment actidarshall v. The
Rawlings Co. LLC854 F.3d 368 (6th Cir. 2017) (citations omitted).
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based in fact, or that she was blamed for the actions of others on these occasions.
The foregoingevidence undercuts, rather than suppéttsiters claim o
retaliation. Given thatunterappears to be relying solely on the temporal
proximity of her termination to her complaint, and that temporal proximity is
insufficient to establish causation, her retaliation claim fails.

For the reasons set forth above, the CGIRANTS defendant’s motion for
summary judgmentf plaintiff's sexbased claims. As indicated above, plaintiff
has conceded her rabased claimandthus, they are dismisse&eenote 1.

IT IS SO ORDERED.
Date:March31, 2019 s/Stephanie Dawkins Davis

Stephanie Dawkins Davis
United States Magistrate Judge
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