Allstate Property and Casualty Insurance Company v. Miller et al Doc. 19

UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

ALLSTATE PROPERTY AND
CASUALTY INSURANCE COMPANY,

Plaintiff,
CivilCaseNo. 17-11755
V. HonorabléindaV. Parker

DONALD CLAYTON MILLER and
NATIVIDAD GASTON, as the Personal
Representative of the BONDARYL
MCCALL, JR. ESTATE,

Defendants.
/

OPINION AND ORDER GRANTING PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT (ECF NO. 16) AND MOTION FOR DEFAULT
JUDGMENT AGAINST DEFENDAN T DONALD CLAYTON MILLER

(ECE NO. 11)

This is a declaratorpudgment action arising from a lawsuit filed against
Donald Clayton Miller (“Miller”) after heshot and killed Bondaryl McCall, Jr.
(“McCall”). The Personal RepresentativeM€Call’'s Estate (hereafter “Estate”)
sued Miller for wrongful death. PlaifftiAllstate Property and Casualty Insurance
Company (“Allstate”) seeks a declamtithat it is not liable to defend and
indemnify Miller in that lawsuit undea homeowners insurance policy Allstate
issued to Miller. Presently beforeetiCourt are Allstate’s motion for summary

judgment (ECF No. 16) and its motion fefault judgment as to Miller (ECF No.
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11). The Estate filed a responseitstate’s motion for summary judgment;

Allstate filed a reply brief. (ECF Nd.7, 18.) Miller has not responded to

Allstate’s Complaint or its motiong-inding the facts and legal arguments

sufficiently presented in the partiesidiis, the Court is dispensing with oral

argument pursuant to Eastern Disto€Michigan Local Rule 7.1(f).
Background

Allstate insured Miller under SedeHomeowners Policy number 960030400
(hereafter “Policy”). $eePl.’s Mot., Ex. B, ECF No. 16.)

On February 16, 2016, McCall cameMdler’'s house to pick up McCall’s
son who was living with Milleand Miller’'s daughter, fo is the child’s mother
and McCall's ex-girlfriend. When Mcdarrived, Miller exited the home armed
with a 9 mm handgun and begshooting McCall. Millefired six shots, striking
McCall in the back and the backlut head. McCall died from his gunshot
wounds.

As a result of his actions, Miller waharged withecond-degree murder
and felony firearm in the Circuit Cauior Macomb CountyMichigan. He
claimed self-defense. On Novembef816, a jury found Miller guilty of the
lesser charge of voluntary manslaughtaat guilty of felony firearm. (Pl.’s Mot.,
Ex. D, ECF No. 16-5 at Pg ID 496.) Mitleurrently is serving sentences of four

years and two months to fifteen years on the voluntary manslaughter conviction



and two years on the felony firearm charddiller filed a direct appeal, but the
appeal was dismissed by stipulation on August 16, 2047, Ex. F at 5, ECF No.
16-7 at Pg ID 510.)

In the meantime, the Estate filedveongful death action against Miller in
Macomb County Circuit Couftunderlying lawsuit”). Seed., Ex. A, ECF No.
16-2.) Allstate is defending Miller ithe underlying lawsuit pursuant to a
reservation of rights. The Estate fila motion for summary disposition with
respect to liability in the underlying lawi$ (Def.’s Resp., Ex. 2, ECF No. 17-2),
which the state court denied on September 11, 2a#l7EX. 3, ECF No. 17-3.)

Allstate filed the current lawsuit omde 2, 2017, seeking a declaration that
it has no duty to defend or indemnify Mitlin the underlying lawsuit under the
Policy. The Estate filed an AnswerAdistate’s Complaint on July 20, 2017.
(ECF No. 8.) When Miller féed to timely respond to théomplaint, Allstate filed
a request for Clerk’s Entry of Default onlyy21, 2017. (ECF No. 9.) A Clerk’s
Entry of Default was enterellily 24, 2017. (ECF No. 10.)

Summary Judgment Standard

Summary judgment pursuant to Feaddrule of Civil Procedure 56 is
appropriate “if the movant shows that thex@o genuine dispute as to any material
fact and the movant is entitled to judgmasata matter of law.'Fed. R. Civ. P.

56(a). The central inquiry is “wheththe evidence presents a sufficient



disagreement to require submission to a pryhether it is so one-sided that one
party must prevail as a matter of lawAhderson v. Liberty Lobby, In&77 U.S.
242, 251-52 (1986). After adequate tifoe discovery and upon motion, Rule 56
mandates summary judgment against a pany fails to establish the existence of
an element essential to that party’secaad on which that party bears the burden
of proof at trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

The movant has the initial burdenstfowing “the absence of a genuine
issue of material fact.’ld. at 323. Once the mowameets this burden, the
“nonmoving party must come forward wisipecific facts showing that there is a
genuine issue for trial. Matsushita Electric Indus. Ce. Zenith Radio Corp475
U.S. 574, 587 (1986) (internal quotatiorarks and citation omitted). To
demonstrate a genuine issue, the nonmoving party must present sufficient evidence
upon which a jury could reasonably find foatlparty; a “scintilla of evidence” is
insufficient. See Liberty Lobhyl77 U.S. at 252. The couriust accept as true the
non-movant’s evidence and draw “all jugtile inferences” in the non-movant's
favor.See Liberty Lobhy77 U.S. at 255.

Applicable Law and Analysis

Allstate argues that it has no dutydefend or indemnify Miller in the

underlying lawsuit because the Policyynbvers damages arising from an

“occurrence” which means “aaccident” and, Allstatargues, Miller’s act of
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shooting McCall was not an accident. Altatimely, Allstate agues that coverage
Is excluded under the Policy’s intendecespected acts exclusion. The Estate
responds, arguing that the state court’s decision denying its motion for summary
disposition in the underlying case puabés Allstate’s arguments. The Court
addresses the Estate’s argument first.

Michigan law applies to this aot, as subject matter jurisdiction is
premised solely on the diversity of the parti&ee Stalbosky v. Bele205 F.3d
890, 893 (6th Cir. 2000) (citingrie R.R. Co. v. Tompkin304 U.S. 64 (1938)).
Thus, this Court must apply Michigamias enunciated by the Michigan Supreme
Court. See, e.g., Corrigan v. U.S. Steel CpaAY8 F.3d 718, 723 (6th Cir. 2007);
Garden City OsteopatbiHosp. v. HBE Corp55 F.3d 1126, 1130 (6th Cir. 1995).
Where the Michigan Supreme Court hasaadressed an issue, the Court may
look to the Michigan Court of Appeals’ decisions and follow its reasoning unless
this Court is “convinced by ber persuasive data thaethighest court of the state
would decide otherwise.Ziegler v. IBP Hog Mkt., Inc249 F.3d 509, 517 (6th
Cir. 2001).

Res judicata or claim preclusion und&ichigan law bars a subsequent
action when (1) a “prior earlier action waecided on the merits, (2) both actions
involve the same parties or their priviesd (3) the matter in the second case was,

or could have been resolved in the firstAbbott v. Michigan474 F.3d 324, 330



(6th Cir. 2007) (quotind\dair v. State680 N.W.2d 386, 396 (Mich. 2004)). “A
party may invoke the doctrine of res jadia only when the previous decree is a
final decision.” Kosiel v. Arrow Liquors Corp521 N.W.2d 531, 533 (Mich.

1994) (emphasis in original) (citiféederated Dep’t Stores, Inc. v. Moijtés2

U.S. 394, 398 (1981)). “Under Michig#aw, ‘collateral estoppel precludes
relitigation of an issue in a subsequentfedent cause of acn between the same
parties where the prior proceeding culminated in a valid, final judgment and the
issue was (1) actually litigated, af®) necessarily determined.Evans v.

Pearson Enter., Inc434 F.3d 839, 849 (6th Cir. 2006) (quotidgople v. Gates
452 N.W.2d 627, 630 (Mich. 1990)). The requirements are not satisfied to apply
either doctrine in the present case.

First, the state court judge has odBniedthe estate’s motion for summary
disposition. This decree is not a fimkdcision. Presumably the state court only
has concluded that there are matesales of fact regarding whether Miller
negligently or intentionally killed McCallSecond, the two actions do not involve
the same parties or their privies. Allstate is not a party in the underlying action.
While it is representing Miller in that lawsd, Allstate’s and Miller’s interests are
not identical. Miller will be liable to thEstate in the underlying action if he is
found to have acted intentionally negligently. Allstatewill be obligated to

provide coverage under thelleg only if Miller is found tohave acted negligently.



Stated differently, Allstate has no intetén whether Miller is found to have
intentionally caused McCall's death. ngily, the issue of coverage under the
Policy is not before the state couRor these reasons, the Estate’s preclusion
argument fails and the Court will turn Adistate’s argumentsegarding coverage
under the Policy.

Under Michigan law, a court “mukiok to the language of the insurance
policy and interpret the terms ther@maccordance with Michigan’s well-
established principles of contract constructio@itizens Ins. Co. v. Pro-Seal Serv.
Grp., Inc, 730 N.W.2d 682, 685 (Mich. 2007).he Michigan courts recognize
that “[a]n insurance policy is much thensaas any other calict. Itis an
agreement between the pastia which a court will detenine what the agreement
was and effectuate thetémt of the parties.’Auto-Owners Ins. Co. v. Churchman
489 N.W.2d 431, 433 (Mich. 1992). Ascéy “[a]n insurance policy must be
enforced in accordae with its terms.”Frankenmuth Ins. Co. v. Maste&95
N.W.2d 832, 837 (Mich. 1999) (citation ated). The Michigin Supreme Court
has held that “[it] will not hold an insance company liable for a risk it did not
assume.”ld.

Nevertheless, where the terms ofi@surance policy are ambiguous, the
policy should be construed in favor of the insurédl. Yet, an ambiguity should

not be created where the terms are clér. Terms should be construed “in



accordance with their ‘ecomonly used meaning.”Id. (quotingArco Indus. v. Am.
Motorists Ins. Cq.531 N.W.2d 168, 172 (1995)).

The Allstate Policy issued toiNer provides, in relevant part:

Section Il Family Liability and Guest Medical Protection

Coverage X
Family Liability Protection

Losses We Cover Under Coverage:X

Subject to the terms, conditioand limitations of this policywe will
pay damages which amsured personbecomes legally obligated to
pay because dfodily injury or property damagearising from an
occurrenceto which this policy appliegnd is covered by this part of
the policy.

(Pl.’s Mot., Ex. B at § Il, ECF No. 18-at Pg ID 454.) The Policy further
provides, in relevant part:

Coverage Y
Guest Medical Protection

Losses We Cover Under Coverage Y:

We will pay the reasonable expensesurred for necessary medical,
surgical, x-ray and dental seces; ambulance, hospital, licensed
nursing and funeral services; andgthetic devices, eye glasses,
hearing aids, and pharmaceuticdlsese expenses must be incurred
and the services performed withihree years from the date of an
occurrencecausingoodily injury to which this policy applies, and is
covered by this part of the policy.

Each person who sustaibsdily injury is entitled to

this protection when that person is:

1. ontheinsured premiseswith the permission
of aninsured person



(Id. at Pg ID 455.) The Policy defines ‘@tcurrence” as “an accident ... resulting
in bodily injury or property damage.’ld; at Pg ID 436.)

The term “accident” is not defined the Policy, but the Michigan Supreme
Court has held that “‘an accidentas undesigned contingey, a casualty, a
happening by chance, something out ef éisual course of things, unusual,
fortuitous, not anticipated, and nadturally to be expected Nabozny v.
Burkhardt 606 N.W.2d 639, 642 (Mich. 2000) (quotiMasters 595 N.W.2d at
838). The Michigan Supreme Court hasiaed further that “the definition of
accident should be framed from the standpoirthe insured, not the injured party’
and that ‘the appropriate focus of themtéaccident’ must be on both the injury-
causingactor eventand its relation to the resulgrproperty damage or personal
injury.” 1d. (emphasis iMasterg (additional citations and quotation marks
omitted).

The Policy also excludes coverageifgury “intended by, or which may
reasonably be expected to result from ititentional acts or omissions of, any
insured person.” (Pl.’s Mot., Ex. B at 8§ II.C.1, ECF No. 16-3 at Pg ID 456.) This
exclusion is applicable

even if: a) suclmsured personlacks the mental capacity to govern

his or her conduct; b) sudiodily injury ... is of a different kind or

degree than intended or reasonably expected; or €) ... is sustained by a
different person than intend@r reasonably expected.

(1d.)



This Court concludes that the juryrdect in Miller’s criminal case mandates
the finding that his shooting of McCall was not an “accidénthe verdict also
requires this Court to cohmle that McCall's injurywas “intended by” or was
“reasonably ... expected to result from [Milldriatentional or crinmal acts.” As
such, McCall's death resulting from Mitle actions are not covered, or are
excluded from coveragender the Policy.

As indicated, the jury found Miller guilty of voluntary manslaughter. Under
Michigan law, voluntary manslaughteradesser included offense of murder,
“with murder possessing the single additional element of malieedple v.
Mendoza664 N.W.2d 685, 692 (Mich. 2003As the Michigan Supreme Court
provided:

... both murder and voluntary manslaughter require a death, caused by

defendant, with either an intent to kill, an intent to commit great
bodily harm, or an intent to creadevery high risk of death or great

' The jury’s determination is preclusive tasMiller, the insured. While the Estate,
which was not a party to the criminalsea may not be precluded under res judicata
or collateral estoppel from re-litigatingilér’s intent, it does not present evidence
in response to Allstate’s motion to creatgenuine issue of material fact with
respect to this issue. Thsstate, in fact, fails to respond to any of the arguments in
Allstate’s motion and relies solely on itarh that the state cat’s ruling in the
underlying case bars this amti Thus, the Court deemstkstate to be conceding
Allstate’s argumentsSee Brown v. Gojcaj Foods, Into. 09-14537, 2011 WL
1980533, at *3 (E.D. Mich. May 20, 2011)f(a party fails to respond to an
argument raised in a motion the court easume that opposition to the motion is
waived and the motion mde granted.”) (citingdumphrey v. U.S. Attorney Gen.’s
Office, 279 F. App’x 328, 331 (6th Cir. 2008¥¢ee alsaCity of Columbus, Ohio v.
Hotels.com, L.R.693 F.3d 642, 652 (6th Cir. 2012%enerally, an argument not
raised before the districbart is waived on appeall.]”).
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bodily harm with knowledge thaedth or great bodily harm was the
probable result.

Id. Thus, the jury found beyond a reasoeatubt that Miller intended to kill or
greatly harm McCall. In other wordsliller did not shoot McCall by accident.

For these reasons, the Court holdd the Policy does not cover McCall’s
injuries resulting from Miller'sconduct. Therefore, Allate is entitled to summary
judgment against the Estate. For thesaeasons, and because Miller has failed
to respond to Allstate’s Complaint, Alitgge also is entitled to a default judgment
against Miller.

Accordingly,

IT IS ORDERED that Allstate’s motion fosummary judgment (ECF No.
16) isGRANTED:;

IT IS FURTHER ORDERED that Allstate’s motin for default judgment
against Defendant Donald Clayton Miller (ECF No. 11RANTED.

gLindaV. Parker

LNDA V. PARKER
US. DISTRICT JUDGE

Dated: December 20, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on thised@®ecember 20, 2017, by electronic and/or
U.S. First Class mail.

$R. Loury
Gase Manager
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