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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OF MICHIGAN
SOUTHERNDIVISION

AUNDRE WOODLAND, #881703,

Petitioner,
CASE NO. 4:17-CV-13152
V. HONORABLE LINDA V. PARKER
THOMAS WINN,
Respondent.

/

OPINION & ORDER (1) DENYING PETITION FOR WRIT OF HABEAS
CORPUS; (2) DENYING CERTIFICATE OF APPEALABILITY;
& (3) DENYING LEAVE TO PROCEED IN FORMA PAUPERIS

This is a habeas caseohght pursuant to 28 U.S.€2254. Michigan
prisoner Aundre Rashad Woodlari@étitionel) was convicted of conspiracy to
commit assault with intd to commit murdeticH. Comp. LAWS §§ 750.157a,
750.83, following a jury trial in th Wayne County Circuit Court and was
sentenced to 10 to 20 years imprisonmer2013. In his pleadings, he raises
claims concerning the state trial court’sigdiction, the validity of his sentence,
and the sufficiency of the trial evidencd-or the reasons stated herein, the Court
denies the petition for a writ of habeaspgs, denies a certifate of appealability,

and denies leave to proceadorma pauperion appeal.
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FACTSAND PROCEDURAL HISTORY
Petitionels conviction arises from a shootititat occurred at an apartment
in Detroit, Michigan in July of 2010.The Michigan Court of Appeals described
the relevant facts, which are presuncedrect on habeas review, 28 U.S.C.
§ 2254(e)(1)Wagner v. Smith681 F.3d 410, 413 (6th Cir. 2009), as follows:

The jury convicted defendant of conspiring with an
unidentified gunman to assathe victim, with the intent
to murder him, after the viicn and two other individuals
(“the Starks”) confronted defendant in the apartment of the
victim's girlfriend. The victim testified that he had an
on-again, off-again relationghiwith his girlfriend, who
was also the mother of sichild. During the early
morning hours of July 4,0, the victim went to his
girlfriend’s apartment with the Starks to pick up some
clothes. He found defendamiside the apartment and
assaulted him. Defendant Igfie apartment, but returned
approximately 15 to 20 mines later and knocked on the
front door. After the victinanswered the door, defendant
backed away from the door anfighting stance. As the
victim walked toward hima man with a shotgun emerged
from some bushes and shot the victim multiple times.

At trial, the jury heard testimony from the victim, his
erstwhile girlfriend, and police officers involved in the
investigation. Neither of the Starks testified attrial. The
victim and a Detroit Police offer both testified that they
attempted to locate the Starksit were not able to do so.

People v. WoodlandNo. 317384, 2014 WL 7441163, *1 (¢h. Ct. App. Dec. 30,

2014) (unpublished).



Following his conviction and sentencirigtitioner filed an appeal of right
with the Michigan Court of Appeals ramgj claims concerning the effectiveness of
trial counsel regarding the farkito produce the Starks tmstify and the failure to
request a missing witness instruction. eTldourt denied relief on those claims and
affirmed Petitioner’s congtion and sentenceld. at *1-2. Petitioner also filed an
application for leave to appeal withe Michigan Supreme Court, which was
denied in a standard ordeiPeople v. Woodland98 Mich. 854, 864 N.W.2d 574
(2015).

Petitioner then filed an initigdro sehabeas petition with this Court, which
was dismissed without prejudice on exhaustion ground&odland v. WinnNo.
4:16-CV-10289, 2016 WL 695597 (E.D. Mich. Feb. 22, 2016).

Petitioner returned to the state cowtsl filed a motion for relief from
judgment with the state trial court raigithe claims contained in his current
petition. The trial court denied refipursuant to Michigan Court Rule
6.508(D)(3), finding that Petitioner failéd establish actugdrejudice because the
claims lacked merit. People v. WoodlandNo. 12-010753-01-FC (Wayne Co. Cir.
Ct. April 1, 2016). Petitioner filed an dpgation for leave tappeal with the
Michigan Court of Appeals, which was dedibecause he “failed to establish that

the trial court erred in denying tineotion for relief from judgment.” People v.



Woodland No. 334929 (Mich. Ct. pp. Nov. 29, 2016). Petitioner also filed an

application for leave to appeal witthe Michigan Supreme Court, which was

denied because he “failed to meet leden of establishing entitlement to relief

under MCR 6.508(D).” People v. Woodland01 Mich. 860, 900 N.W.2d 629

(2017).

Petitioner thereafter filed his currgmio sehabeas petition with this Court.

He raises the following claims:

(1)

(2)

3)

The trial court lacked jurigction to find him guilty of an
uncharged offense “per the msigate’s return to circuit
court[.]”

The trial court erred in saag offense variables contrary
to the facts of the trial or his own admissions and contrary
to the legislative intent of the scoring guidelines. Trial
counsel was ineffective for failing to object to the scoring.

The prosecution failed to produce legally sufficient
evidence to identify him as @nspirator to assault with
intent to murder beyond a reasonable doubt. Appellate
counsel was ineffective for failg to raise an insufficient
evidence claim and other grounds on direct appeal.

(ECF No. 1 at Pg. ID 8.)

Respondent filed an answer to the pefitcontending that it should be denied

because the claimseaprocedurally defaulted and lack merit.



STANDARD OF REVIEW

The Antiterrorism and Effective DdaPenalty Act of 1996 (“AEDPA”),
codified at 28 U.S.(§ 224 1et seq. sets forth the standard of review that federal
courts must use when considerimgpeas petitions brought by prisoners
challenging their state court convictiong.he AEDPA provides in relevant part:

An application for a writ of habeas corpus on behalf of a
person in custody pursuanttte judgment of a State court
shall not be granted with respect to any claim that was
adjudicated on the merits in State court proceedings unless
the adjudication of the claim —

(1)resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established
Federal law, as determindy the Supreme Court of
the United States; or

(2)resulted in a decision that was based on an
unreasonable determinationtbé facts in light of the
evidence presentedtime State court proceeding.

28 U.S.C§ 2254(d) (1996).

“A state court’s decision is ‘contraty’ . . . clearly established law if it
‘applies a rule that contradicts the goviag law set forth in [Supreme Court
cases]’ or if it ‘confronts a set of factsatrare materially indistinguishable from a
decision of [the Supreme] Court and neteless arrives at a result different from

[that] precedent.” Mitchell v. Esparza540 U.S. 12, 15-16 (2003) (per curiam)

(quotingWilliams v. Tayloy 529 U.S. 362, 405-06 (2000¥ee alsdell v. Cone
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535 U.S. 685, 694 (2002). “[T]he ‘wmsonable application’ prong f
2254(d)(1) permits a federahbeas court to ‘grantehwrit if the state court
identifies the correct governing legalmriple from [the Supreme] Court but
unreasonably applies that principlethe facts of petitioner’s case.Wiggins v.
Smith 539 U.S. 510, 520 (2003) (quotikglliams 529 U.S. at 413kee also

Bell, 535 U.S. at 694. However, “[i]n ordfar a federal court to find a state
court’s application of [Supreme Coupilecedent ‘unreasonable,’ the state court’s
decision must have been more than inect or erroneous. The state court’s
application must have been ‘objectively unreasonabl&Viggins 539 U.S. at
520-21 (citations omittedgee alsdVilliams 529 U.S. at 409. The “AEDPA

thus imposes a ‘highly deferential standard for evaluating state-court rulings,” and
‘demands that state-court decisionggbeen the benefit of the doubt.”Renico v.
Lett, 559 U.S. 766, 773 (2010) (quotihgndh, 521 U.S. at 333, n.7Woodford v.
Viscott, 537 U.S. 19, 24 (2002) (per curiam)).

A state court’'s determination thatkim lacks merit “precludes federal
habeas relief so long as ‘fairminded gisi could disagree’ on the correctness of
the state court’s decision.’Harrington v. Richter562 U.S. 86, 101 (2011)

(citing Yarborough v. Alvaraddb41 U.S. 652, 664 (2004)). The Supreme Court
has emphasized “that even a strong casecf@f does not mean the state court’s

contrary conclusion was unreasonabldd. (citing Lockyer v. Andrade&s38 U.S.
6



63, 75 (2003)). Pursuant§2254(d), “a habeas cdunust determine what
arguments or theories supported or could have supported, the state court’s
decision; and then it must ask whether it is possible fairminded jurists could
disagree that those arguments or theories are inconsistent with the holding in a
prior decision” of the Supreme Courtd. Thus, in order to obtain habeas relief
in federal court, a state prisoner must shibat the state court’s rejection of his
claim “was so lacking in justificatiothat there was an error well understood and
comprehended in existing law beyond any possibility for fairminded
disagreement.” Id; see alsdVhite v. Woodall572 U.S. 415, 419-20 (2014).
Federal judges “are required to afford staburts due respect by overturning their
decisions only when there could be no ceeble dispute that they were wrong.”
Woods v. Donald U.S. , 135 S. Ct. 1372, 1378)(5). A habeas petitioner
cannot prevail as long as it is withirettrealm of possibility” that fairminded
jurists could find the state court decision to be reasona¥eods v. Ethertgn_
U.S. , 136 S. Ct. 1149, 1152 (2016).

Section 2254(d)(1) limits kederal habeas court’'suiew to a determination
of whether the state court’s decision contpavith clearly established federal law
as determined by the Supreme Couthattime the state court renders its
decision. Williams, 529 U.S. at 41%ee alsdKnowles v. Mirzayan¢gé&56 U.S.

111, 122 (2009) (noting that the Supreme Court “has held on numerous occasions
7



that it is not ‘an unreasonable applicatiorcidarly established Federal law’ for a
state court to decline to apply a spedifigal rule that has not been squarely
established by this Court”) (quotiMyright v. Van Patterb52 U.S. 120, 125-26
(2008) (per curiam)).ockyer v. Andrades38 U.S. 63, 71-72 (2003). Section
2254(d) “does not require a state court to give reasons before its decision can be
deemed to have been ‘adjcated on the merits.””Harrington, 562 U.S. at 100.
Furthermore, it “does not require ¢itan of [Supreme Court] cases—indeed, it
does not even requievarenes®f [Supreme Court] caseso long as neither the
reasoning nor the result of the statairt decision contradicts them.Early v.
Packer 537 U.S. 3, 8 (2002%ee alsdMlitchell, 540 U.S. at 16. The
requirements of clearly established law & be determined solely by Supreme
Court precedent. Thus, “circuit preceddoes not constitute ‘clearly established

Federal law as determined by the Suprebourt’™ and it cannot provide the basis
for federal habeas reliefParker v. Matthews567 U.S. 37, 48-49 (2012) (per
curiam);see alsd.opez v. Smitl674 U.S. 1, , 135 S. Ct. 1, 2 (2014) (per
curiam). The decisions of lower fedecaurts, however, may be useful in
assessing the reasonableness of the statrt’'s resolution of an issueStewart v.

Erwin, 503 F.3d 488, 493 (6th Cir. 2007) (citiAglliams v. Bowersgx340 F.3d

667, 671 (8th Cir. 2003)pickens v. Jonex03 F. Supp. 354, 359 (E.D. Mich.



2002).

A state court’s factual determinatioase presumed correct on federal
habeas review.See28 U.S.C§ 2254(e)(1). A habeas petitioner may rebut this
presumption only with clear and convincing evidend&¥arren v. Smith161 F.3d
358, 360-61 (6th Cir. 1998). Moreover, habeas review is “limited to the record
that was before the state courtCullen v. Pinholster563 U.S. 170, 181 (2011).

ANALYSIS

Procedur al Default

As an initial matter, Respondent argtiest Petitioner’'s habeas claims are
barred by procedural default because h¢ fatsed the issues on state collateral
review and the state courts denretef based upon Miggan Court Rule
6.508(D). On habeas review, however, fatleourts “are not required to address
a procedural-default issue before denjdagainst the petitioner on the merits.”
Hudson v. Jones351 F.3d 212, 215 (6th Cir. 2003) (citibgmbrix v. Singletary
520 U.S. 518, 525 (1997)). The Supre@wurt has explained the rationale
behind such a policy: “[jJudicial economy might counsel giving the [other]
guestion priority, for example, if it weemsily resolvablagainst the habeas
petitioner, whereas the procedural-bar ésswolved complicated issues of state

law.” Lambrix 520 U.S. at 525. Such is theseahere. The procedural issues



are somewhat complex and the substantive claims are more readily decided on the
merits. Accordingly, the Qurt need not address the procedural default issue and
shall proceed to the merits of Petitioner’s claims.

Merits

(1) Jurisdiction Claim

Petitioner first asserts that he is entitled to habeas relief because the state
trial court lacked subject matter jurisdictidue to alleged defects in the charging
documents. Petitioner raised this issue dlatral review in the state courts and
the state trial court denied relief fimgj that the court had subject matter and
personal jurisdiction in Petitioner’s criminal case.See WoodlandNo. 12-
010753-01-FC, at *3-5.

The state court’s decision is neitloentrary to Supreme Court precedent
nor an unreasonable applicatioiffederal law or the fast The determination of
whether a particular state court is vesieth jurisdiction under state law and is
the proper venue to hear a criminal case ‘i&inction of the state courts, not the
federal judiciary.” Wills v. Egeler532 F.2d 1058, 1059 (6th Cir. 1976¢e also
Hamby-Bey v. BerghNo. 08-CV-13284, 2008 WL 32287, *2 (E.D. Mich. Aug.

7, 2008);Chandler v. CurtisNo. 05-CV-72608-DT, 2005 WL 1640083, *2 (E.D.

Mich. July 13, 2005)Groke v. TrombleyNo. 01-CV-10045-BC, 2003 WL
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1798109, *5 (E.D. Mich. April 1, 2003xccord Wright v. Angelond 51 F.3d
151, 157-58 (4th Cir. 1998Rhode v. Olk-Long4 F.3d 284, 287 (8th Cir. 1996).
It is well-settled that state courtseahe final arbiters of state law and
federal courts will not int&’ene in such mattersLewis v. Jeffers497 U.S. 764,
780 (1990)see also Bradshaw v. Riché&d6 U.S. 74, 76 (2005) (“[A] state
court’s interpretation of state law, inclagi one announced on direct appeal of the
challenged conviction, binds a fedkecourt on habeas review.Janford v.
Yukins 288 F.3d 855, 860 (6th Cir. 2002Habeas relief does not lie for
perceived errors of state lawSee Estelle v. McGuiy&02 U.S. 62, 67-68 (1991)
(“[1]t is not the province of a federal habeas court to reexamine state-court
determinations on state-law questions.’A state court’s interpretation of state
jurisdictional issues conclusively establishes jurisdiction for purposes of federal
habeas review.Strunk v. Martin 27 F. Appx 473, 475 (6th Cir. 2001).
Petitioner thus fails to state a claim uponahhhabeas relief may be granted as to
this issue.
Additionally, to the extent that Petitioner asserts that trial counsel was
ineffective for failing to challenge the statourt’s jurisdiction, he is not entitled
to relief. To prevail on an ineffecevassistance of counsel claim, a habeas
petitioner must show that counsel’'sfpemance was deficient and that the

deficient performance prejudiced the defen&rickland v. Washingto#66
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U.S. 668, 687 (1984). As to the perf@mnee prong, a petitioner must identify
acts that were “outside thde range of professionalljompetent assistance” in
order to prove deficient performanced. at 690. There is a strong presumption
that trial counsel rendered adequatesagsce and made alignificant decisions

in the exercise of reasdnla professional judgmentld. The petitioner bears the
burden of overcoming the presumption ttie contested actions were sound trial
strategy. A reviewingaurt’s scrutiny of counsel’s performance is highly
deferential. 1d. at 689.

To satisfy the prejudice prong, a pefrter must show that “there is a
reasonable probability that, but for courseinprofessional errors, the result of
the proceeding would have been differentd. at 694. A reasonable probability
is one sufficient to undermine caaénce in the proceeding’s outcoméd. “On
balance, the benchmark flodging any claim of ine#fictiveness must be whether
counsel’s conduct so undermined the prdpactioning of the adversarial process
that the [proceeding] cannot be relmdas having produced a just resultld. at
686.

The Supreme Court has confirmed th&tderal court’s conderation of an
ineffective assistance of counsel clainsiaig from state criminal proceedings is
quite limited on habeas review due to tieference accorded trial attorneys and

state appellate courts reviewing the@rformance. “The standards created by
12



Stricklandand§ 2254(d) are both ‘highly defereal,” and when the two apply in
tandem, review is ‘doubly’ so.’Harrington, 562 U.S. at 105 (internal and end
citations omitted). Whe§ 2254(d) applies, the question is not whether counsel's
actions were reasonable. Rather, thestioe is whether there is any reasonable
argument that counsel satisfigtticklands deferential standard.d.?

In this case, the state trial court mildnat Petitioner’s jurisdictional issues
lacked merit. See Woodlandl2-010753-01-FC, at *3-5.Trial counsel cannot
be deemed ineffective for failing tnake futile omeritless objections. See
Coley v. Bagley706 F.3d 741, 752 (6th Cir. 2014) (“Omitting meritless
arguments is neither professionally unreasonable nor prejudiciahited States
v. Steversom230 F.3d 221, 225 (6th Cir. 2000)Consequently, Petitioner cannot
establish that trial counsel erred andhat Petitioner was prejudiced by counsel’'s
conduct.

(ii) Sentencing Claim

Petitioner next asserts that he is entitled to habeas relief because the state
trial court erred in scoring the offense \anles of the state sentencing guidelines.

Specifically, he asserts that the statd t@aurt erred in scang Offense Variables

! The state trial court did not specificaligdress trial counsel’s effectiveness in
this regard. See WoodlandL2-010753-01-FC, at *3-5. Accordingly, the Court
shall review the issuge novo

13



1 (aggravated use of a weapon), 2 (possession or use of a gun or knife), 3 (degree
of physical injury to the victim), 6 (inteéro kill or injure), and 14 (leader of a
multiple offender situation) of the stasentencing guidelines. Petitioner raised
this issue on collateral review and the statd court denied relief finding that the
Offense Variables 1, 3, Gnd 14 were properly scoradd that any scoring error
with respect to Offense Variable 2 cibrrected, would notfect the applicable
sentencing guideline rangeSee WoodlandNo. 12-010753-01-FC, at *7-10.

The state court’s decision is neitloemtrary to Supreme Court precedent
nor an unreasonable applicatiof federal law or the facts. A sentence imposed
within the statutory limits is generalhot subject to federal habeas review.
Townsend v. Burk&34 U.S. 736, 741 (1948Y,00k v. Stegall56 F. Supp. 2d
788, 797 (E.D. Mich. 1999). @ims which arise out & state trial court’s
sentencing decision are not cognizable upalpeas review unless the petitioner
can show that the sentence imposed exagdue statutory limits or is wholly
unauthorized by law.Lucey v. Lavignel85 F. Supp. 2d 741, 745 (E.D. Mich.
2001). Petitioner's sentence of 10 toy&ars imprisonment is well within the
statutory maximum of life imprisonmentSeeMicH. CompP. LAWS §§ 750.157a,
750.83. Consequently, his sentence ssilated from habeasview absent a

federal constitutional violation.

14



Petitioner’s claim that the trial countred in scoring theffense variables
of the Michigan sentencing guidelinesist cognizable on habeas review because
it is a state law claim.See Tironi v. Birkett252 F. Apfx 724, 725 (6th Cir.
2007);Howard v. White76 F. Appx 52, 53 (6th Cir. 2003) (“A state court’s
alleged misinterpretation of state semiag guidelines and crediting statutes is a
matter of state concern only.heatham v. Hosey2 F.3d 211, 1993 WL
478854, *2 (6th Cir. Nov. 19, 1993)x@aining that departure from state
sentencing guidelines is a state l@auie not cognizable on federal habeas
review); see also Kissner v. Palmé26 F.3d 898, 904 (6th Cir. 20168)cPhail
v. Renico412 F. Supp. 2d 647, 656 (E.D. Mich. 2Q064lleged errors in scoring
the offense variables and determining the semenguideline range do not
warrant federal habeas relief.

Petitioner also alleges, in a conclgséashion, that trial counsel was
ineffective for failing to object to the sang of the offense variables. The state
trial court denied relief on this clairmfiling that trial counsel objected to the
scoring of Offense Variables 6, and 14 and that Offem¥ariables 1, 3, 6 and 14
were properly scored and any error iorseg Offense Variable 2 would not affect
the guideline range.See Woodlandl2-010753-01-FC at *7 n. 4, *7-9.

The state court’s denial of relief on thésue is neither contrary to Supreme

Court precedent nor an unreasonable application of federal law or the facts. First,
15



Petitioner’s ineffective assistance of titalunsel claim is partially belied by the
record, which indicates that counsel obgelcto the scoring of Offense Variables

2, 6, and 14. SeeSent. Tr., pp. 8-9, 11, 15. Second, given the state trial court’s
ruling that the disputed offense variables were properly scored and that any error
in scoring Offense Variable 2 would raffect the sentencing guideline range,
Petitioner cannot establish that trial coureseéd and/or that he was prejudiced by
counsel’s conduct so as to estdblisat counsel was ineffective undgrickland

As discussed above, trial counsel cannaiéemed ineffective for failing to make
futile or meritless objections.Coley, 706 F.3d at 752teverson230 F.3d at

225.

Additionally, to the extent tha&etitioner challenges the state court’s
interpretation of state law regarding smring of the offense variables and the
application of state law (includin@eople v. LockridgeB70 N.W.2d 502 (Mich.
2015)), he is not entitled to relief. Asm@ained, “a state court’s interpretation of
state law, including one announced on diegaieal of the challenged conviction,
binds a federal court sitting on habeas revievdfadshaw 546 U.S. at 76;

Sanford 288 F.3d at 860. State courts arefihal arbiters of state law and the
federal courts will not int&ene in such mattersLewis 497 U.S. at 780Qviedq
809 F.2d at 328. Petitioner failsstate a claim upon which relief may be

granted as to any such state law issues.
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A sentence may violate federal due @&, however, if it is carelessly or
deliberately pronounced on an extensiud enaterially false foundation which the
defendant had no opportunity to correciownsengd334 U.S. at 741see also
United States v. Tucket04 U.S. 443, 447 (1972) (citifgpwnsenyt United
States v. Sammor&l18 F.2d 592, 603 (6th Cir. 1990) (explaining that a defendant
must have a meaningful opportunityrebut contested sentencing information).

To prevail on such a claim, a petitiomeust show that the court relied upon the
allegedly false information.United States v. Polsellr47 F.2d 356, 358 (6th Cir.
1984);Draughn v Jabe803 F. Supp. 70, 81 (E.D. Mich. 1992). Petitioner makes
no such showing. Rather, the recehlws that he had a sentencing hearing
before the state trial court with apportunity to challenge the sentencing
information. He also dilenged his sentence on ctdleal review in the state
courts. Petitioner fails to establish tlia¢ state trial court relied upon materially
false or inaccurate information imposing his sentee which he had no
opportunity to correct.

Petitioner further seems to assert that the trial court relied upon facts not
proven beyond a reasonable doubt at trial nor admitted by him in scoring the
guidelines and imposing his sentence inatioin of his Sixth Amendment rights.

Petitioner cites.ockridge 870 N.W.2d 502 and referessfederal cases in his

17



petition? Such a claim arises from the United States Supreme Court’s decisions
in Apprendi v. New Jerse$30 U.S. 466 (2000Blakely v. Washingtqrb42 U.S.
296 (2004); and\lleyne v. United State570 U.S. 99 (2013). lApprend) the
Supreme Court held that, “[ofhthan the fact of a pni@onviction, any fact that
increases the penalty for a crime beyorelghescribed statutory maximum must
be submitted to a jury, and proved beyond a reasonable dopipiendj 530
U.S. at 490. IBlakely the Supreme Court clarified “that the ‘statutory
maximum’ forApprendipurposes is the maximumrgence a judge may impose
solely on the basis of the facts reflectedhe jury verdict or admitted by the
defendant.” Blakely, 542 U.S. at 303. I|Alleyne the Supreme Court extended
Apprendito mandatory minimum sentencedjng that any fact that increases a
mandatory minimum sentence is an “element” of the offense that must be
submitted to the jury and proven beyond a reasonable dcAieyne 570 U.S. at
111-12.

In Lockridge the Michigan Suprem@ourt held that, undeklleyne the

Michigan sentencing guidelines viatahe Sixth Amendment because the

2 The state trial court ruled that Petitioneais not entitled to relief on this issue on
collateral review unddrockridge but did not discuss federal law with respect to

this issue. See Woodlandl2-010753-01-FC, at *9-10. Accordingly, the Court
shall review this particular issu® novo

18



guidelines fequirejudicial fact-finding beyond facts admitted by the defendant or
found by the jury to score offense variables thandatorilyincrease the floor of
the guidelines minimum sentence rangd.bckridge 870 N.W.2d at 506. The
court’s remedy was to makeetiguidelines advisory onlyld. at 520-21. The
Sixth Circuit recently issued a decision agreeing Wwabkridgeand ruling that
Alleyneclearly established that Michigan’s preckridgemandatory minimum
sentencing guidelines scheme wield the Sixth AmendmentRobinson v.
Woods 901 F.3d 710, 716-18 (6th Cir. 2018T.he Sixth Circuit explained that
“[a]t bottom, Michigan’s setencing regime violatedlleyne’s prohibition on the
use of judge-found facts to increamandatory minimum sentencesld. at 716.
This Court is bound by the Sixth Circuit’s decision.

Alleyneapplies to Petitioner’s case. ti#ener was sentenced on July 11,
2013 just afteAlleynewas decided on June 17, 2013lleynewas thus clearly
established law before #ener’s conviction and seanhce became final and,
therefore, governs his sentencinélleyne however, does not afford Petitioner
habeas relief. Petitioner fails to sufficiendiifege and/or establish that the trial
court relied upon judicially found facts that were not proven beyond a reasonable
doubt or admitted by him. Conclusojegations, without evidentiary support,
do not provide a basis for habeas reli€fross v. Stovall238 F. Apfx 32, 39-40

(6th Cir. 2007)Prince v. Straup78 F. Appx 440, 442 (6th Cir. 2003YVorkman
19



v. Bell 178 F.3d 759, 771 (6th Cir. 1998) (findithat conclusory allegations of
ineffective assistance of counselmut justify federal habeas relie§ee also
Washington v. Reni¢d55 F.3d 722, 733 (6th Cir. 2006) (finding that bald
assertions and conclusory allegationsixdoprovide sufficient basis to hold an
evidentiary hearing in habeas proceedings).

Petitioner essentially objects to the sngrof the variables at issue because
() the state trial court scored the \&dbies as reflecting a multiple offender
situation and (ii) he was not found guilty @firearm violation. Notably, as the
state trial court explained, “the pldamguage of the [relevant] statute requires
assessment of points where ‘a firearm wasluirged at or toward a human being’
[and] it does not require that [a] defent@dimself discharged the firearm.See
Woodland No. 12-010753-01-FC, at *7. Thus, the jury’s verdict finding
Petitioner guilty of conspiracy to comnaissault with intent to commit murder,
establishes that he engaged in a migtgifender situation and negates his
argument. The jury’s verdict wasasonable and supged by sufficient
evidence, and a review of the state tc@alirt’s decision indicates that the scoring
of the disputed offense variables wagorted by the victim’srial testimony and
the jury’s verdict. See WoodlandNo. 12-010753-01-FC, at *7-9. Petitioner
fails to show that the state trial court violated his constitutional rights at

sentencing. Thus, habeas relief is not warranted on this claim.
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(iii) Sufficiency of the Evidence Claim

Lastly, Petitioner asserts that he is entitled to habeas relief because the
prosecution failed to present sufficienidance to support his conviction. The
Due Process Clause “peats the accused against conviction except upon proof
beyond a reasonable doubt of every faciessary to constitute the crime with
which he is charged.”In re Winship 397 U.S. 358, 364 (1970). The relevant
guestion is whether, after viewing the exde in the light most favorable to the
prosecution, any rational trier of fact cdulave found the essential elements of the
crime beyond a reasonable doultackson v. Virginia443 U.S. 307, 318-19
(1979). The sufficiency of the evidenstandard “must be applied with explicit
reference to the substantive elementhefcriminal offense as defined by state
law,” Jackson443 U.S. at 324 n.16, and through the framework of 28 U§S.C.
2254(d). Martin v. Mitchell 280 F.3d 594, 617 (6th Cir. 2002). Thus, under the
AEDPA, challenges to the sufficiency oktlvidence “must survive two layers of
deference to groups who might view fdifferently” than a reviewing court on
habeas review—the factfinder at triadathe state court on appellate review—as
long as those determinations are reasonaBewn v. Konteh567 F.3d 191, 205
(6th Cir. 2009).

Additionally, “it is the responsibility ofhe jury—not the court—to decide

what conclusions should be drawnrfrahe evidence admitted at trial.Cavazos
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v. Smith 565 U.S. 1, 2 (2011) (per curiam)A federal court may not re-weigh the
evidence or re-determine theedibility of the witnesses.Marshall v. Lonberger
459 U.S. 422, 434 (1983Matthews v. Abramajty819 F.3d 780, 788 (6th Cir.
2003). A habeas court must defer toféefinder at trial for its assessment of
the credibility of witnesses.Id.

Under Michigan law, the elementsadsault with intent to commit murder

are: (1) an assault (2) with an actuaémt to kill (3) which if successful, would
make the killing murder.See Warren v. Smith61 F.3d 358, 361 (6th Cir. 1998)
(citing Michigan law);People v. Erickserv93 N.W.2d 120 (Mich. Ct. App.
2010); McH. Comp. LAws § 750.83. A conspiracy under Michigan law involves
the mutual agreement or understanding, express or implied, between two or more
persons to commit a criminal act@tegal act by unlawful meansPeople v.
Anderson 340 N.W.2d 634 (Mich. 1983); idH. Comp. LAws § 750.157a. A
conspiracy may be established by girsstantial evidence and may be based on
inference. People v. McKenzjé&22 N.W.2d 661 (Mich. Ct. App. 1994). Direct
proof of agreement is not required, noitisecessary that a formal agreement be
proven. It is sufficient if the circustances, acts, and conduct of the parties
establish an agreement in facReople v. Justices62 N.W.2d 652 (Mich. 1997).

As with any crime, the prosecution must prove beyond a reasonable doubt

that the defendant committed the charged offenBeople v. Oliphant250
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N.W.2d 443 (Mich. 1976)eople v. Yos749 N.W.2d 753 (Mich. Ct. App.
2008);People v. Kern149 N.W.2d 216 (Mich. Ct. App. 1967). Direct or
circumstantial evidence and reasonableratiees arising from that evidence may
constitute satisfactory proof tfe elements of an offendéeople v. Nowagl14
N.W.2d 78 (Mich. 2000)People v. Jolly502 N.W.2d 177 (Mich. 1993),
including the identity of the perpetrat@ell v. Straub 194 F. Supp. 2d 629, 647
(E.D. Mich. 2002)Kern, 149 N.W.2d at 218, and intent or state of mirf@eople

v. Dumas563 N.W.2d 31 (Mich. 1997).

Petitioner raised this claim on collateral review in the state courts and the
state trial court applied thklacksorstandard and denied relief finding that the
prosecution presented sufficient evidet@wsupport Petitioner’s conspiracy to
commit assault with intent ttommit murder conviction.Woodland No. 12-
010753-01-FC, at *5-7. The cowxplained in relevant part:

The testimony at trial established that on the night/early
morning of the incident, defendant was beaten by the
victim while at the home of the victim's girlfriend.
Defendant rushed out of the home and fifteen to twenty
minutes later returned, knocking on the door. The door
was answered by the victim, who testified that when he
opened the door, defendant assumed a ‘fighting stance’
and backed up off the porchThe victim exited the home,
following defendant. It was then that the victim was
approached and shot byetlinknown assailant who had
been hiding in some bushes. From the testimony, a
rational trier of fact could hee inferred that there was an
agreement between thdefendant and the unknown
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assailant to draw the victim out of the house and assault

him with the shotgun in retaliation for the beating that

defendant had suffered at thend of the victim. Based

upon the record, there is sufficient evidence of a

conspiracy to commit assault with the intent to murder.
Woodland No. 12-010753-01-FC, at *6-7.

The state court’s decision is neitloentrary to Supreme Court precedent
nor an unreasonable applicatioinfederal law or the facts. The testimony of the
shooting victim provided sufficient evidesa to establish that Petitioner engaged
In a conspiracy to commit assault witlient to commit murder. The victim
testified that on the night of the shooting, he went to his girlfiseapartment and
found Petitioner and his girlegnd in bed naked, that kkenfronted Petitioner and
beat him (while the Stark brothers obhagst), and that Petitioner eventually fled
the apartment. 5/29/13 Trial Tr., pp. 63-80. About 15 to 20 minutes later, the
victim heard someone knocking on the daohen he opened the door, Petitioner
backed off the porch, assumed a fighting stance in the parking lot, and was yelling
something like “come on man.’ld. at 96-98. The victim went outside and an
unidentified and unknown man came outled bushes with a shotgun pointed at
him. Id. at 101. The victim attempteo grab the gun, and the unknown
assailant shot him in the hand, thenwhest, and then in the chest/area under his

right side, with a total of five gunshotdd. at 101-10. The unknown assailant

did not take any of Petitioner’s loelgings nor shoot at anyone elskl. at 111-
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12. The victim had to have his arfrgqm before the elbow and down, amputated
as a result of the shootingld. at 117. Such evidence, and reasonable inferences
therefrom, establish that Petitionemspired with the unknown assailant to
commit an assault with intent to contrmurder. To be sure, a victim’s
testimony alone can be cditgtionally sufficient to sustain a convictionSee
Tucker v. Palmers41 F.3d 652, 658 (6th Cir. 2008) (citing cases).

Petitioner challenges the credibility detémations and inferences the jury
drew from the testimony presented atltriddowever, it is the job of the
fact-finder at trial, not a federal habeasid, to resolve evidentiary conflicts.
Cavazosb65 U.S. at 7Jackson443 U.S. at 32@ylartin, 280 F.3d at 61&ee
also Walker v. Engler03 F.2d 959, 969-70 (6th Cir983) (“A federal habeas
corpus court faced withr@cord of historical facts that supports conflicting
inferences must presurmeven if it does not affirmatively appear in the
record—that the trier of fact resolvedhga such conflicts in favor of the
prosecution, and must defer to that resolution.”). The jury’s verdict was
reasonable. The evidence presented atiddevrewed in a light favorable to the
prosecution, established beyond a osable doubt that Petitioner committed the
crime of conspiracy to commit as$awith intent to commit murder.

As part of this claim, Petitioner alssserts that apli&te counsel was

ineffective for failing to raise the infficient evidence clan, and the other
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collateral review claims, on direct appearlhe right to the effective assistance of
counsel includes the right to the effective assistance of appellate counsel on direct
appeal. Evitts v. Lucey469 U.S. 387, 396 (1985). To prevail on a claim of
ineffective assistance of appellatauosel, a petitioner must demonstrate that
appellate counsel’s performamwas deficient and that the deficient performance
prejudiced the appealStrickland 466 U.S. at 687. It is well-established,
however, that a criminal defendant doesmie a constitutional right to have
appellate counsel raise everyn-frivolous issue on appeallones v. Barnegl63
U.S. 745, 751 (1983). The Sepne Court has explained:

For judges to second-guesgasonable professional

judgments and impose on appexicounsel a duty to raise

every “colorable” claim suggted by a client would

disserve the . . . goal of vigmrs and effective advocacy .

... Nothing in the Constitution or our interpretation of that

document requires such a standard.
Id. at 754. Strategic and tactical otes regarding which issues to pursue on
appeal are “properly left to the soupbfessional judgment of counsel.United
States v. Perry908 F.2d 56, 59 (6th Cir. 1990)In fact, “the hallmark of
effective appellate advocacy” is tlgrocess of ‘winnowing out weaker arguments
on appeal and focusing on’ thasere likely to prevail.” Smith v. Murray477

U.S. 527, 536 (1986) (quotirBarnes 463 U.S. at 751-52).“Generally, only

when ignored issues are clearly stronpan those presented will the presumption
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of effective assistance oppellate counsel be overcomeMonzo v. Edwards
281 F.3d 568, 579 (6th Cir. 2002). Afipge counsel may deliver deficient
performance and prejudice a defendanbiwtting a “dead-bang winner,” defined
as an issue which was obvious from thd teaord and would have resulted in
reversal on appealMeade v. Lavigne265 F. Supp. 2d 849, 870 (E.D. Mich.
2003)3

In this case, the recordveals that appellat®gnsel raised reasonable,
albeit unsuccessful, claims concerning the missing witnesses and the jury
instructions on direct appeal. Petitionalsféao show that by raising those claims,
and omitting the collateral review claipegppellate counselsonduct fell below
an objective standard of reasonableness. noted above, a defendant does not
have a constitutional right to raiseegy non-frivolous issue on appeallones
463 U.S. at 751. Moreover, given the staburt’s ruling and this Court’s ruling
that the habeas claims lagierit, Petitioner cannot estah that appellate counsel
erred and/or that he was prejudidgdcounsel’s conduct as required by

Strickland See Shaneberger v. Joné45 F.3d 448, 452 (6th Cir. 2010) (citing

3 The state trial court did not rule on thefiective assistance of appellate counsel
claim directly, and declined to address ipast of the procedural default analysis
because it found that Petitionerda to show actual prejudice.See Woodland
12-010753-01-FC at *3 fn. ¥3-10. Accordingly, the Court shall review the
issue de novo.
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Greer v. Mitchell 264 F.3d 663, 676 (6th Cir. 2001))Therefore, habeas relief is
not warranted on this claim.
CONCLUSION

For the reasons stated, the Court codek that Petitioner is not entitled to
federal habeas relief on his claims.

Accordingly,

IT ISORDERED that the CourDENIES andDISMISSESWITH
PREJUDI CE the petition for a writ of habeas corpus;

IT ISFURTHER ORDERED that the CourDENIES a certificate of
appealability because Petitioner has not neadebstantial showing of the denial
of a constitutional right and has not damstrated that reasonable jurists would
find the Court’'s assessment oétblaim debatable or wrongSee28 U.S.C§
2253(c)(2) (stating that a certificate ayfpealability may issue “only if the
applicant has made a substantial showing of the denial of a constitutional right”);
Slack v. McDaniel529 U.S. 473, 484-85 (2000)xdaining that, when a court
denies habeas relief on the merits, the wuttigl showing threshold is met if the
petitioner demonstrates that reasonahbiistsiwould find the court’s assessment
of the claim debatable or wrondytiller-El v. Cockrell 537 U.S. 322, 327 (2003)

(explaining that the substantial showing threshold is met if the petitioner shows
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that “jurists could conclude the isssipresented are adequate to deserve
encouragement to proceed further”);

IT ISFURTHER ORDERED that the CourDENIES Petitioner leave to
proceedn forma pauperi®n appeal as an appeahnat be taken in good faith.

SeeFeD. R.APP. P. 24(a).

s/ Linda V. Parker
LINDA V.PARKER
U.S. DISTRICT JUDGE

Dated: June 25, 2020

| hereby certify that aapy of the foregoing documewas mailed to counsel of
record and/or pro se parties on ttiege, June 25, 2020, by electronic and/d3.
First Class mail.

s/ R. Loury
CaseManager
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