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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

AFT MICHIGAN,
Plaintiff,

V. CivilCaseNo. 17-cv-13292
Honorabld.inda V. Parker

PROJECT VERITAS, a foreign

corporation, and MRISA L. JORGE,

a/k/a MARISSA JORGE, a/k/a

MARISSA PEREZ,

Defendants.
/

OPINION AND ORDER DENYING PLAINTIFF’'S MOTION FOR
PRELIMINARY INJUNCTION (ECE NO. 7)

l. Introduction

Plaintiff, AFT Michigan, initiated thisgawsuit on or about September 28,
2017 in the Third Circuit Court for theo@nty of Wayne, Michigan. (ECF No. 1
at Pg ID 1.) On October 6, 2017, Dediants Project Veritas (“Defendant PV")
and Marisa L. Jorge, a/k/a Marissa Joiaj&/a Marissa PergZDefendant Jorge”)
filed a Notice of Removal to this Courtld() Plaintiff filed an Amended
Complaint in state court on October2®17 and, with Defendants’ consent, a
Second Amended Complaint in this Cooint October 17, 2017. (ECF No. 1 at Pg

ID 2; ECF No. 6.)
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Plaintiff alleges Defendant Jorgeasolitical actor for Defendant PV and
gained access to AFT Michigan by fralenhtly misrepresenting herself as a
student at the University of MichigarPlaintiff believes Defendant Jorge
unlawfully accessed and transmitted projang and confidential information and
engaged in unlawful and unauthorized sulaece of Plaintiff's employees. (ECF
No. 6 at Pg ID 91.)

Presently before the Court is Plaffis Motion for Preliminary Injunction,
filed on October 17, 2017. (ECF No. Defendants filed aesponse on October
24, 2017, and Plaintiff filed a reply on @ber 30, 2017. (ECF Nos. 24 & 25-1.)
On November 30, 2017, the parties filed supplemental briefs in response to the
preliminary injunction. (ECF Nos. 39 & 40.)

I Background

According to Plaintiff, Defendant PV is an organization that uses its
employees to infiltrate organizatioftg the purpose of securing proprietary
information, which it distorts and publishiesthe media. (ECF No. at Pg ID 95.)
Plaintiff believes Defendant Jorge ipalitical operative for Defendant PV and
gained access to AFT Michigan to adea Defendant PV'’s political agenda.
(ECF No. 6 at Pg ID 96.)

In the spring of 2017, Defendant Jorggressed interest to Plaintiff for a

possible internship.ld. at Pg ID 93.) Defendant Jorge identified herself as



Marissa Perez and represented that sheavgsdent at the Unérsity of Michigan
and interested in teacly the second gradeld() Plaintiff interviewed Defendant
Jorge, and she began hetemmship in May 2017.1d.) Defendant Jorge was
assigned to projects that were aligned with her interests in charter schdgls. (
Sometime after the start of Defenddatge’s internship, she began to seek
information unrelated to her assignments, including employee grievalited. (
Pg ID 94.) Several of Plaintiff’'s employees withessed Defendant Jorge sitting,
without permission, at the computer témals of other employees, accessing files
and records without authorizatiomdaworking late in the office without
supervision. Id.) Also, Defendant Jorge would often ask the staff questions
regarding information not avabé& to the general publicld( at Pg ID 96.)
Plaintiff's employees noticed Defendalutrge would often carry her cellular phone
wherever she went and believed shes wexording meetings and Plaintiff's
employees. I¢.)

Due to inconsistent statements Defartdborge made to various employees,
Plaintiff soon discovered #t Defendant Jorge wagver a student at the
University of Michigan, and Marissa Peneas not her real name. (ECF No. 7 at
Pg ID 120.) Believing Defendantsbe in possession of proprietary and
confidential information, Plaintiff seeksjunctive relief to enjoin Defendants from

publishing or disseminating any informati Defendant Jorge unlawfully obtained.



Plaintiff initiated this lawsuit on $gember 28, 2017 in the Third Circuit
Court for the County of Wayne, MichigafECF No. 1.) On September 29, 2017,
Third Circuit Court Judge Brian R. Sullivan issued a Temporary Restraining Order
enjoining Defendants from publishing or deging confidential and/or proprietary
information relating to Plaintiff, its emplegs, officers, or affates that was taken
from Plaintiff without consent. (ECRNo. 23). Defendants filed a Notice of
Removal to this Court, and the case wasasigned to Judge Paul D. Borman.
During a teleconference on October 10, 2Qlidge Borman ordered the parties to
brief the Court on the appropriateness téraporary restraining order in light of
the potential First Amendment implication®n October 20,@L7, this matter was
reassigned to the undersigned. (ECF No. 10.)

After the conclusion of the partieltiefing, on November 15, 2017, this
Court held a hearing on Plaintiff's requést a preliminary injunction. After
hearing testimony from Plaintiff’'s forenstomputer examiner, Kevin Smith, about
the documents Defendant Jorge allegedisappropriated, the Court ordered the
parties to file supplemental briefs. On November 30, 2017, the parties filed
supplemental briefs addressing whether281 documents Plaintiff produced were
trade secrets under the Michigan Unifofimade Secrets Acts (“MUTSA”). (ECF

Nos. 37, 39 & 40.) Defendés further supplemented their brief on December 12,



2017, and Plaintiff filed a response, alsa December 12, 2017{ECF Nos. 43 &
44.)
[ll.  Preliminary Injunction Standard
A court must balance four criteriadeciding whether to issue a preliminary
injunction:
(1) whether the movant has a strong likelihood of success on the
merits; (2) whether the movant wouddffer irreparable injury without
the injunction; (3) whether the ismuce of the injunction would cause
substantial harms to others; and ether the public interest would
be served by the issuance of the injunction.
Bailey v. Callaghan715 F.3d 956, 958 (6th Cir. 2013) (quotidgnter v.
Hamilton Cnty. Bd. of Election$35 F.3d 219, 233 (6th Cir. 2011)) (brackets
omitted).
IV. Applicable Law & Analysis
A.  Plaintiff's Likelihood of Success on the Merits
Plaintiff states that it has a strolkelihood of success with respect to

violations of MUTSA, the Michigan Eagdropping Act, and Defendant Jorge’s

breach of fiduciary dufy (ECF No. 7 at Pg ID 132-33.)

! Plaintiff's seventh cause of action in its Secondefsded Complaint is titled “Breach of Fiduciary Duty.”
(ECF No. 6 at Pg ID 103.) However, Plaintiff allegethim this cause of action that Plaintiff also had a duty of
loyalty.



1 MUTSA
MUTSA protects against the misappr@tion of trade secrets by improper
means. Plaintiff seeks injutiee relief pursuant to MUTSAMich. Comp. Laws 8§
445.1903(1), which provides injunctivelief for actual or threatened
misappropriation. MUTSA dafies “misappropriation” as

(i) Acquisition of a trade secret another by a person who knows or
has reason to know that the teadecret was acquired by improper
means.
(i) Disclosure or use of a tradecret of another without express or
implied consent by a person who did 1 or more of the following:
(A) Used improper means to acquire knowledge of the trade
secret.
(B) At the time of disclosure or use, knew or had reason to
know that his or heknowledge of the trade secret was derived
from or through a person who had utilized improper means to
acquire it, acquired under circumstas giving rise to a duty to
maintain its secrecy or limit itsse, or derived from or through
a person who owed a duty to the person to maintain its secrecy
or limit its use.
(C) Before a material changd his or her position, knew or
had reason to know that it was a trade secret and that
knowledge of it had been acqudrby accident or mistake.

Mich. Comp. Laws § 445.1902(b). “Inmgger” is defined as “theft, bribery,
misrepresentation, breach, or inducemerd bfeach of a duty to maintain secrecy
or espionage through electronic ayaother means.” Mich. Comp. Laws §

445.1902(a).



Before a court can grant injunctivelief under MUTSA, Plaintiff must
show the alleged misapproped information is a “tradsecret.” MUTSA defines

“trade secrets” as

information, including a formulapattern, compilation, program,
device, method, technique, or presethat is both of the following:

(i) Derives independent economiclwa, actual or potential, from not
being generally known to, and nbeking readily ascertainable by
proper means by, other persons who can obtain economic value from
its disclosure or use.

(i) Is the subject of efids that are reasonable under the
circumstances to maintain its secrecy.

Mich. Comp. Laws § 445.1902(d). Miclaig courts apply the following factors
when determining if informatiois a trade secret under MUTSA:
(1) extent to which information isnown outside of owner’s business,
(2) extent to which information is known by employees and others
involved in business, (3) extent of measures taken to guard secrecy of
information, (4) value of informain to owners and competitors, (5)
amount of effort and money expendaddeveloping information, and
(6) ease or difficulty with whic information could be properly
acquired or duplicated by other.
PrimePay, LLC v. BarnetNo. 14-11838, 2015 WL 24082, at *21 (E.D. Mich.
May 20, 2015) (quotin@pura Global Techs., Inc. v. Magna Donnelly Co#p2 F.
Supp. 2d 855, 859 (E.D. Mich. 20093ge e.g.GeoLogic v. Comput. Sys. v.
MacLean No. 10-13569, 2015 WL 5460644 ,*at(E.D. Mich. Sept. 17, 2015);

Stryker Corp. v. Ridgewalo. 13-cv-1066; 14-cva®, 2015 WL 8759220, at *10



(W.D. Mich. Dec. 14, 2015Ajuba Intern., LLC v. SaharjdNo. 11-cv-12936,
2014 WL 3420524, at *6-7 (E.D. Mich. July 14, 2014).

Plaintiff produced 221 documents thathtaracterizes as either trade secrets
or confidential and summarily states

The Documents presented to theu@ (excepting those listed) meet
this definition [of trade secret]. ii5t, the information is not generally
known. Much of the materialvas created by AFT Michigan
(including some created by “Perez”The information is not known
throughout the public educationmmunity; it was assembled as part
of the Federation’s overall strategggarding charter schools. AFT
Michigan engaged in reasonabl#ods to safeguard the material;
access to the Federation’s office is restricted to those who are
admitted—the public does not hawaecess. With certain of the
materials, the Document was theoguct of several years of effort
(“Who’s Running This Place”). @hsiderable staff time has been
expended to produce itWhile other entities mighbe able to produce
similar Documents, they would hate start from the beginning. The
material is not easily duplicated.

(ECF No. 39 at Pg ID 1222.) Plaintdbncedes that Nate Walker’'s resume,
application and loan documents are not trade secietsat(Pg ID 1221.)
Additionally, Plaintiff does not provida description of dagnents numbered 167-
171. Therefore, documents numberedl®4Nate Walker'sesume, 123-127,
Nate Walker’s resume with writteaorrespondence, 156-166prtgage loan
application, and 167-171 will ntse examined under MUTSA.

The Court will address Plaintiff's documents in turn.

Documents Numbered 1-11



According to Plaintiff, documentsumbered 1-11 “reflect research
performed at the Federation (includingaasch performed by ‘Perez’) with respect
to charter schools.” (ECF No. 39 at Pgl1214.) Plaintiff asserts that these
documents were used to develop stygtaend to organize employees at charter
schools. Id.) The documents primarily conswtpie charts with no explanatory
data and the personal contadbimmation of a planning team.

It is unclear if the documents nusried 1-11 are known outside AFT and its
employees, or if the information generally known among the public education
community. The documents appear tehao actual or potential independent
economic value. It is difficult to detaine if there would be any difficulty
acquiring or duplicating the information because it is unclear as to what the
information represents. Finally, the mewes taken to guard the secrecy of the
documents are insufficient. Althoughailtiff asserts that AFT’s building is
secured and not open to the public, Ri#igave Defendaniorge unfettered
access to its building and its alleged &agcrets without verifying her identity.
Plaintiff allowed Defendant Jorge to wadite without supervision. Also, as
supported by a number of the documentsvided to the Court, Plaintiff's
employees regularly forwarded allegeaide secrets and confidential information
to Defendant Jorge’s persdmemail account. Most imptantly, the computers of

Plaintiff's employees were not passwqgrotected, which allowed Defendant



Jorge to access Plaintiff's information wlittle to no difficulty. Finally, there is
no allegation that when Defendant Jorges \waen sitting, without permission, at
another employee’s computer terminal, sfas either removed or asked to remove
herself. In short, Plaintiff's conduct doaot support a conclusion that it exercised
extensive measures to guare #ecrecy of its information.

Therefore, the Court does not find tld@cuments numbered 1-11 are trade
secrets.

Documents Numbered 17-45

Plaintiff describes documents numée 17-38 as a presentation about
charter schools developed bgfendant Jorge. (ECF No. 39 at Pg ID 1214.) The
documents consist of a presentatiorinatwith links to publicly available
information, as well as a PowerPoinepentation. Plaintiff states that the
information in the presentation was resd@d and developesblely by Defendant
Jorge.

Documents numbered 39-45 are questidatendant Jorge prepared to ask
Nate Walker. There is no informationfbee the Court to suggest how unanswered
guestions developed by Defendant Jorgdrade secrets. Likewise, Plaintiff has
not stated to the Court how a preseotatiesearched andddoped by Defendant

Jorge is a trade secret.

10



Therefore, Plaintiff has failed show how documents numbered 17-45 are
trade secrets, including whether the speaifformation is generally known to the
public or the public education communitire independent economic value, the
value of the documents to competitarad the difficulty in acquiring or
duplicating the information. Finally, for the reasons stated for documents
numbered 1-11, Plaintiff has failed to shtive sufficiency of the measures taken
to guard the secrecy of the documents.

Documents Numbered 46-109

Documents numbered 46-109 are titled “MEmo.” Plaintiff alleges these
documents were prepared in connectioth\wlans to improve the Detroit Public
Schools. The documents include infation prepared by the Coalition for the
Future of Detroit Schoolchildren (“CFDS&nd IFF. These documents consist of
an orientation packet for leadersigam members, a memorandum dated June
2016 from Tonya Allen addressj a recap of previous legislative action and steps
for moving forward, a memorandumtdd March 2017 ttm Tonya Allen
regarding CFDS expectations for a siegicommittee meeting, general questions
for CFDS, an organizational flow chagight topics for community responses, a
timeline for key activities with presentation instructions and deadlines with dates
that have since passed, a pdf of “Tiwoice is Ours Report,” and a third grade

reading presentation, alpoepared by CFDS.

11



According to Defendants, “The ChoiseOurs Report” has been widely
disseminated and published biLive.com, Mackinac Cest for Public Policy,
and Detroit's NAACP. (ECF No. 40 at Pg 1287.) Plaintiff has not provided
any information to dispute this asserti Furthermore, the contents were not
prepared by Plaintiff, and includes a sta¢@m) as Defendant correctly points out,
that the study will be made public in thdl faf 2017. (ECF No. 37 at Pg ID 959.).

Therefore, Plaintiff has failed to show how documents numbered 46-109 are
trade secrets, including whether the spedcifformation is generally known to the
public or the public education communitire independent economic value, the
value of the documents to competitarad the difficulty in acquiring or
duplicating the information. Finally, for the reasons stated for documents
numbered 1-11, Plaintiff has failed to shtive sufficiency of the measures taken
to guard the secrecy of the documents.

Documents Numbered 110-122

These documents list the personal contacrmation for employees in the
bargaining unit at Caesar Chavez AcaglerAlthough this information may be
confidential, a mere characterizationcohfidentiality does not fall within the
meaning of a “trade sest’ under MUTSA. Furthermore, these documents could
be easily duplicated if the employees voluntarily shared their personal contact and

employee information.

12



Therefore, Plaintiff has failed to show how documents numbered 110-122
are trade secrets, including whether the specific information is generally known to
the public or the public education comnitynthe independent economic value, the
value of the documents as to compesit@nd the difficulty in acquiring or
duplicating the information. Finally, for the reasons stated for documents
numbered 1-11, Plaintiff has failed to shtive sufficiency of the measures taken
to guard the secrecy of the documents.

Documents Numbered 128-155

According to Plaintiff, documents numbered 128-155 are results from an
accountability survey completed by ctarschool employees that Plaintiff
believes can be used to counter its ®éfo The documents consist of personal
contact information with incomplete survagiswers. However, there is no way of
knowing what questions were asked ia gurvey. Although the information may
be confidential, it does not fall withinghmeaning of a tradeecret under MUTSA.

Therefore, Plaintiff has failed to show how documents numbered 128-155
are trade secrets, including whether the specific information is generally known to
the public or the public education comnitynthe independent economic value, the
value of the documents as to compesii@nd the difficulty in acquiring or

duplicating the information. Finally, for the reasons stated for documents

13



numbered 1-11, Plaintiff has failed to shtive sufficiency of the measures taken
to guard the secrecy of the documents.

Documents Numbered 172-178

Plaintiff describes documents numbered 172-178rategly regarding
legislation based on a presentation aarihg confidential information. The
documents consist of questions, concesnggestions, and notes for the United
Way Bill. Again, althouy the documents numbered 1¥28 may be confidential
that does not rise to the level of a agkcret under MUTSAPIaintiff does not
offer any support as to howdllocuments areeade secrets.

Therefore, Plaintiff has failed to show how documents numbered 172-178
are trade secrets, including whether the specific information is generally known to
the public or the public education comnitynthe independent economic value, the
value of the documents as to compesii@nd the difficulty in acquiring or
duplicating the information. Finally, for the reasons stated for documents
numbered 1-11, Plaintiff has failed to shtve sufficiency of the measures taken
to guard the secrecy of the documents.

Documents Numbered 179-188

According to Plaintiff, documents ndrared 179-188 is an article regarding
teacher absenteeism, which was madelabie to a limited audience and not

prepared by Plaintiff. Because the infation was provided to a limited audience,

14



Plaintiff is either unaware or has no cohwbthe extent to which the article has
been disseminated or reproduced. Mogtartantly, the article was not prepared
by Plaintiff.

Therefore, Plaintiff has failed to show how documents numbered 179-188
are trade secrets.

Document Numbered 189

Plaintiff describes document 189rastes Defendant Jorge made while
observing a bargaining session at a tdraschool. However, although the email
contains an attachment that Defendant daggpears to have sent to Nate Walker,
the email itself does not have any contdatirther, the Cotidoes not have any
information about the contents okthattachment that supposedly contain
Defendant Jorge’s notes. As such, tloei€ declines to characterize Defendant
Jorge’s personal notes as a trade secret.

Documents Numbered 190-217

Documents numbered 190-217 is a pdfwho’s Running this Place?” that
Nate Walker sent to Defendant Joigpersonal email on June 12, 2017. It
includes information about charter schoasthgs in Michigan, and according to
Plaintiff, includes Plaintiff's strategfpr organizing and communicating with

members of the Michan legislature.
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However, Plaintiff has failed tdhew how documents numbered 190-217 are
trade secrets, including whether the specifformation is generally known to the
public or the public education communitire independent economic value, the
value of the documents to competitarad the difficulty in acquiring or
duplicating the information. Finally, for the reasons stated for documents
numbered 1-11, Plaintiff has failed to shtive sufficiency of the measures taken
to guard the secrecy of the documents.

Therefore, Plaintiff has not shovhow documentsumbered 190-217 are
trade secrets.

Documents Numbered 218-221

According to Plaintiff, documentsumbered 218-221 consist of material
relating to an employee gviance. The documents agay to be an email from
Johnny Mickels to Defendant Jorg@sersonal email on August 23, 2017.
Although the email could beerceived as being confidiad, nothing in the email
constitutes a trade secret.

Rather than specifically explaining tiee Court how the 221 documents are
considered trade secrets, Plaintiff prasd general and cdasory argument to
support its claim. None of the docants Plaintiff produced fall within the

meaning of a “trade secteds defined by MUTSA.
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Therefore, Plaintiff has not showrlikelihood to succeed on the merits of
its MUTSA claim.
2. TheMichigan EavesdroppingAct
Mich. Comp. Laws § 750.539d provides:

(1) Except as otherwise providedtims section, a person shall not do
either of the following:

(@) Install, place, or use in apyivate place, without the consent of

the person or persons entitled to privacy in that place, any device for

observing, recording, transmitj, photographing, or eavesdropping

upon the sounds or events in that place.

(b) Distribute, disseminate, or tremit for access by any other person

a recording, photograph, or visual image the person knows or has

reason to know was obtained in violation of this section.
Mich. Comp. Laws 8§ 750.539h expresslypydes for the issuance of an injunction
“prohibiting further eavesdropping.” Defendalorge’s internship has since been
terminated so an injunction pursuan&t@50.539d would be fruitless. Again,
Plaintiff alleges that “it is likely | the Defendant obtained information by
recording conversations without conseiolating the Michigan Eavesdropping
Act.” (ECF No. 7 at Pg ID 132.) Plairitg conclusory allegations are insufficient
to show that it has a likelihood to succemdthe merits. Plaintiff speculates that
Defendant Jorge violated § 750.539d biteis no factual support that Defendant

Jorge actually installed, placed oedswithout its consent, any device for

“observing, recording, transmitting, piegraphing, or eavesdropping.” Further,

17



Plaintiff simply states that Defendantrde was often seen with her cell phone, but
not once does Plaintiff allege that samne observed Defendant Jorge using her
cell phone to record or photograph anythifjaintiff further speculates that
Defendant Jorge wore clothing and accdassahat were capable of concealing
cameras or recording devices. Howeteere is no allegation that Plaintiff's
clothing or accessories actually ceated cameras or recording devices.
Therefore, Plaintiff has not shovarlikelihood to succeed on the merits
pursuant to Michigan’s Eavesdropping Act.
3. Breach of Fiduciary Duty and Duty of Loyalty
Plaintiff alleges Defendant Jorge breadter fiduciary duty when she used
her internship position to harm Plafh In Plaintiff's Second Amended
Complaint, Plaintiff alleges Defendalarge breached her fiduciary duty and duty
of loyalty when she engaged in the following:
a) accessing information outside her authorization;
b) accessing information unrelated to her assignment;
c) securing and copying informatiomot generally available to the
public for the purpose of sharinigat information with Defendant
PV.
Pursuant to Mich. Comp. Laws § 445.190&fendants argue that Plaintiff's

tort claims arising out of the misappragiron of a trade secret are displaced by

MUTSA.

18



(1)Except as provide in subsection),(Bhis act displaces conflicting
tort, restitutionary, and other laws of this state providing civil
remedies for misappropriation of trade secret.

(2)This act does not affect any of the following:

(a)Contractual remedies, wilnsr or not based upon
misappropriation of a trade secret.
(b)Other civil remedies that are not based upon
misappropriation of a trade secret.
(c)Criminal remedies, whether or not based upon
misappropriation of a trade secret.
See Rockwell Med., Ine. Yocum76 F. Supp. 3d 63647 (E.D. Mich. 2014)
(“The plaintiffs’ claims for misapproprieon and wrongful disclosure of trade
secrets are governed by the Michigan Omi Trade Secrets Act, which expressly
‘displace[d] conflicting tort, restitutionargnd other laws of this state providing
civil remedies for misapproiion of a trade secret™).

However, Plaintiff contends that ilseach of fiduciary duty and breach of
duty of loyalty claims are broader than its misappropriation clabese Wysong
Corp. v. M.1. Indus 412 F. Supp. 2d 612, 623 (E.D. Mich. 2005) (rejecting
defendant’s argument that plaintiff's alas were displaced by MUTSA). Plaintiff
contends Defendant Jorge breached ercfary duty and duty of loyalty by
“reviewing data which was outsiderteessignment and authorization and
forwarding to herself confidential iormation which was unrelated to her

assignment.” (ECF No. 25 at Pg ID 530Plaintiff further contends that “[s]he

had an obligation to maintain the confidentiality of information to which she was

19



exposed; she had an obligation to neiew data which wa unrelated to her
assignment. She ignored bothld.§

The Court does not find that Plaintiffisiuciary duty claim applies in this
case and declines to recogmia fiduciary duty in theantext Plaintiff would like
the Court to acknowledge. “A breachfafuciary duty claim requires that the
plaintiff reasonably reposed faith, corditte, and trust in the fiduciaryMoross
Ltd. P’ship 466 F.3d 508, 516 (6th Cir. 2006jurther, a fiduciary duty arises in
the following contexts:

(1) when one person places trusttie faithful integrity of another,

who as a result gains superiorityinfluence over the first, (2) when

one person assumes control and oespbility over another, (3) when

one person has a duty to act forgore advice to another on matters

falling within the scope of the relationship, or (4) when there is a

specific relationship that has atfitionally been recognized as

involving fiduciary duties, as witha lawyer and a client or a

stockbroker and a customer.

Mike Vaughn Custom Sports, Inc. v. Riké F. Supp. 3d 735, 753 (E.D. Mich.
2014). Defendant Jorge’s retanship with Plaintiff does not meet the definition of
the conduct that would give rise to a fiduciary duty. Furthermore, under Michigan
law, “[t}he general rule is that themployer-employee relationship does not give
rise to a fiduciary relationship unless #maployee is a high-level employee, or if
there is a specific agency relationship. [T]he concept of fiduciary duty

generally does not apply to typical employeeBdna Ltd. V. Am. Axle & Mfg.

Holdings No. 10-cv-450, 2012 U.S. Dist. MXES 90064, at * 36 (W.D. Mich. June
20



29, 2012) (internal quotatns and citations omitted3pe alsdelphi Auto. PLC v.
Absmeier167 F. Supp. 3d 868, 884 (E.D. Mich. 201%yker 2015 WL
8759220, at *3.

Notably, Plaintiff relies on a case fraime District of Columbia to support
its claim that a fiduciary duty applies tdenns. However, the District Court for
the District of Columbia specifically statéthe District of Columbia courts have
deliberately left the definition of a ‘fidigry relationship’ open-ended, allowing
the concept to fit a wide agraf factual circumstances.Council on Am.-Islamic
Relations Action Network v. Gaubai®3 F. Supp. 2d 31341 (D.D.C. 2011).
However, this jurisdiction has not takerstposition as it relates to a fiduciary
duty to an intern, and Plaintiff has nmbvided case law to state otherwise.
Therefore, Plaintiff has not shown thiahas a likelihood to prevail on the merits
for its breach of fiduciary duty claim.

Plaintiff also alleges a breach of dutyloyalty claim and asserts that as an
intern Defendant “Jorge assumed the sdotg of loyalty to AFT Michigan as full
time employees.” (ECF No. 7 at Pg IR4l) Under a theory of breach of duty of
loyalty, “[a]n employee breaches a dutyloyalty . . . by competing against his
employer without fully disclosing his intest in the competing enterprise.”
Wysong Corp 412 F. Supp. 2d at 624 (citikgngsley Assocs., Inc. v. Del-Met,

Inc.,918 F.2d 1277, 1283 (6th Cir. 1990). “Tiaw will not permit an agent to act

21



in a dual capacity in which his interest conflicts with his duty, without a full
disclosure of the facts to his principalNedschroef Detroit Gp. v. Bemas Enters.
LLC, No. Civ. 14-10095, 2015 U.S. Dist. XES 66967, at *6 (E.D. Mich. May 22,
2015) (quotingSweeney & Moore v. Chapma&5 Mich. 360, 294 N.W. 711,
712-13 (Mich. 1940). Plaintiff alleges tHaefendant Jorge breached her duty of
loyalty by fraudulently misrepresentimgrself, misusing and mishandling
confidential information, and failing tdisclose that she worked for an
organization whose interests conflicted with Plaintiff. Accordingly, the Court
finds that Plaintiff has a likelihood to swmd on the merits of its breach of duty of
loyalty claim.

4. First Amendment Implications

In terms of granting a preliminary injunction, this case raises First
Amendment concerns. The First Amendment, applicable to the States through the
Due Process Clause of the FourteentheAdment, provides that “Congress shall
make no law . . . abridging the freedonspéech ....” U.S. Const. amend. [;
Michigan State AFL-CIO v. Millerl03 F.3d 1240, 1250 (6th Cir. 1997) (citiv
Liquormart, Inc. v. Rhode Islan817 U.S. 484, 489 n.1 (1996)). In a long line of
cases, the Supreme Courshracognized that First Amendment protection extends
to corporations and other associatiofistizens United v. Fed. Election Comm’n

558 U.S. 310, 342 (2010) (citing casese also Pacific Gas &lec. Co. v. Public

22



Util. Comm’n of Cal, 475 U.S. 1, 8 (1986) (“The identity of the speaker is not
decisive in determining whether speésiprotected. Corporations and other
associations, like individuals, contrileuto the discussion, debate, and the
dissemination of information and ideas tha First Amendment seeks to foster.”)
(internal quotation marks and citation omitted).

Defendants argue that the injunctisreffectively a prior restraint on
speech. Plaintiff relies on case law fromchigan state courts that distinguish
when injunctions are appropriate in a First Amendment context: an employee
contract or breach of fiduciary duty. (EGe. 7 at Pg ID 127-28.) Here, there is
no evidence of any employee contracany other agreemebetween Plaintiff
and Defendant Jorge, and, as statsala, Plaintiff's breach of fiduciary duty
claim fails under these facts.

For cases involving prior restraingurts must consider if the publication
“threaten[s] an interest me fundamental than the First Amendment itself and to
forego the prerequisites from the realmegéryday resolution of civil disputes
governed by the Federal Rul@nly if a plaintiff can meethis substantially higher
standard can a court issue an injuncpoohibiting publication of pure speech.”
Ford Motor Co. v. Lang67 F. Supp. 2d 745, 749.(E Mich. 1999) (internal

guotations and citations omitted). Plaintiff has not persuaded the Court that its
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commercial interests are mdiendamental than the Defendants’ First Amendment
right.
The United States Supreme Court noted:
Although the prohibition against prior restraints is by no means
absolute, the gagging of publication has been considered acceptable
only in ‘exceptional cases.’” Even ete questions dadllegedly urgent
national security, or competing cadistional interests, are concerned,
we have imposed this ‘most extraordinary remedy’ only where the
evil that would result from the regage is both great and certain and
cannot be militated by $s intrusive measures.
CBS v. Davis510 U.S. 1315, 1317 (1994ke alsd’roctor & Gamble v.
Bankers Trust Co.78 F.3d 219, 225 (6th Cir. 1996) (“The private litigants’
interest in protecting their vanity dneir commercial self-interest simply
does not qualify as grounds fionposing a prior restraint.”Ford, 67 F.
Supp. 2d at 751;L NJ, Inc.v. NBC-Subsidiary (WCAU-TV), L.Mo. 95-
4078, 2006 U.S. Dist. LEXIS 77431,*dt (E.D. Mich. Oct. 6, 2006).
Plaintiff contends that Defendantsosiid not be able to benefit from
the First Amendment protections fstee speech because they unlawfully
obtained Plaintiff's information. Howevethe Sixth Circuit “has held that
allegedly improper conduct in obtaining the information is insufficient to
justify imposing a prior restraint.Murray Energy Holdings Co. v.

Mergermarket USA, IncNo. 2:15-cv-2844, 2016 U.S. Dist. LEXIS 79183,

at *27-28 (S.D. Ohio June 7, 2016) (citiRgoctor & Gamble Cq.78 F.3d
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at 225 (“Weeks passed with the ‘gagler’ in effect, while the court
inquired painstakingly into hoBusiness Weebbtained the documents and
whether or not its personnel had beevare that they we sealed. While
these might be appropriate lines diuiry for a contempt proceeding or a
criminal prosecution, thegre not appropriate bases for issuing a prior
restraint”). “Only when ‘publicatiofwould] threaten an interest more
fundamental than the First Amendmenglfsis such a restraint justified.”
Proctor & Gamble Cq.78 F.3d at 225.

Therefore, in light of the potenti&irst Amendment issues, a preliminary
injunction most certainly will infringe um Defendants’ Firshmendment right.

B. Irreparable Harm, Harm to Others & the Public Interest

Plaintiff will not suffer irreparable hen because there is no factual support
that Defendants violated either the MUA 8r the Eavesdroppg Act. Moreover,
there is no certainty that what coudd published could harm PlaintifSee CBS
510 U.S. at 131 Proctor & Gamble Cq.78 F.3d at 225. As to the harm to
Defendants, imposing an injunctismould be a severe infringement on
Defendants’ First Amendment right. The Supreme Court has held that “[t]he loss
of First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.’Bays v. City of Fairborn668 F.3d 814, 825 (6th

Cir. 2012) (quotingelrod v. Burns427 U.S. 347, 373 (1976)). Finally, “itis
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always in the public interest to prevent atbns of a party’s constitutional rights.”
Bays 668 F.3d at 825 (quoting & V Lounge, Inc. Wlich. Liquor Control
Comm’n 23 F.3d 1071, 1079 (6th Cir. 1994 Although the Court finds that
Plaintiff will likely prevail on the merit®f its breach of duty of loyalty claim,
based on U.S. Supreme Court and Sixttt @i precedent, the Court nonetheless
finds that Plaintiff's commercial interesséire not greater than the protections
guaranteed by the First Amendment.
V.  Conclusion

For the above reasons, the Court denies Plaintiff's request for preliminary
injunction, and the temporary restraining order is vacated.

Accordingly,

IT IS ORDERED, that Plaintiff's motion for preliminary injunction (ECF
No. 7) isDENIED.

IT IS FURTHER ORDERED, that the temporary restraining order is
VACATED.

g LindaV. Parker

LUNDA V. PARKER
US. DISTRICT JUDGE

Dated: December 27, 2017

| hereby certify that a copy of the fg@ng document was mailed to counsel of
record and/or pro se parties on this d&xecember 27, 2017, by electronic and/or
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U.S. First Class mail.

3 R. Loury

Gase Manager
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