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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

KATHLEEN GALLIGAN, et al,

Plaintiffs, CasdNo. 17-cv-13349
Hon. Matthew F. Leitman
V.

DETROIT FREE PRES&t al,

Defendants.

OPINION AND ORDER (1) GRANTING IN PART AND DENYING IN
PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT (ECF No.
59) AND (2) DENYING DEFENDANTS’ MOTION TO SUPPLEMENT THE

SUMMARY JUDGMENT RECORD (ECF No. 72)

The Plaintiffs in this action, Khleen Galligan, Regina H. Boone, Susan
Mickels, and Ann Zaniewski, all work avorked for Defendant Detroit Free Press
as photographers or reporters. Thelegd that the Fre®ress and Defendant
Gannett Co., Inc. violated the federajual Pay Act of 196329 U.S.C. § 206(d)
(the “EPA”) and the Michigan Elliott-Laes Civil Rights Act,Mich. Comp. Laws
§ 37.220%et seq(the “ELCRA”) by paying them ks than “similarly situated male
colleagues on the basis of their gendendke, even though [thepkerformed similar
duties requiring the same skill, effort, amgdponsibility of maleounterparts.” (Am.
Compl. § 118, ECF No. 9, PagelD.&&e also idy 129, PagelD.86.) Defendants
moved for summary judgmean March 31, 2019 SeeMot. for Summ. J., ECF No.

59.) For the reasons explained below, the CBRANTS IN PART andDENIES
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IN PART Defendants’ motion. The Cdumill permit the claims of the
photographer-plaintiffs tproceed but will enter judgment in favor of the Free Press
on the claims by the reporter-plaintiffs.
I
A
The photographer-plaintiffs in this aati@re Kathleen Galligan and Regina
Boone. Galligan has worked as a fiuithe photographer for the Free Press since
2002. GeeAm. Compl. 1 24, ECF No. 9, Pdf§e68; Galligan De. at 190:5-17,
ECF No. 64-6, PagelD.3452.)The Free Press hired Ggln as a third-year
photographer at a starting salary agproximately $41,070 per yeaBgeDefs.’
Resps. to PIs.” Interrogs., ECF No. 592gelD.893; Galligan Personnel File, ECF
No. 59-18, PagelD.2905; Galligan Offerttex, ECF No. 64-7.) Galligan took an
unpaid leave from the Free Press in 2608 2009 to completa fellowship. See
Mot. for Summ. J., ECF No. 59, PaBer81.) After her fellowship, Galligan
returned to the Free Press at her prior sal&®se (d. At all relevant times, Galligan
was a member of the Newspaperil@of Detroit (the “Guild”).
Galligan received contractually scheeldilsalary increases throughout her
career at the Free PresSeéDefs.” Resps. to Plsinterrogs., ECF No. 59-2,
PagelD.893-895.) She also received merit-based salary increases once she became

eligible for them in 2005.9eePIs.’ Histories, ECF No. 64-9, PagelD.3597; Defs.’



Resps. to PIs.’ Interrogs., ECF No. 59230elD.894-895.) Galligan’s current
salary is approximately $52,572 per ye&@eéResp., ECF No. 64, PagelD.3026;
Pay Chart, ECF No. 59-18, PagelD.2808.)

Boone began working as a full-tippbotographer for the Free Press in 2003.
(SeeDefs.” Resps. to Pls.’ Interrogs., ECF No. 59-2, PagelD.912.) Boone is also a
member of the Guild.See id. The Free Press hird8loone as a second-year
photographer at a starting salary of approximately $35,935 per $earid. Boone
received contractually scheduled salagré@ases and merit pay increases throughout
her career at the Free Pre€ed idat PagelD.912-914; P&hart, ECF No. 59-18,
PagelD.2808.) Boone accegiz voluntary buyout from ¢hFree Press in December
2016. SeeDefs.” Resps. to PIs.’ Interrogs., EQNo. 59-2, PagelD.914.) At the
time, Boone’s salary was agximately $50,563 per yeaiS¢ePay Chart, ECF No.
59-18, PagelD.2808.)

Galligan and Boone have identifiedd¢lb male photographers who worked at
the Free Press at the same time as thehwéno were paid morthan them: Romain
Blanquart, Kirthmon Dozier, and Andre Jacksobed Resp., ECF No. 64,
PagelD.3031-3033.)

B
Ann Zaniewski and Susan Mickels are tteporter-plaintiffs in this action.

The Free Press hired Zaniewski in 2012 general assignment reporter at a starting



salary of $52,0003eeDefs.” Resps. to PIs.’ Inteygs., ECF No. 59-2, PagelD.853;
Zaniewski Offer Letter, ECF No. 59-18&agelD.2804.) Zaniewski received
contractually scheduled salary increagesughout her time dahe Free PressSée
Defs.’ Resps. to PIs.’ Interrogs., ECF No. 59-2, PagelD.853.) In 2014, the Free Press
assigned Zaniewski to the Detroit education bé&ee id. Zaniewski received a
5% pay increase when sitoved to that beatSge id.former Free Press Managing
Editor Julie Topping Decl. 1 19, ECF NaB-17, PagelD.2702.) In 2017, the Free
Press merged Zaniewski’'s Detroit educatieat with the K—12 education beat into
a single beat.SeeDefs.’ Resps. to Pls.’ Interrog€CF No. 59-2, PagelD.854.) A
different reporter was assigned to the newly created I&&=¢.i(). Zaniewski was
reassigned — at her same salatp the Freep Now teant€e id. Reporters on the
Freep Now team covdreaking news.JeeFree Press editor Steve Pepple Dep. at
157:5-11, ECF No. 64-3, Pd§e3191.) In NovembeR017, Zaniewski met with
new Free Press Executive Editor Peter Bhati®quest a pay increase, and Bhatia

approved a 5% salary increase for h&edDefs.” Resps. to PIs.’ Interrogs., ECF

! Defendants refer to this beat the “Detroit Public Schools” beatSéeDefs.’
Resps. to PIs.” Interrogs., ECF No. 59-2¢g&1®.853.) Zaniewskhowever, refers
to this beat as the “Detroit education Bdscause “[i]jt wasn'’t just Detroit Public
Schools.” (Zaniewski Depat 37:19-20, ECF No. 64-2PagelD.4119.) For the
purposes of this Opinion and Order, theu@ adopts Zaniewskidescription of her
beat.



No. 59-2, PagelD.854.) Aasf 2018, Zaniewski's satq is approximately $61,484
per year. $eePay Chart, ECF N&®©9-18, PagelD.2807.)

Mickels began her career at the FRress in 1984 when she was hired as a
solicitor for the paper’sdvertising departmentSgeDefs.’ Resps. to PIs.’ Interrogs.,
ECF No. 59-2, PagelD.813.) In 1995, ddels moved to an editorial research
assistant position.Sge id.at PagelD.814.) In Denwer 2010, the Free Press
promoted Mickels to a reporter positioraatearly salary of approximately $48,1225.
(See idat PagelD.814-815; Mickels Personhig¢, ECF No. 59-18, PagelD.2802.)

Mickels initially “reported on all thingéood.” (Mickels Deg. at 119:24, ECF
No. 64-15, PagelD.3962.) According to dWels, “I wr[o]te restaurant news
stories. . .. | wr[o]te about food as a business from . . . following the trends in . . .
the grocery industry. So | kdfgrack of everything that’eappening in . . . the state
of the grocery industry.”ld. at 127:13-15, 129:18-22, PagelD.3964-3965; PIs.’
Histories, ECF No. 64-9, galD.3602-3604.) In additiofia very small part” of
Mickels’ job involved testing and shopy for recipes that she would write about
for the Free Press. (Mickels Dep.1#0:2—-122:10, ECF No. 64-15, PagelD.3962—
3963.) Mickels therefore worked in both a test kitchen and the Free Press newsroom

while she reported on her food be&e¢ idat 153:8-12, PagelD.3971.) Mickels

2 Susan Mickels writes under the name “SuSelasky.” Documents in the record
therefore occasionally refer Mickels as “Susan Selasky.Sée, e.g.2018 Mickels
Performance Evaluation, EQNo. 64-17, PagelD.4054.)
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has since been reassignedhe “248 Woodward” beat, vane she covers restaurant,
retail, and real estate newSegResp., ECF No. 64, PageB028.) As of 2018,
Mickels’ salary is approximately $52,631S€e Pay Chart, ECF No. 59-18,
PagelD.2806.)

Zaniewski and Mickels have identifiedree male reporters who worked at
the Free Press at the same time as threhweere paid more #m them: David Jesse,
Joseph Guillen, and Marlon WalkeggeResp., ECF No. 64, PagelD.3033-3036.)
Mickels, but not Zaniewski, also idené$ Robert Allen and Brian McCollum as
male reporters who have been paid ntben her during her tenure as a Free Press
reporter. See idat PagelD.3036-3037.)

Il

Plaintiffs filed this aton on October 13, 2017SéeCompl., ECF No. 1.)
Plaintiffs allege that Defendants discrimi@a against them by pimg them less than
their similarly situated male colleaguesSee Am. Compl. 118, ECF No. 9,
PagelD.84.) According to Plaintiffs, #endants violated the EPA by paying lower
wages to Plaintiffs, female employees, thgraid to male employees for equal work
that required equal skill, effg and responsibility and thetere/are performed under
similar working conditions.”Ifl. 122, PagelD.85.) Plaintiffs further allege that the
pay difference “between similarly situatethle employees and Plaintiffs was not

due to seniority, merit, quantity or quality of production, or a factor other than sex,



but was due to gender.Id( { 124, PagelD.85.) Plaintiffdaim that, as a result of

Defendants’ “willful” EPA violations, thy suffered numerous injuries, including
“lost earnings and earning capacity, loseearopportunities, lost benefits, and other
financial loss, as well as humiliatiommbarrassment, ermonal and physical
distress, mental anguish, loss of profesal reputation, and loss of the ordinary
pleasures of everyday life, including thghi to pursue gainful employment of their
choice.” (d. 11 125-27, PagelD.85-86.) Plaintiffiso bring a similar, state law
gender discrimination claim under the ELCR&e¢€ id Y 128-37, PagelD.86-87.)

On November 29, 2017, Defendants dila Motion to Dismiss Plaintiffs’
Amended Complaint.See2d Mot. to Dismiss, ECF No. 14.) The Court denied
Defendants’ motioron March 6, 2018.SeeOrder Denying Mot. to Dismiss, ECF
No. 27.) On March 21, 201®efendants filed the gtant Motion for Summary
Judgment. $eeMot. for Summ. J., ECF No. 59.)he Court held a hearing on
Defendants’ motion on October 8, 2019.

"

A movant is entitled to summary judgntevhen it “shows that there is no
genuine dispute as to any material fa8EC v. Sierra Brokerage Servs., In¢l2
F.3d 321, 326-27 (6th Cir. 201@J)ting Fed. R. Civ. P. 56(a)). When reviewing the

record, “the court must viewhe evidence in the lighhost favorable to the non-

moving party and draw all reasdn@ inferences in its favorld. (quotingTysinger



v. Police Dep't of City of Zanesvi|ld63 F.3d 569, 572 (6th CR006)). “The mere
existence of a scintilla afvidence in support of the [non-moving party’s] position
will be insufficient; there mst be evidence on which thay could reasonably find
for [that party].” Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986).
Summary judgment is not appropriate whtime evidence premts a sufficient
disagreement to require submission to a july.’at 251-52. Indeed, “[c]redibility
determinations, the weighing of the i@gence, and the drafting of legitimate
inferences from the facts are junnctions, not those of a judgeld. at 255.
\Y,
A
The Court begins with Plaintiffs’ clais under the EPAThe EPA “prohibits

employers from paying an employee at a fess than that paid to an employee of
the opposite sex for perfming equal work.’Beck-Wilson v. Principi441 F.3d 353,
359 (6th Cir. 2006). The Sixth Circuit articulated the following framework to
assess a plaintiff's prima faciessaof wage discrimination:

In order to establish a ipna facie case of wage

discrimination under the EPA, plaintiffs must show that an

employer pays different wagdo employees of opposite

sexes “for equal work on joldke performance of which

requires equal skill, efforgnd responsibility, and which

are performed under similar working

conditions.”Corning Glass Works v. Brenna#l7 U.S.

188, 195, 94 S. Ct. 2223, 41 L.Ed.2d 1 (1974) (quoting 29

U.S.C. § 206(d)(1)). Jobs need not be identical in order to
be considered “equal work” under the EFSAwultz v.



Wheaton Glass Cp421 F.2d 259, 265, & n.10 (3d
Cir.), cert. denied398 U.S. 905, 90 S. Ct. 1696, 26
L.Ed.2d 64 (1970). Whether job is substantially equal
for purposes of the EPA is @emined on a case-by-case
basis and “resolved by an overall comparison of the work,
not its individual segmentsOdomes v. Nucare, In®53
F.2d 246, 250 (6th Cir. 1981) (orderlies and nurses aides
perform substantially equal work).

Id. at 359-60.

Three additional points are relevanta@laintiff's prima facie case of pay
discrimination under the EPA. First, “tkemparison at the prima facie stage is of
the jobs and not the employeedd. at 363. Therefore only the skills and
gualifications actually needed to perforne fob are considered,” and “[f]lactors like
education and experience [of particularlenaomparators] are considered as a
defense to an employer’s liability rather tleepart of a plairis prima facie case.”
Id. Second, in order to establish that fals have equal rpsnsibilities, a plaintiff
must present evidence that “thgecificjob requirements and ties” of the two jobs
are substantially the santgarey v. Foley & Lardner LLP577 F. App’x 573, 579—
80 (6th Cir. 2014) (quotation omittedgmphasis added) (affirming summary
judgment on EPA claim because plaintiff “pested no evidence of the specific ‘job
requirements and duties’ afs female colleagues”’see alsdSpencer v. Va. State
Univ., 919 F.3d 199, 204 (4th Cir. 2019) (explampthat a plaintiff bringing a claim

under the EPA “may not rely on broagkneralizations at a high level of

abstraction”). Third, a plaintiff ne€tbnly” identify “one” proper comparator to



establish a prima facie caseEOC v. Md. Ins. Admin879 F.3d 114, 122 (4th Cir.
2018);see also Woodard v. Medesek, Jrid.8 F. Supp. 3d 1188, 1198 n.12 (N.D.
Ala. 2016) (“[E]ven a single comparatorssfficient to withstand the defendant’s
motion for summary judgment.®).

If a plaintiff establishes a prima facoase of pay discrimination, then the

defendant must “prove’ thahe wage differential is jtisied under one of the four
affirmative defenses setrth under § 206(d)(1) of thegdal Pay Act: (1) a seniority
system; (2) a merit system; (3) a systetnch measures earnings by quantity or
guality of production; or (4) angther factor other than sex8eck-Wilson441 F.3d

at 360 (quotindBuntin, 134 F.3d at 799). The defendant bears the burden of proof
for these affirmative defense&ee id(citing Corning Glass Works117 U.S. at 197).
This burden is a “heavy onePerkins v. Rock-T. Servs., In¢.700 F. App’x 452,
457 (6th Cir. 2017)see alsavd. Ins. Admin.879 F.3d at 120. Indeed, a defendant
is entitled to judgment as a matter of lawan EPA affirmative defense “only if the
record shows that [the defendant] estdiddsthe defense soedrly that no rational
jury could have found to the contranBuntin, 134 F.3d at 800see alsdvehar v.

Cole Nat'l Grp., Inc, 251 F. App’x 993, 1000 (6th €i2007) (“[I]t must be shown

that the factor of sex provides absolutely no pathe basis for the pay disparity.”).

3 Cf. Buntin v. Breathitt Cty. Bd. of Edyd.34 F.3d 796, 799 (6th Cir. 1998) (“The
plaintiff may meet her prima facie burdéy demonstrating a wage differential
between herself artter predecessor.”).

10



B
The Court turns first to Defendants’ tram with respect tthe EPA claims of
the photographer-plaintiffs: Galligan afbone. Defendants are not entitled to
summary judgment on those claims.
1
Galligan and Boone primarily argue thhey have established a prima facie
case under the EPA by showing that alleHreess photographers are “fungible” and
that they were paid less thanedst some malghotographersSeeResp., ECF No.
64, PagelD.3016-3017 (“Afitaff photographers perform the same jols8e also
id. at PagelD.3038-3045.) Defemtis respond that, as a tiea of law, a plaintiff
may not make a prima face@ase under the EPA withshowing of “fungibility.”
Defendants insist that, instead, a plaintiiist compare her particular position with
the position of a specific male comparaamd must demonstrate that she performs
the same work as thapecific comparatorSeeReply, ECF No. 66, PagelD.5343-
5344.) Defendants also argue that Free Press photographers are “decidedly not
fungible.” (See idat PagelD.5346-5348.)
The Court does need not decide whetlas a matter of law, Galligan and
Boone are barred from making a primacie case by showing that Free Press
photographers are fungibleThat is because, as seibed below, Galligan and

Boone have presented sufficient evidened they performed substantially the same
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work as at least one sp&cimale comparator, that they worked under conditions
that were similar to those under whicle ttnale comparator wked, and that the
male comparator was paid more than thérhat evidence is $iicient to establish
their prima facie case.

2

Galligan and Boone have establishegirtiprima facie casby showing that
male photographer Romain Blanquar) (derformed “equal work on jobs the
performance of which requsesqual skill, effort, andesponsibility, and which are
performed under similar working conditigh29 U.S.C. § 206(d)(1), and (2) was
paid more for that work.

First, Galligan and Boone have presdnsefficient evidence that their jobs
and Blanquart’'s job involved substantially the same responsibilities. Kathleen
Widdis, the Free Press Photo and VidesebBior who manages all the paper’'s
photographers, identified Blanquart's téis as follows: “Take pictures on
assignment, do video clips, do live videtn projects, [and] do projects that are
multiplatform, be it photo, vid® print, digital,” and “edit video [and] post to social

media.”* (Widdis Dep. at 75:10-13, 7:19, 80:19-23, ECF No. 64-4,

4 Defendants cannot complain that the digsion of Blanquart’s duties above lacks
sufficient specificity. The description waiven by Widdis, a manager of the Free
Press’ photographers, in response to aalliguestion that asked her to identify
Blanquart’s duties. The Bendants cannot reasonably hold Galligan and Boone to

12



PagelD.3233-3233. And Blanquart verified thaBalligan and Boone performed
the “same duties” that he performecdahad “the same or very similar”
responsibilities that he had. (BlanquaAff. 9 7-9, 15, ECF No. 64-26,
PagelD.4566.) As Blanquart explainedalf@yan and Boone are/were expected to
do the same job as | am expected to dol.”{ 15.) MoreoverGalligan and Boone
have presented additional evidence €luding, among other things, their own
testimony and their performance evaluations outlining their responsibilities — that
they performed essentially tsame duties as Blanquaiee, e.gGalligan Dep. at
101:24-25, 103:2-24, 118:11-23, 263:4-26EGF No. 64-6, PagelD.3363, 3365,
3380, 3525-3526; 2014 Galligan PerformanEvaluation, ECF No. 64-8,
PagelD.3588-3590; Boone peat 174:10-24, 199:16-19, ECF No. 64-13,
PagelD.3828, 3853; 2014 oBne Performance Evaluation, ECF No. 64-12,
PagelD.3649-3652.)

Second, Galligan and Boone preserdggitlence that their jobs required the
same level of effort as Btguart’s. In particular, Blanguaswore that “[tjhe work
| do as a photographer requires the samel leveffort as what is required of

Galligan and Boone.” (BlanquaAff. 12, ECF No64-26, PagelD.4566.)

a higher-level of duty-specificity thandin own photography magar offered. The
photographer-plaintiffs are entitled to rely on the description that Widdis offered.
® In the first two cited portions of Widdisleposition, she identified the duties of the
general photographer position at the Frees®rand in the final cited portion, she
testified that Blanquart performs those duties.
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Third, Galligan and Boone presenteddewnce that their jobs and Blanquart’s
job required substantially the ma “skills and qualifications.Beck-Wilson 441
F.3d at 363. For instance, Blanqudsglligan, and Boone all had quite similar
experience and credentiadg the time they were t@d into their photographer
positions® (seeBlanquart Resume, ECF No. 65/8gelD.4922; Galligan Resume,
ECF No. 64-5; Boone Resume, ECF No. 64-Hdd that suggests that their three
positions required like skills and qualifications. In addition, Blanquart attested that
he, Galligan, and Boone weadl expected to be skilled at “bring[ing] back high-
guality photographs and potentially sonmeit video clips.” (Banquart Aff. { 10,
ECF No. 64-26, PagelD.4566.Moreover, the evidae (discussed above) that
Blanquart, Galligan, and Boomeere performing essentialthe same duties further
indicates that their three positions required equal skill levels.

Fourth, Galligan and Boone preseahtevidence that their jobs involved

similar working conditions aBlanquart’s. Blanquart atéed that, “[w]hen out on

® At the time of Blanquart’s hiring, hiead a bachelor’'s degree in photojournalism
and had worked for three years as a gihfitographer at the Naples Daily News in
Naples, Florida.%eeBlanquart Resume, ECF No. 85PagelD.4922.) When the
Free Press hired Boone, she was working tdwamaster’s degree in photography,
had worked for five years at the Rimobnd Free Press, a weekly newspaper in
Richmond, Virginia, and had completed atemship in the phography department
for the largest newspaper in Memphis, TennesszeBoone Resume, ECF No.
64-10.) And the Free Press hired Galligan after she had worked as a photographer
for the Dearborn Times-Herald, worked fEght years as a freelance photographer
and videographer for variouews services, and stedi photography and design at
the College for Creative StudieSdeGalligan Resume, ECF No. 64-5.)
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assignment, | work in the same type wbrking environments as Galligan and
Boone.” (d. 1 13, PagelD.4566.) And Galligaonfirmed that, like Blanquart, she
and Boone “take photographs both insaohel outside” and photograph at “daytime
and nighttime.” (Galligan Dep. at 265:265:17, ECF No. 68; PagelD.3526.)
Moreover, all three worked under Kagkeh Widdis as the Free Press Photo and
Video Director seeWiddis Dep. at 8:4-5, 9:12-28CF No. 64-4, PagelD.3216,
3217) and Rashaun Rucker as the FreesPbeputy Director of Photographade
Rucker Decl. 11 12-13, 21, EC®. 59-16, PagelD.2686, 2688.)

Based on this “overall comparison tfe work” performed by Galligan,
Boone, and BlanquarBeck-Wilson441 F.3d at 359-60, a reasonable jury could
find that Galligan, Boone, and Blanquakrformed “equal work” under “similar
conditions.” And since it iandisputed that the Free Press paid Blanquart more than
Galligan and BoonesgePay Chart, ECF No. 59-18agelD.28080), Galligan and

Boone have establishéaeir prima facie case.

" While the Court has determined that Bjaart is an appropriate comparator, the
Court has not yet determined whether dlieer comparators identified by Galligan
and Boone are appropriatéf. Galligan and Boone wish toffer evidence at trial
concerning the other comparators ideatfin the summary judgment response and
if Defendants object that the other congiars are not appropriate, the Court will
resolve that dispute in the context of a motion in limine.
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3

Defendants attack the sufiiency of Galligan an®oone’s prima facie case
on several groundsSéeMot. for Summ. J., ECF N&9, PagelD.787-790.) None
convince the Court that the photographeiritis have failed to establish their
prima facie case.

First, Defendants argue that Galligamd Boone did not dsubstantially the
same work as Blanquart because theyformed different assignmentSeg idat
PagelD.790.) Defendants cent that Galligan and Boone mostly worked on daily
assignments, whereas Blanquart spent nodrlis time on special assignments.
Defendants cite to the affidavit of Fr@eess photography supervisor Rucker. He
attests that “[Blanquart] spends less aftinine on daily assignments than [Galligan]
and [Boone]. | estimate that is only ab@@% of his work. For [Boone], daily
assignments represented around 90-95%esfwork. [Galligan’s] photography
work also is about 90-95% daily assignment, if her time on photo editing is not
included.” (Rucker Decl. {47, ECF NB69-16, PagelD.2693.) But Galligan and
Boone presented contrary evidence tladlt three photographers did perform
essentially the same amountvadrk on daily assignmentdn particular, Blanquart
swore that: “90% of my duties as a photographer at the Detroit Free Press consist of
fulfilling assignments from the photo destovering press conferences and other

events such as gallery openings, taking pdgy covering news situations like fires,
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accidents, and shootings, aa#fing photographs in theustio.” (Blanquart Aff. § 5,
ECF No. 64-26, PagelD.4566And Blanquart attested that he performed the same
duties at Galligan and Booné&€e idf 9.) Blanquart's sworn statements, taken in
the light most favorable to Galligamé Boone, preclude the Court from adopting
Rucker’s assertion that the breakdown arigjuart’s duties diffed materially from

the breakdown of Galligan’s and Boone’s duties.

Second, Defendants argue thatli@an’s and Boone’s photography work
does not involve the same quality, comigxor independence as Blanquart’s.
Defendants contend that unlike Galligand Boone, Blanquart “was regularly
assigned to long-term, enterprise pieced devoted more time to video projects,
including complex video projects whichouare more time performing duties related
to editing, extensive planning, and greater autonomy.” (Reply, ECF No. 66,
PagelD.5352.) In support of that assmrfiDefendants highlight Rucker’'s sworn
statement that Blanquatnlike Galligan or Boone, “eates long-term, enterprise
pieces, with a greater portion devoted to videa. His work is very self-directed
and independent.” (Rucker Decl.4§, ECF No. 59-16,PagelD.2692-2693.)
However, as noted above, lltgan and Boone have presed substantial evidence
that they performed the same duties as Blanquart. Moreover, Galligan’s and
Boone’s performance evaluations dentomte that the Free Press expected both

women to produce long-termtenprise pieces and video projects — the same type of
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projects that Defendants argue only Bjaart was expected to producBeg, e.q.
Galligan Performance Evaluations, ECF.[§4-8, PagelD.3590 (“Goal #1: Balance
the news organization’s need for daily phatal video with longer term projects.”).)
Third, Defendants argue that Galligdid not perform the same work as
Blanquart because she spent at least 40% of her time from 2014 through 2018 editing
photos. SeeMot. for Summ. J., ECF No. 59, §aD.781-782; citing Galligan Dep.
30-32, ECF No. 59-5, Pa@e1531-1533.) Photography supervisor Rucker
estimated that, in contrast, Blanquarisponly “about 10% of his time on the photo
editing role.” (Rucker Decl. § 48, EQRo. 59-16, PagelD.2693.) According to
Rucker, photo editing “does not haveetBame duties and responsibilities as a
photographer and is not something thidiphotographers do. Photo editors pick
which photos should be used for the stoties are going to be published, and also
check[] that the captions are completel accurate. Photo editor duties are also
performed on the publishing platformbich requires training to uselt( { 27, ECF
No. 59-16, PagelD.2689.) But Plaintiffeve produced at &t some evidence
suggesting that the difference in time spent editing is not as stark as Defendants
suggest. For example, Blanquart’s affilaeamphasizes that he shares the same
duties as Galligan, and it does not callthetdifference in time spent editing photos.

(SeeBlanquart Aff., ECF No. 64-26.)
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In any event, given the substantial dap in the overall work performed by
Galligan and Blanquart, the one modedteience concerning percentage of time
that each of them spent editing photos doesowipel a finding, as a matter of law,
that Galligan and Blanquart do not perfoequal work. The Sixth Circuit’s
guidance irBeck-Wilsonis instructive in this regard:

The [defendant] claims that gelecting their comparators,

plaintiffs have not adequdyeaccounted for employees’

duties, care-lines, departments, years of experience in

current position. The [defendant] improperly focuses

upon alleged differences between employees, rather than

the jobs they perform, and also overstates the plaintiffs’

burden of showing a higher-paid comparator at the prima

facie stage. The text ofédlEPA may not be brushed with

such a demanding gloss as to suggest that plaintiffs’ prima

facie case fails because eamfe has not identified one

specific individual who constitutes gerfect male

comparator.
Beck-Wilson441 F.3d at 363 (emphasis in anigl; quotation omitted). The Court
is not persuaded that the differenceGalligan and Blanquart’'s time spent editing
photos prevents Galligan from kag her prima facie case.

4

Defendants next argue that theg @ntitled to summary judgment on their
affirmative defenses to the plgrapher-plaintiffs’ claims.§eeMot. for Summ. J.,
ECF No. 59, PagelD.790-793The Court disagrees.

First, Defendants say that the paigparity between Galligan, Boone, and

Blanquart is justified under the Free Press’ merit pay systame.ifat PagelD.790—
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791.) But Galligan and Boone have presérgeidence that the Free Press’ merit
pay system was not “neaty” was not governed byng consistent or objective
measurement of merit, and did not fairlydaconsistently rewarttue merit. For
instance, Widdis, who mages all Free Press plgraphers, could not provide an
answer when asked “what merit pay igltie.” (Widdis Dep. at 63:25-64:3, ECF
No. 64-4, PagelD.3230.) mal testimony from past and present Free Press Executive
Editors was less than clear about hmerit pay raises are determine8eg, e.q.
former Free Press Executiveited Paul Anger Dep. at3:7-44:19, 171:16-172:21,
ECF No. 64-23, PagelD.4424, 4456; femtree Press Executive Editor Robert
Huschka Dep. at 207:208:4, 247:3-249:24, ECF N65-3, PagelD.4757, 4767—
4768; current Free Press Executive Editor iPBkatia Dep. at 84:1-85:11, 96:7-9,
ECF No. 65-1, PagelD.4598-4599, 4601.) Dis record, a rational jury could
conclude that the Free Pressérit pay system is not “@eutral system of merit,”
but, instead, is “driven largely by ampaque, decision-making process at the
administrative level, did not necessarilyfleet peers’ assessment of applicants’
performances, and rewarded nusproportionately to womenKovacevich v. Kent
State Univ,. 224 F.3d 806, 827 (6th Cir. 2000). Thus, Defendants are not entitled to
summary judgment on their niempay affirmative defenseSee id.(reversing

judgment as a matter of law in favoraddfendant on merit pagffirmative defense
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where plaintiff presented evidence callimgo question the fair, consistent, and
objective operation of defeniads merit pay system).

Second, Defendants arguatiBlanquart’s higher sakais explained by a pay
increase that the Free Press gave hinonter to persuade him to decline a
competitive offer from another newspapekccording to Defendants, “[tlhe
difference in pay between (Bigan and Boone and Blanguaan be traced to the
[21.1%] competitive increase awardedhim in 2005 to prevent him from leaving
for the Chicago Tribune.” (Mot. for $um. J., ECF No. 59, PagelD.793.) Yet
Blanquart’s competitive increase does ndiyyfaccount for the gap in compensation
between him, Galligan, and BoenSome portion of the pagap is due to differences
in, among other things, merit pay raiSeé. rational jury coul find that these other

factors driving the pay diffence were based upon gender.

8 Defendants may contend thstme portion of the pay difference is due to the fact
that the Free Press hired Blanquart &suath-year photographer, whereas Galligan
was hired as a third-year photograplaed Boone was hired as a second-year
photographer.§eeDefs.” Resps. to Pls.’ Intargs., ECF No. 59-2, PagelD.893, 906,
912.) However, Galligan @nBoone may be able to show that the Free Press’
decision to start them in lower positiotisan Blanquart was based upon gender
rather than a legitimate difference in expage. In any evengven if Defendants
could show that the difference in hiripgsition was not based on gender, that would
still not entitle them to summary judgmers noted above, at least some portion
of the pay difference between Blanquart, Galligan, and Boone is based upon
differences in merit raisesnd, as explained above, on thegord, there is reason to
guestion whether the Free Press’ meritaa@gstem is truly neutral and fair.
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In sum, a rational jury could comgle that the difference in pay between
Blanquart and the photogragrplaintiffs is due, at kst in part, to gendeBee
Vehar, 251 F. App’x at 1000. ThereforBefendants are not entitled to summary
judgment on their affirmative defenseshe claims by the photographer-plaintiffs.

C

The Court next turns to Defendanisbtion with respect to the EPA claims
of the reporter-plaintiffs: Zaniewskind Mickels. Defendants are entitled to
summary judgment on those claims.

1

The reporter-plaintiffs, echoing the pbgtapher-plaintiffs, argue that they
have established a prima facie case utide EPA by showing that (1) Free Press
reporters are “fungible” and (2) they weredol@ss than at leasbme male reporters.
(Resp., ECF No. 64, PageBD18, 3041-3042.Pefendants again respond that an
EPA plaintiff cannot establish a primacta case by showinglleged “fungibility”
and that a plaintiff must specifically shatat her duties are substantially the same
as a particular male comparator. Deferidalso contend that Free Press reporters
are not “fungible.” SeeReply, ECF No. 66, PagelkB43-5348.) And, again, the
Court need not rule on Defendants’ comitem that, as a matter of law, a plaintiff
may never establish a prima facie caseshgwing that a class of employees are

fungible. The Court need ntackle that issue because the reporter-plaintiffs have
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not presented sufficient evidence to sopp@ finding that all reporter positions at
the Free Press are fungible. Thus, ewenshowing of fungibility may support a
prima facie case underdlePA, the claims of the reporter-plaintiffs would still fail.

Plaintiffs point to five pieces of @ence to support their assertion that all
Free Press reporter positions are fungiblehaitevidence — evemhen considered
collectively — is not enough to sum a finding of fungibility.

First, the reporter-plaintiffs argueatthe Free Press’ own editors admitted
that the newspaper’s “[r]eporters are furigi” (Resp., ECF No. 64, PagelD.3018.)
In support of that assertion, the reportiEugiffs cite the testimony of former Free
Press editor Paul Angerld(; citing Anger Dep. at 141:7-15, ECF No. 64-23,
PagelD.4448.) But in the cdeortion of Anger’s testimonye did not say that the
reporter position is fungible. $tead, he testified as follows:

Q. Okay. And hypothetically at least, reporters can be
moved from one area ofsignment to another?
Yes.
Correct?
Yes.
And that has happed — that has happened

throughout your time within the industry, correct?
Correct.

> O>POP

(Anger Dep. at 141:7-15, ECF No. 64-P&agelD.4448.) Moreoveother portions
of Anger’s testimony refledtis belief that reporter pa®ns are not fungible See

id. at 58:23-59:2, PagelD.4428 (“[Clompar@bof the employees in the newsroom
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with all of the other employees in the newsroom....that would not be
appropriate.”).)

The testimony of the Free Press’ other editmirrors that of Anger. They
acknowledged that all reporters must haetain core competencies and that
reporters sometimes movetiween assignments, but thdgnied that all reporter
positions involve the same dutieSeg, e.g.Bhatia Dep. at 68:5-8, ECF No. 65-1,
PagelD.4594 (“[T]here’s not just a reportettad Free Press. | mean, they’re various
— there are all kinds of different typesreporters.”); Free Press editor James Hill
Dep. at 108:19-20, ECF N®4-2, PagelD.3086 (“[T]here’s no apples-to-apples
comparisons in a newsroom because everylmdifferent. . . . [T]here are no just
general jobs.”).) Indeed, the editors clgarndicated that different reporters at the
Free Press perform differenttoks. They testified, foexample, that “breaking
news” or “general assignmen#&porters spend about “9096 percent of their work
[on] breaking news” (Bhatia Dep. at 1736 ECF No. 65-1, PagelD.4621); that a
beat writer, unlike a breaking news reportsgrends only about “5 to 10 percent of
their work” on breaking news, and insteggends more time writing enterprise
pieces and reporting on a specific tozed idat 173:6—-22); and that an investigator
reports on more “complex,” “long-form,and “deep” assignments than other
reporters work on.See idat 232:7-12, PagelD.4635; bithka Dep. at 220:1, ECF

No. 65-3, PagelD.4760; Anger Dep. 3%:16, ECF No. 64-23, PagelD.4428.)
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Simply put, there is no fair reading of the Free Press editors’ testimony that supports
the reporter-plaintiffs’ claim that all reporter positions perform the same duties and
are fungible.

Second, the reporter-plaintiffs rely upon their own testimony concerning
reporters’ job duties to spprt their contention thatldree Press reporter positions
are fungible. For instance, Zaniewski testifthat “[a]ll reporters do the same jobs.
We all interview people and researatidamine sources and follow story tips and
write stories.” (ZaniewsKdep. at 92:17-19, ECF No. &, PagelD.4173.) But the
reporter-plaintiffs’ testimony about job dutiaad functions is abo high a level of
generality to support a finding that aéporter positions share the same relevant
duties. The testimony describes only thest basic functions performed by all
reporters and fails to accouiatr clear differences in thgpecificduties of various
reporter positions that were described in detail by the Free Press’ witnesses. In short,
the reporter-plaintiffs’ tagmony describing similaritieamong all reporters at the
highest and most general level is noffisient to overcome the clear evidence in
this record that different reporter positiaighe Free Press have different duties and

that all of the reporter pd&ns are thus not fungibfeSee Carey577 F. App’x at

® Free Press editor Steven Pepple admitted that many Free Press reporter positions
may share at least some specific dutiésr instance, he acknowledged that “just
about every reporter is expected to watame enterprise” pieces. (Pepple Dep. at
92:11-12, ECF No. 64-3PagelD.3174.) Other FeePress editors may have
similarly acknowledged that there is at least some overlap between the specific
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580 (requiring a focus on the “specific” jaluties of the positions that allegedly
involve “equal work”}% Spencer919 F.3d at 204 (explaining that a plaintiff “may
not rely on broad generalizatis at a high level of abatition” when attempting to
demonstrate that two positions involve “equal worktheatley 390 F.3d at 330
(two positions do not invek “equal work” where th responsibilities of each
position bear only “the mogfeneral reseniénce”).

Third, the reporter-plaintiffs highlight elence that reportefeequently move
between various positions and beats at the Free Press as proof that all reporter
positions are fungible SeeResp., ECF No. 64, PageBD42.) But this movement

between positions does not establish thatdinges of the different positions are

duties of many reporters. But the fabtt many reporter positions shaeme
specific duties is not enough to establish #iafpositions sharsubstantially the
samespecific duties.

10 During the hearing before theo@t, the reporter-plaintiffs cite@arey for the
proposition that a fellow employee may &e appropriate comparator for an EPA
plaintiff even if the subject matter dhe fellow employee’s job differs from the
subject matter of the EPA plaintiff's jolbn support of this contention, the reporter-
plaintiffs cited the portion o€areyin which the Sixth Circuit said that one partner
in a law firm may be an appropriate conmgdar for an EPA plaintiff who is also a
partner in the firm even if the two partegractice in different areas of the Isbee
Carey, 577 F. App’x at 580. The Court’s m§ that the reporter-plaintiffs have
failed to establish a prima facie case uriderEPA does not conflict with that aspect
of Carey The Court is not holding thatlar Free Press reporters are not valid
comparators because they report on subjdeit differ from the subjects reported
on by the reporter-plaintiffs. Instead, aschbed in detail above, the Court holds
that the reporter-plaintiffs failed to esliah their prima facie case because they did
not identify any male reportevaith the same specifiduties

26



substantially the same; indeed, the faet thnany reporters haveeld a number of
different positions says nothing aboutetier the duties of the various positions
overlapped. Instead, the purportedly vaplieead movement between positions says,
at most, that all reporters have the bagialificationsto assume different positions
at the Free Press. That is not enough under tB#A. The Act does not require
equal pay for jobs thdiave similar qualificationbut different dutiesSee29 U.S.C.
§ 206(d)(1) (barring pay disonination for “equal work on jobs the performance of
which requires equal skill, effort, amelsponsibility and which are performed under
similar working conditions” (emphasis added)). In stim, movement of reporters
between positions at the Free Press arguedtigblishes that the qualifications for
the various positions are “fungible,” butdoes not establish that the positions
themselves are fungible in all tfe respects required under the EPA.

Fourth, the reporter-plaintiffs cite ielence that they personally performed

certain duties in common with other reposteand they argue that this evidence

1 The reporter-plaintiffs have submitteceErPress job postings for a breaking news
reporter position and a Michigan State Spestathletics beat reporter position, and
they contend that the postings provide imi@ot support for their prima facie case.
(SeeResp., ECF No. 64, PagelD.3019; citirgporter Job Descriptions, ECF No.
65-4.) But the postings show, at most, ttiet qualifications for the two positions
overlap. EeeReporter Job Descriptions, ECF No-45 The postings do not detail
the specific duties of the two positions. uBhthe postings do not shore up the critical
component of the reporter-plaintiffs’ prinfi@cie case that is $8ing: a showing that
their position and another position hddg a man shared substantially the same
specific duties.
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supports the conclusion that all Freee$d reporter positions are fungible. For
instance, the reporter-plaifii emphasize that, similao higher education beat
reporter David Jesse, who was paid more tham, they were expected to and did
complete enterprise stosi@nd stories that appearm@uthe “1A” section.$ee2013
Zaniewski Performance Evaluation, ECNo. 64-20, PagelD.4069 (praising
Zaniewski for producing “36 1A story byks” as well as “some solid enterprise
work”); 2014 Mickels Performance Ewmltion, ECF No. 64-17, PagelD.4052
(praising Mickels for “land[ing] on 1A twe” in 2014); Defs.” Resps. to PIs.’
Interrogs., ECF No. 59-2, PagelD.8{%Jesse was] expected to turn out issue
stories, enterprise storiemd Sunday takeout pieces opits relevant to Free Press
readers.”).) But the fact thtte two reporter-plaintiffs performeshmeof the same
duties asomeother reporters falls short of showing th#itreporter positions at the
Free Press involve substantially the same duties andltlsatch positions are thus
fungible.

Fifth, the reporter-plaintiffs argue thatGuild report on pay disparity at the
Free Press (the “Guild Report”) supportsnaing of fungibility. The Guild Report
calculated that the Free Pregssédian wage for maleporters was $2.03 per hour
higher than the paper’s mediaage for female reportersS¢eGuild Report, ECF

No. 20-2, PagelD.182.) The Guild Repditl not distinguish between different
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types of reporters at the Free Press, aaddporter-plaintiffs contend that the Guild
Report therefore confirms that all reporters are fungible:

[Tlhe court must accept asrue that the Guild’'s
classification of employees by job categories [e.g.
grouping all reporters inta single “reporter” category]
was appropriate and accurdt purposes of grouping
together employees who ni@rm similar work, which
requires similar skill, effd, and responsibility, under
similar working conditions. It is plausible that the Guild
accurately grouped the employees in the manner it did
because, as a subject matter expert, it is well aware of the
work, skill, effort, responsibility, and working conditions
of the of the employees it represents.

(Resp., ECF No. 64, PagelD.3044.) B¢ Guild Report does not evaluate the
duties of each and every reporter at thefPress to determine whether they perform
equal work. $eeGuild Report, ECF No. 20-2.) Nor does it specifically identify the
skills, effort, responsibility, and workingonditions of any individual Free Press
reporters. $ee id. Thus, even if the Courbay consider the Guild Repdttit does

not contain sufficient analysis of the aaltduties of Free Press reporters to support

a finding that all reporter positions are fungible.

12 pefendants have raised gtiens concerning the reliability and admissibility of
the Guild Report.%ee, e.gReply at 9-10, 8.2, ECF No. 66, RgelD.5349-5350.)
Defendants may present those argumendsmotion in limine that seeks to preclude
admission of the report at trial. The Cbarpresses no opinion at this time as to
whether the report is admissible.
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The shortcoming in the reporter-plaifgi evidence of fungibility becomes
clear when that evidence is contrastathvevidence that the Sixth Circuit found
sufficient to establish fungibility iBeck-Wilsonsupra —the case that Plaintiffs cite
for the proposition that they can establa prima facie case by showing that
reporters are fungibleSeeResp., ECF No. 64, PagelD.3042.) In that case, the Sixth
Circuit determined that the positionsgfysician’s assistant and nurse practitioner
were fungible based upoamong other things, (1) evidence that both positions
required the same qualificatioand (2) “undisputed testimony” that both positions
“perform[ed] the same dutiesBeck-Wilson441 F.3d at 362ee also idat 361
(identifying evidence that the two gitions involved suliantially similar

“responsibilitfies]” and “functions”}3 Moreover, inBeck-Wilson“the undisputed

13 While the Sixth Circuit irBeck-Wilsorconcluded that the nurse-practitioner and
physician assistant positions were fungililés not entirely cleawhether the court
actually held that a plaintiff may makeprima facie case under the EPA by showing
that two classes of positions are fungible (and that an employee of the opposite
gender in one of the positiomns paid more). There are statements in the decision
that strongly suggest that the court did salhdlhe court said that it “agree[d] with
the Court of Federal Claims that evidenthat the positions being compared are
fungible can support a prinfacie case unadehe EPA.Allison v. U.S.39 Fed.Cl.
471, 475 (Fed.Cl. 1997)Beck-Wilson441 F.3d at 360. And in thlison case
cited by the Sixth Circuit, the Court ¢federal Claims held that a showing of
fungibility (plus pay differenes between genders) was sufficient to establish a prima
facie case under the EPBeeAllison, 39 Fed. Cl. a475. However, ilBeck-Wilson
“[e]ach of the plaintiffs . . . identified specific male [comparator] who she alleges
Is performing substantially equal work.” 4&13d at 363. Thus, as Defendants argue
(seeReply, ECF No. 66PagelD.5343), since each plafihdid identify a specific
comparator who performed substantially faene work, it is at least possible that
the court inBeck-Wilsordid not technically hold that showing of fungibility (plus
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evidence in the record establish[ed] ttret defendant consider[ed] the positions to
be fungible.”ld. at 361. Here, in sharp contrasid as described gretail above, the
reporter-plaintiffs have ngresented sufficient evidence that all Free Press reporters
perform the same duties, and the Free Preitisesses did not agree that all reporter
positions were fungible. The fthrences between this case aBdck-Wilson
underscore that the reporter-plaintiffeve not made a sufficient showing of
fungibility to satisfy their prima facie case.
2

In contrast to the photographer-plaifgjfthe reporter-plaintiffs did not satisfy
their prima facie case by presenting suéint evidence that a particular male
comparator performed substantially thensavork under similaconditions and was
paid more for that work. For instancee tteporter-plaintiffs did not identify in the
record a complete list of the specific jdbties of any male repi@r. Instead, they
highlighted references in the record someduties performed by certain male

reportersi* but this type of evidence is insufiiént to support the required finding

pay difference) is sufficient. For tlieasons explained above, however, the Court
need not resolve these conflicting readingBetk-Wilson

14 For instance, Defendants’ response tairRiffs’ Interrogatory No. 12 identifies
certain duties performed bynamber of male reportersS¢eDefs.” Resps. to PIs.’
Interrogs., ECF No. 59-2, BalD.813-852.) But the intedgatory asked Defendants
to explain why the male reporters wegrad more than the reporter-plaintiffSge

id. at PagelD.813.) It did not ask Defendawtprovide a complete list of the male
reporters’ duties, and the Defitlants’ answer does not purport to provide such a list.
Likewise, some of the Defendants’ wisses referred to certaiasks performed by
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that the male reporters’ specific duties,aawhole, were subgtdally the same as
the reporter-plaintiffs’ specifiduties. Because the recaoes not contain sufficient
evidence concerning the specifiuties of any male reportehe reporter-plaintiffs’
prima facie case under the KRails as a matter of lavsee Carey577 F. App’x at
579-80.
\Y
The Court now turns to the claimsaif of the plaintiffs under the ELCRA.
A
“To make out a prima facie cader gender discrimination [under the
ELCRA], a plaintiff must showhat she was (1) a memludrthe protected class, (2)
subject to an adverse employment acti@),qualified for the job, and (4) treated
differently than similarly situated male employees for the same or similar conduct.”
Humenny v. Genex Corp390 F.3d 901, 906 (6th Cir. 2004). “If the plaintiff
establishes a prima facie case of gerdiscrimination, the burden of production
shifts to the defendant to provide a legitimate, non-discriminatory reason for the
employment action.”ld. And, if “the defendantprovides a legitimate, non-
discriminatory reason,” then the burdenftshback to the plaintiff to “produce

evidence that the defendant’s profferedson is a pretext for discriminationd:

some male reporters, but thestimony did not purport to be a complete list of the
specific duties of any of the male reporters.
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B

The Defendants are not entitled to summary judgment on the photographer-
plaintiffs’ claims under the ELCRA. The igence that was sufficient to satisfy the
photographer-plaintiffs’ prima facie case unttee EPA — descrilukin detail above
in Section IV.B.2 — is likewise sufficietd establish their prima facie case under the
ELCRA. That evidence showkat the photographer-pldifis were females, were
subjected to the adverse actiorbefng paid less for the same wdrkyere qualified
for their jobs, and were trasd differently than similarly situated male employees
for the same or similar conduéd. And the same evidenteat precludes summary
judgment on the Defendantaffirmative defenses tthe photographer-plaintiffs’
EPA claim — described in detail above Section IV.B.4 — is likewise sufficient
evidence of pretext to preclude summprggment on the photographer-plaintiffs’
ELCRA claim. Simply putthe Free Press’ inability tdfer a clear, consistent, and
objective explanation for the pay diffemnbetween the photographer-plaintiffs and
Blanquart is sufficient to support a fimgj that the Free Press’ proffered reason for

that difference is a pretext.

15See Conti v. Am. Axle & Mfg., In&@26 F. App’x 900, 911-12 (6th Cir. 2009)
(paying a woman a smaller salary thasimilarly situated man’s qualifies as an
adverse action for purposes of the ELCRA).
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C
The Defendants are entitled to summary judgment on the reporter-plaintiffs’
claims under the ELCRA. Adescribed in detail abova Section IV.C.2, those
plaintiffs have failed to identify an approgie comparator, and that failure is fatal
to their prima facie case under the ELCRA.
Vi
In the alternative, Defendants argtigat they are entitled to summary
judgment on all of photographglaintiff Galligan’s claims under the doctrine of
judicial estoppel. According to Defentta, Galligan’s employment-related claims
should be barred under that doctrine becalme“[flailed to dislbse them as an
asset in a bankruptcy proceedirf(Mot. for Summ. J., ECNo. 59, PagelD.794.)
Galligan filed the bankruptcy proceadiin question on November 7, 2014.
(SeeMot. for Summ. J., ECF No. 59, PagelD.782re Galligan No. 14-57405-tjt
(Bankr. E.D. Mich.), Dkt. No. 1.) Gallan’s petition in that proceeding did not
disclose her potential pay discrimiraticlaim to the bankruptcy courg€e id. The
bankruptcy court, withoutmentioning a potential pay discrimination claim,

confirmed Galligan’s bankrupggplan on March 25, 20155€e In re GalliganDkt.

181n a footnote, Defendants also conterat tBalligan does not have standing in this
action because she is a debtor in bankrup®sellot. for Summ. J. at 25 n.6, ECF
No. 59, PagelD.795.) Because this isaaes neither fully briefed by either party
nor raised during oral argument, t@eurt declines to address it here.
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No. 27.) David Pernick, Gafjan’s bankruptcy attorney,y&he first discussed the
possibility of a pay discrimination claim agat the Free Press wialligan in “late
2017,” and he informed the bankrupt@yustee about the suit in “May 2018.”
(Pernick Aff. 1 5, 8, ECF No. 65-20, PagelD.5167.) On January 3, 2019, Galligan
filed an amendment with the bankruptcgurt that desdned her employment
discrimination claim against the Defendan&ed In re GalliganDkt. No. 37-1, at
5-6.)

“Judicial estoppel is an equitabldoctrine invoked by the court at its
discretion.”Newman v. Univ of Daytorv51 F. App’x 809, 813 (6th Cir. 2018)
(quotation omitted). The doate “bars a party from (1)saerting a position that is
contrary to one that the gig has asserted under oath in a prior proceeding, where
(2) the prior court adopted the contrary ifios either as a preliminary matter or as
part of a final disposition.Id. (quotation omitted). Couresmploy judicial estoppel
“to preserve the integrity of the courts fmeventing a party from abusing the judicial
process through cynical gamesmanship, achieving success on one position, then
arguing the opposite to suit &xigency of the momentld. (quotation omitted).
“[JJudicial estoppel may bar employmentated claims where the plaintiff has
failed to disclose as an assea bankruptcy proceedingleer the existence of such

a claim or income derived from tleenployment relationship at issuéd.
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Defendants argue that Galligan shotld judicially estopped from going
forward in this case becauske “(1) assumed a position contrary to the one she
asserted under oath in the bankruptcy peaings; (2) the bankruptcy court adopted
the contrary position either as a preliminawgtter or as part of a final disposition;
and (3) the omission did not result fromstaike or inadvertence.” (Mot. for Summ.
J., ECF No. 59, PagelD.794-795.) Defendants note that Galligan did not disclose
her pay discrimination claim to the bankruptourt until after her failure to disclose
“was exposed in her deposition in thiseasd Defendants advisthey would move
for summary judgment on this basidd.(at PagelD.757.) Aceding to Defendants,
Galligan’s “tardy” amendment with thlankruptcy court “dog not change the
result.” (d. at PagelD.795.)

Plaintiffs, however, presented idence suggesting that Galligan’s
nondisclosure was both inadvertent and natsdy as to prejudice the bankruptcy
Trustee. Plaintiffs filed an affidavitom David Pernick, Galligan’s bankruptcy
attorney, in which he swears that headissed the possibility of Galligan’s pay
discrimination lawsuit with Galligan irflate 2017” and that he informed the
bankruptcy Trustee about the suit in “M2§18.” (Pernick Aff. 11 5, 8, ECF No. 65-
20, PagelD.5167.) Pernick also says tiether the Trustee nor any other party to
Galligan’s bankruptcy has taken any “adversigoas . . . for failure to disclose or

provide any required documentsld (Y 14, PagelD.5167.) According to Pernick,
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Galligan “has complied with all requiremts to successfully complete her
Bankruptcy Case and receive her Dischardgd.’{ 15, PagelD.5167.)

Under these circumstances, the Counias yet prepared to conclude, as a
matter of law, that Galligan’s claim is barregjudicial estoppel. Rather, Plaintiffs’
evidence suggests that Galligan’s casaliginguishable from the plaintiff in
Newmanupon which Defendants rely. Newmanthe plaintiff's failure to disclose
his discrimination claims to the bankruptcgurt was not excused by “mistake or
inadvertence” because his filings repeatddbtured “blatant” omissions and false
statementsNewman 751 F. App’x at 815. Herdowever, Galligan has filed an
amendment with the bankruptcy court tmatlects her pay discrimination claim
against DefendantsSée In re GalliganDkt. No. 37-1, at 5-6.)

In sum, the Court is persuaded that ¢hexr a material factual dispute as to
whether Galligan’s failure to disclose her pay discrimamaclaim to the bankruptcy
court — since cured — resultefdm mistake or inadvertenceNewman 751 F.
App’x at 814. There is likewise a fact gtien as to whether Galligan was “abusing
the judicial process through cynical gamesmanship, achieving success on one
position, then arguing the opposite tat $he exigency of the momentd. at 813.
The Court therefore denies Defendamsotion for summary judgment against

Galligan on judicial estoppel grounds.
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VII
After oral argument on Defendants’ motion for summary judgment,
Defendants filed a motion requestilggave to supplement the recor&egDefs.’
Mot. to Supp. the Summ. J.R., ECF N@.) Defendants fig several documents
that purportedly confirm that Blanquar21.1% pay increase was for competitive
purposes.$ee id. But, as noted in Section IV.B.dven if Blanquart's pay increase
was for competitive purposes, it does hdty explain the gap in compensation
between him and the photoghegp-plaintiffs, and Defenads would not be entitled
to summary judgment based upon that payeiase even if they proved its existence
and purpose. Therefore, there is no neetasis to supplement the record with
documents concerning Blanquart’'s pay ra@gsel Defendants’ main to do so (ECF
No. 72) isDENIED.
VIII
Therefore, for the reasons stated abdVelS HEREBY ORDERED that
Defendants’ Motion for Summary Judgment (ECF No. 5&RANTED IN PART
andDENIED IN PART as follows:

o Defendants’ motion for summary judgmt with respect to the claims
brought by Galligan and BooneENIED;

o Defendants’ motion for summary judgmt with respect to the claims
brought by Zaniewski and Mickels GRANTED ; and
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o Defendants’ Motion to Supplemernhe Record (ECF No. 72) is
DENIED.

IT IS SO ORDERED.

sMatthew F. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: January 29, 2020

| hereby certify that a copy of theréggoing document was served upon the
parties and/or counsel oécord on January 29, 2028y electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764
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