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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION
LEDURA WATKINS,

Plaintiff, CaseNo. 17-cv-13940
Hon. Matthew F. Leitman
V.
ROBERT H. HEALY, et al,

Defendants.

OPINION AND ORDER DENYING DEFENDANT RO BERT H. HEALY'S
MOTION FOR RECONSIDER ATION (ECF NO. 49)

In 1976, Plaintiff Ledura Watkins wasonvicted of first-degree murder in
state court and sentenced to life in prisothout the possibility of parole. In 2017,
the state trial court vacated Yes’' conviction. Later tht year, Watkins filed this
civil-rights action against DefendantoBert H. Healy, aformer state-court
prosecutor, and others. Watkins alle¢jeest Healy violated his (Watkins’) rights
under the Fourth and Fourteenth Amendments by fabricating evidence against him
and maliciously prosecuting him. Hegbyeviously moved to dismiss Watkins’
claims on the grounds that they arerbd by the statute of limitations and by
prosecutorial immunity.§eeMot. to Dismiss, ECF No. 34.) The Court denied that
motion. §eeOp. and Order, ECF No. 47.) Healyw moves the Court to reconsider

its rulings on his limitations and immunity defens&edMot. for Reconsid., ECF
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No. 49.) The motion raises several seriatguments in a thoughtful manner, and
the Court has carefully considered Heatyostentions. However, the Court remains
convinced that its earlier ruling was corregiccordingly, for the reasons explained
in detail below, Healy’s motion for reconsideratiodiENIED .
I

The Court’s earlier Opinion and Ordet &&th in great detail the background
facts, the allegations in Watkins’ Amemti€omplaint, and the Court’s analysis of
Healy’s limitations and immunity defenseshe Court will not repeat those matters
here. For the purposes of this Opinion @&rder, the Court assumes that the reader
will have already carefully keewed the Court’s prior ruling. For ease of reference,
though, the Court will repeat the claims Watkbrings against Hdy. Those claims
are:

o Fabrication of evidence in violation of the Fourth Amendment (Count
1);

o Fabrication of Evidence in violatn of the Due Process Clause of the
Fourteenth Amendment (Count Il);

o Malicious Prosecution in violation of the Fourth Amendment (Count
11);

o Civil Conspiracy in violation of the Fourth Amendment (Count VIII);

o Civil Conspiracy in violation of the Fourteenth Amendment (Count
IX); and

o Common law Malicious Preecution (Count XV).



1

Healy first argues that the Coushould have dismissed Watkins’
constitutional claims as barred by the apgiile three-year statute of limitations.
The Court held that the clas were not time-barred becau(1) they did not accrue
until the state trial court vacated Watkimgnviction in 2017 and (2) Watkins filed
this action within three years of that etieRlealy now counters that “under the legal
precedent from the relevantaér— which Healy defines abe caselaw existing in
1975 and 1976 — Watkins’ constitutional claiaxcrued decades before Watkins'’
conviction was vacatedSéeMot. for Reconsid., ECF No. 49, PagelD.10088-
10095.) Thus, Healy insists that the three-year statute of limitations expired long
before Watkins filed this éion. The Court disagrees.

There are two problems with Healy’s argemh  First, he misidentifies the
“relevant era.” The accrual of Watkirenstitutional claimsust be assessed under
Supreme Court and Sixth Circuit precedent from ¢heent era because those
decisions apply retroactively to the evethiat impacted Watkins in 1975-1976. And
under current law, it is clear that Watkirconstitutional claims against Healy did
not accrue until the state trial court vacaWdtkins’ conviction in 2017. Second
(and in any event), Healy erroneously @werizes the law of accrual during what

he defines as the “relevasrta.” Contrary to Healy’s contention, even under the law



as it then existed, Watkins’ constitutidrméaims did not accrue until his conviction
was vacated.
A

Two Supreme Court decisiongteck v. Humphrey12 U.S. 477 (1994) and
McDonough v. SmitHL39 S.Ct. 2149 (2019) — compel the conclusion that Watkins’
Due Process fabrication elvidence claim did not aage until his conviction was
vacated and that that claim is thus taoite-barred. Below, the Court explains how
HeckandMcDonoughrequire that conclusion anchwy they apply to Watkins’ Due
Process fabrication of evidea claim even though theyere decided long after the

events underlying that claim.

a

In Heck the Supreme Court adopted a dethgecrual rule for certain types
of claims under 42 U.S.C. § 1983. Under theg, “a cause adction under 8§ 1983
that would imply the invalidity of aanviction does not accrue until the conviction
Is reversed or expunged, and therefore thieist of limitations does not begin to run
until such an event occurs, if eveR”Ambrosio v. Maring 747 F.3d 378, 384 (6th
Cir. 2014) (describing holding iHecK. The delayed-accrual rule frddeckapplies

to Watkins’ Due Process fabrication ofidence claim because that claim implies



the invalidity of his conviction. (See e.g, Am. Compl. at 1123, ECF No .30,
PagelD.7517 — alleging that fabrication oifd®nce led to, and invalidated, Watkins’
conviction.) And under that ey the claim did not accruatil the state trial court
vacated Watkins’ conviction in 20£7.
b

Under the Supreme Court’s decisiorHarper v. Virginia Dep’t of Taxation
509 U.S. 86 (1993), this Court must appligckto Watkins’ Due Process fabrication
of evidence clan even thouglHeckwas decided nearly twenty years after both
Healy’s alleged misconduct and Watkins’ convictionHharper, the Supreme Court
held that when it “applies a rule of federaklto the parties before it, that rule is the
controlling interpretation ofederal law and must be givdull retroactive effect in
all cases still open on direct revi@amdas to all events, regardless of whether such
events predate or postdate our announcement of thé @8 U.S. at 97 (emphasis

added).

1 See Rogers v. Detroit Police Departmesf5 F.Supp.2d 757, 766-67 (E.D. Mich.
2009) (applyingHeck’s delayed-accrual rule to fabation of evidence claim that
implied invalidity of conviction).

2 As the Seventh Circuit has explainétbck’s delayed-accrual rule applies both
offensively and defensivelysee Johnson v. Winsted&00 F.3d 428, 434 (7th Cir.
2018). Defendants apply the raifensively to seek dismisisaf claims by plaintiffs

who have not yet had their untjeng conviction reversed or vacated. Plaintiffs, in
contrast, invoke the rule veh defending against motions to dismiss based upon the
statute of limitations. The decision Rogers, suprainvolved an offensive use of
the rule.



Heck satisfiesHarper’s two requirements for retrotee application. First,
Heck’'sdelayed-accrual rule srule of federal lawSee Collyer v. Darling98 F.3d
211, 220 (6th Cir. 1996) (explaining that “federal law determines the accrual of civil
rights claims” under § 1983). Second, the Supreme Cottéakapplied the rule
that it adopted to the parties beforeSee Heck512 U.S. at 490 (“Applying these
principles to the present action ... we findttdismissal of the action was correct.”)
BecauseHeck satisfies thdHarper test for retroactive applicatiohleck applies to
“all events,” including those thgpredate” its “announcementiarper, 509 U.S. at
97. Thus,Heck's delayed-accrual rule applies tloe events underlying Watkins'’
Due Process fabrication efidence claim evethough those events occurred long
before the Supreme Court decidéeck

Indeed, the Sixth Circuit has appliéteck’s delayed-accrual rule to events
that transpired many years before the Supreme Court dddetddSee Harrison v.
State of Michigan722 F.3d 768 (6th Cir. 2013). Harrison, the plaintiff was
convicted of two crimes and sentendedconsecutive terms of imprisonment in
1986. The plaintiff was released in 199tahe had served the statutory maximum
term for the offenses of conviction. IFewing plaintiff's release from prison, he
filed a collateral attack on his sentencestate court. After lengthy proceedings, a
state appellate court held 2008 that the plaintiff had been improperly sentenced.

In 2010, the plaintiff brought § 1983 clairakleging that a porin of his confinement



had been unlawful. The district court h#tdt the claims were time-barred. But the
Sixth Circuit held that the claims were subjectHick’s delayed-accrual rule and
thus were not time-barred even thoughaleged constitutionaliolation took place
many yeardeforeHeck

In this case, Harrison’s 198®ntence has, in fact, been
“declared invalid by a stateiltunal authorized to make
such determination.” Thatvarable termination occurred
when the Michigan Court of Appeals reversed Harrison’s
sentence in 2008, holding that “[he] was improperly
sentenced to consecutive terfior his convictions,” and
remanded the case for entry of a corrected
judgment.People v. Harrison2008 WL 4276544, at
*1. Harrison then filed the instant 8 1983 suit in 2010,
within Michigan’s three-year statute dimitations. As a
result, this federal @ion is not untimely.

[..]

[T]he district court observed that Harrison knew of his
“false imprisonment” while incarcerated on the 1986
conviction and, therefore, thtte statute of limitations in

his case began to run in 1990, when he was released from
imprisonment. But that anaigdy the district court mixes
apples with oranges androeot be correct, because we
know fromHeckthat a damages claim for a wrongful
criminal conviction or sentence does not accrue until the
conviction “has been revard on direct appeal, expunged
by executive order, declaradvalid by a state tribunal
authorized to make such determination, or called into
guestion by a federal courtissuance of a writ of habeas
corpus.”"Heck,512 U.S. at 487, 114 S.Ct. 2364. Thus, if
Harrison had brought a § 1988it in 1990 when released
from prison on the 1986 conviction, it
would necessarilyhave been dismisséar failure to state

a claim, because Harrisonl986 conviction had not yet
been reversed or his sentence corrected. That did not



happen until the Michigan Court of Appeals ordered the

state trial court to take sh action in 2008. Before that

date, any claim that Harrisenight have alleged asserting

the invalidity of his 1986 conviction, regardless of the

relief sought, would have been — in the words of

theHeckCourt — “not cognizablender § 1983” for lack

of a favorable terminatiord.
Harrison, 722 F.3d at 772-73 (emphasis in or@in Many other federal courts
have likewise appliedHeck’s delayed-accrual rule to events that occurred long
beforeHeckwas decided and to cagkat were not pending whéteckwas decided.
See, e.g.Cannon v. Burge2006 WL 273544, at **8-9 (N.D. Ill. Feb. 2, 2006)
(holding underHeck that several 8§ 1983 claimbased upon alleged police
misconduct in 1983 did not accrue until the gegragainst the plaintiff were finally
dismissed in 2004 Brinson v. City of Philadelphj&2012 WL 975073, at *2 (E.D.
Pa. Mar. 21, 2012) (explaining that unéieck plaintiff's § 1983 claim based upon
alleged prosecutorial misconduct in 1986crued when plaintiff obtained certain
relief from the conviction in 2007PRick v. Carpenter2003 WL 1563732, at ** 1-
2 (N.D. lll. Mar. 17, 2003) (holding undé#eck that 8 1983 claims based upon
alleged police misconduct underlying @angiction in 1983 accrued in 2001 when
the plaintiff's conviction was vacatedhall v. City of Los Angeles2013 WL
12349587, at *4 (C.D. Cal. Apl, 2013) (holding undeéteckthat § 1983 conviction

based upon alleged lawfercement misconduct in ¢hmid-1980’'s did not accrue



until the plaintiff's conviction was \@ated nearly twenty years latér)lhe Court is
persuaded thaHarper requires retroactive application éfeck to the events
underlying Watkins’ Due Processbi@cation of evidence clairh.
c
Healy counters with a narrow readingHdirper. He contends thatarper
only requires retroactive application oSapreme Court decisido cases that were

pending on direct review whehe decision was issued&deHealy Supp. Br., ECF

3 In Walden v. City of Chicag®91 F.Supp.2d 660, 669-70 (N.D. lll. 2005), the
United States District Court for the Nbern District of lllinois “appl[ied]Heckin

full retroactive fashion” +e., to events that occurred long beféteckwas decided

and in a case that was not pending wHeckwas decided. That court declined to
“speak definitively” on the issue because the parties had not fully briefed the issue,
id. at 670, but its initial treatment of théeck retroactivity issue aligns with this
Court’s analysis and conclusion.

4 There may be another basis for applyiteckto the events at issue in this action.
On one view,Heck is a case of statutory impgetation because it required the
Supreme Court to harmonize certain miaiunder § 1983 with the operation of the
federal habeas statuteSee Heck12 U.S. at 480-8%ge also Erlin v. United States
364 F.3d 1127, 1132 (9th Cir. 2004) (explaining thetk“require[d] interpretation

of federal statutes.”’Anderson v. Nebraskda018 WL 4354952, at *7 (D. Neb. Sept.
12, 2018) (Heckwas premised on statutory interpretation”). When the Supreme
Court construes a federal statute, it dexdavhat the statute has “always meant” —
l.e., what the statute “has meant contindgssnce the date when it became law.”
Rivers v. Roadway Express, In611 U.S. 298, 313 n.13 (1994). In other words,
“[a] judicial construction oh statute is an authoritatigeatement of what the statute
meant before as well as after the decisiaheicase giving rise to that construction.”
Id. at 312-13. To the extent thideckis a case of statutory construction, it would
appear to have been stating a rule that ekst¢he time of the events at issue in this
case. The Court has not reached any finaklusions on thissue, and it bases no
part of its decision on the issue. It highits the issue only as one that may warrant
further consideration at sompeint as this case proceeds.

9



No.52, PagelD.10188.)And he says thaHarper does not requirgetroactive
application oHeckhere because this @awas not pending wheteckwas decided.
Harper, itself, belies this argument in two respects. FHstrper says that a
Supreme Court decision must be applied retroactiveboth “cases still open on
direct review”and to “all events, regardless of ether such events predate or
postdate” the Supreme Court’'s decisiblarper, 509 U.S. at 97. Thus, the plain
language oHarper shows that its retroactivity rule not limited to cases that are
pending on direct review. SecondHarper, the Supreme Court applied one of its
earlier decisions retroactively even thouddrper itself was not pending on direct
review — indeed, had not even beendile when the earlier decision was isstied.
The actions of the Supreme CourtHarper — in addition to the Supreme Court’'s
words in that case — thus confirm decision of the Supreme Court applies

retroactively even to cases that were peniding when the decision was issued. In

® The plaintiffs inHarper sought a refund of certain state income taxes that they had
paid between 1985 and 198&8hey argued that the taxes were unlawful under the
Supreme Court’s decision Davis v. Michigan Dep’t of Treasury 89 U.S. 803
(1989). But the plaintiffs’ lawsuit had hget been filed when the Supreme Court
decidedDavis The Supreme Court issudérhvis on March 28, 1989, and the
plaintiffs filed their suit in Virgnia state court on May 4, 198%ee Harper v.
Virginia Dep’t of Taxation401 S.E.2d 868, 870 (Va. 199identifying filing date).
Even though the plaintiffs’ lawsuit \8anot pending in any court whé&ravis was
decided, the Supreme Court held tDatvis applied retroactively to the plaintiff's
claims. See Harper 509 U.S. at 100. Thudidarper demonstrates that the
retroactivity of Supreme Court decisionsnist strictly limited to cases pending on
direct review at the tim#he decisions are issued.

10



sum, as another federal cobds aptly observed, “the appat rule of retroactivity
[from Harper] is that if an event is not yet in litigation, or if a litigated case is not
yet final, then the rule W be applied retroactively.Hoffman v. GEICO Ins. Cp.
2006 WL 2925265, at *8 (D. Mont. Oct. 5, 2006Healy’s far narrower reading of
Harper is not faithful to the language oesult of that decision.

Notably, Healy has not cited a siagtase in which any federal court has
declined to applyHeckretroactively under circumstances like those presented in this
case. He cites only one case in vihi@& federal court refused to appHeck
retroactively -Johnson v. City of Cheyenr@17 WL 6551394 (D. Wyo. July 27,
2017). Gee Healy Supp. Br., ECF No. 5ZRagelD.10198-10202, citing and
discussinglohnsoi. But Johnsoninvolved fundamentally different circumstances,
and the court idohnsordid not suggest thadeckwas limited to cases pending on
direct review wherHeckwas decided.

The plaintiff inJohnsonwas convicted of certain crimes in 1989. In 1991,
the plaintiff filed a 8 1983 action in whidte alleged that misconduct by police and
prosecutors led to his wrongful convictioA federal district court dismissed that
action with prejudice on the merits, and thetheCircuit affirmed the dismissal. In

1992, the plaintiff filed a second § 198&8tion in which he alleged that false

® The court inHoffmanwas deciding an issue of reactivity under Montana law.
But in the course of deciding thakue, the court reviewed and discuddatper.

11



testimony by a police officer led to his convon. A federal district court dismissed
the second action, and the Tenth Circuit again affirmed. “Accordingly, both of the
lawsuits” brought by the plaintiff in B and 1992 “resulted in a final judgment on
the merits of [the @lintiff's] claims.” Johnson 2017 WL 6551394, at *7. Nearly
twenty years later, in 2013, DNA testipgoved the plaintiff's innocence, and he
was declared actually innocent byaud order issued on August 7, 205&e idat

*4. The plaintiff then filed a third 8983 action in 2017 in wbh he alleged that

still more law enforcement misconduet to his wrongful conviction.

The law enforcement defenita moved to dismiss the third action as barred
by res judicata The plaintiff countered thaés judicatadid not bar his third set of
claims because, undefeck the claims did not accrue until he had been declared
innocent by court order in 2013 he plaintiff insisted thatHeckshould be applied
retroactively....”ld. at *8. The court declined to apgtieckretroactively because
doing so would have effectively voided thes judicataeffect of the two earlier
merits judgments:

Thus, even if Heck applied retroactively to events
predating the announcement tbft rule of federal law,
Plaintiff has cited no authority to support the proposition
thatHeckcan be applied retroacély to disregard the res
judicata effect of final judgments already entered on his
§ 1983 claims. Indeed, the Supreme Court has recognized,
‘retroactivity in civil casesmust be limited by finality;

once suit is barred by res judicata ..., a new rule cannot
reopen the door already closed.’

12



Id. (quotingJames B. Beam Distilling Co. v. Georgk01 U.S. 529, 541 (1991)
(plurality opinion)).

As this passage makes clear, the courbimsorsimply applied a well-settled
exception to the retroactivity rule establishedHarper — the exception barring
retroactive application of decisions tases in which a fihlgudgment has been
entered and all direct apals have been exhaust&ge Reynoldsvill€asket Co. v.
Hyde 514 U.S. 749, 758 (1995) (explaining tHafjew legal principles, even when
applied retroactively, do not apply to casalready closed” and that this is “a
limitation inherent in the prinpie [of retroactivity] itself”) Johnsondid not hold,
as a general matter, thideckapplies retroactively only to cases that were pending
whenHeckwas decided. On the contratiie court acknowledged the possibility
thatHeckcouldapply retroactively to “events predating” its issuance so long as such
application would not undermiremn otherwise final judgmeniohnson 2017 WL
6551394, at *8 (“even ifHeck applied retroactively to events predating the
announcement of that rule éderal law....”) ThusJohnsondoes not support
Healy’s contention thdtdeckcannot apply retroactively to Watkins’ claims.

Finally, Healy argues thafeck should not apply retroactively for the same
reasons that statutes do not apply retroaltivin Healy’s words, the Court should
be guided by principles concerning the oatitive application of statutes because

“the great majority of federal case lamterpreting retroactely derives from the

13



statutory context.” (Healy Supp. BECF No. 52 at PagelD.10189.) And Healy
urges the Court to analogize retroactive applicationHelck to retroactive
application of a Michigan statute of limitations, which, according to Healy, would
not be permitted under the aimnstances of this actiorSée id, citing decisions of
the Michigan Court of Appeals concernikftichigan statutes of limitations).

This line of argument is flawed in two important respects. First, there is a
“major difference” betweerprinciples governing the retroactive application of
statutes and the retroactive &pgtion of judicial decision3Vinn-Dixie Stores, Inc.

v. Dolgencorp, LLC881 F.3d 835, 847 (11th Cir. 2018ndeed, “[t]he principle
that statutes operate only prospecityelwhile judicial decisions operate
retrospectively, is familiar to every law studeritlhited States v. Security Indus.
Bank 459 U.S. 70, 79 (1982). Thus, the fdélcat statutes often do not apply
retroactively says little, if anything, abowhether judicial decisions should apply
retroactively. Second, Healy’s analogyatstate statute of limitations is misplaced
because the issue before this Court reléethe accrual dfvatkins’ Due Process
fabrication of evidence claim under § 1988d the accrual of #t claim is a matter
of federal lawSege.g, Collyer, 98 F.3d at 220 (explaining that while 8 1983 borrow
state statutes of limitationthe accrual of those clains governed by federal law).

Simply put, whether a Michigan statute of limitations (or any other such statute) does

14



or does not apply retroactively is ngermane to the question of whethdeck
applies retroactively.
In sum, Healy has failed to demonstrate ti@tkdoes not apply retroactively
to Watkins’ Due Process fabricatiohevidence claim. And undéfeck that claim
Is timely.
2
Watkins’ Due Process fabrication efidence claim is also timely under
McDonough, supra In that case, the Supreme Coheld that “[tlhe statute of
limitations for a fabricated-evidence claim does not begin to run until the criminal
proceedings against the defendamt. (the § 1983 plaintiff) have terminated in his
favor.” McDonough,139 S. Ct. at 2154-55. Und&tcDonough Watkins’ Due
Process fabrication of evidence claim did aotrue, and the statute of limitations
on that claim did not begin to run, until the state trial court vacated Watkins’
conviction in 2017. And undétarper, McDonough- which was decided while this
action was pending in this Court — applieetroactively for all of the reasons
explained above. In light dficDonough Watkins’ Due Process fabrication of
evidence claim is not time-barred.
B
The Sixth Circuit’'s decision ibunn v. Tennesseé97 F.2d 121 (6th Cir.

1982), compels the conclusion that Mias’ Fourth Amendment malicious

15



prosecution claim is also not time-barred. Dann the Sixth Circuit held “that
favorable termination of [a] prior criminproceeding marks thgoint at which a [§]
1983 claim for malicious prosecution accrudd.’at 127. The Sixth Circuit then
concluded that “the statute of limitatis” for a malicious prosecution claim under
8 1983 “begins to run at the time of theidaable] termination afhe state [criminal]
proceeding.”ld. Under these rules frorbunn Watkins’ Fourth Amendment
malicious prosecution claim did not accruil his conviction wa vacated in 2017.
Thus, the claim is not time-barred by the laggble three-year atute of limitations.
Healy counters thddunndoes not control here ta&use it was decided many
years after the alleged misconduadawVatkins’ resulting conviction.SgeHealy
Reply Br., ECF No. 54, PagelD.10296-10298he Court respectfully disagrees.
Under Harper, published decisions of the courts of appeals —Dkan — apply
retroactively in the same way thatecisions of the Supreme Court apply
retroactively. Indeed, even thoughidrper dealt with” the retroactivity of a
decision “issued by the Supreme Court, various courts of appeals have applied [the
Harper approach] to retroactivity with respect to their own decisioB®dexho
Marriott Man., Inc. v. United State§1 Fed. Cl. 229, 237 (CCl. 2004) (collecting
cases)See also Herman v. Hector I. Nieves Tranbp., 244 F.3d 32, 37-38 (1st
Cir. 2001) (same). Most importantly, ethSixth Circuit has held that its own

decisions “must be given full retroactive effect” underttagper framework.In Re

16



Federated Dept. Stores, Iné4 F.3d 1310, 1317-18 (6@ir. 1995). Thus, for all
of the reasons th&teckapplies retroactively to this case unéarper, Dunnalso
applies retroactively to this case unétarper. And Watkins’ Fourth Amendment
malicious prosecution claim is timely und2unn
C

Even if the decisions discussed abakenot apply retroactively, Watkins’
constitutional claims are still timely because, under the best reading of the law in
effect during the Healy-described “eghnt era” in 1975 and 1976, constitutional
claims like those Watkins brings here diot accrue until the plaintiff prevailed in
the underlying criminal proceedings. The Court refers to the “best reading” of the
law because, by 1976, the Supreme Coud hat yet definitively resolved the
guestion of when constitutional claims likese at issue heaecrue. The Supreme
Court did not do that until its decisionshieckandMcDonough But by 1976, the
Supreme Court had provided some critigaldeposts for analyzing constitutional
claims like those brought by Watkins. By that same time, a number of lower federal
courts had determined — by applying those guideposts — tleaafde termination
of the underlying proceedinggssan essential element oftbe types of claims. And
since these claims required a showing gbfable termination, they did not accrue

until such a termination had occurredhus, as described in more detail below,
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under the best understanding of law effect in 1975 and 1976, Watkins’
constitutional claims did not accrue until his conviction was vacated in 2017.
1

“In defining the contours and prerequisites of a § 1983 claim, including its
rule of accrual, courts are to lofikst to the common law of tortsManuel v. City
of Joliet 137 S. Ct. 911, 920-21 (2017)Vhile this admonition is of recent vintage,
the Supreme Court has long looked to th@emn law as a guide in determining the
scope and extent @&bility under § 1983Sege.g, Carey v. Piphus435 U.S. 247,
257-58 (1978) (explaining that the “rulegbverning the “common law of torts”
provide “the appropriate starg point for the inquiry under 8 1983 as well.”) In fact,
the Supreme Court looked to the common tavhelp discern the boundaries of §
1983 liability long before the eventsatigave rise to Watkins’ claimSee Kalina v.
Fletcher, 522 U.S. 118, 123 (1997) (identifying the 1951 decisiomenny V.
Brandhove341 U.S. 67 (1951), as one in wihthie Supreme Court “recognizerht

Congress intende@&[1983]to be construed in the light of common-law principles

"While common law principles have loggided the interpretmn and application
of § 1983, it is well-settled that those mmipples “are meant to guide rather than
control the definition of 8 1983 claimsHartman v. Moore 547 U.S. 250, 258
(2012).

18



that were well settled atehtime of its enactment?®)By 1975, “the nexus between
[8] 1983 violations and the commdaw ha[d] long been recognizedColton v.
Swain 527 F.2d 296, 304 (7th Cir. 1975).

More importantly for purposes of theaise, by 1975 federal courts understood
that they needed to corlsthe common law of malious prosecution in order to
determine the scope and elements afaicious prosecution claim under § 1983.
As one federal court explained at thahe, the common law tort of malicious
prosecution “provided the controlling gal framework for determining [a
defendant’s] liability [for maliadus prosecution] under [§] 198 Ahthony v. White
376 F.Supp. 567, 572 (D. Del. 19?4)Other federal cots reached the same
conclusion.See e.g.Gaito v. Strauss249 F. Supp. 923, 932 (W.D. Pa. 1966)
(construing contours of 8 1983 maliciousgecution claim in light of elements of
common law claim)Tucker v. Duncan499 F.2d 963, 965 n.1 (4th Cir. 1974)
(“borrow[ing]” elements of common lawnalicious prosecution claim and using

them as elements for § 198%licious prosecution claim§olton 527 F.2d at 304

8 See also Pierson v. R&386 U.S. 547, 553-55 (1967p@king to common law to
discern scope of privilege and immties available to state judge and law
enforcement officers in context of § 1983).

® The court inAnthony“turn[ed] ... to the [commotaw] of malicious prosecution
to determine not only [the defendant’s] ligl under state tort law but her liability
under [8] 1983 as well Anthony 376 F. Supp. at 572.
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(likening a 8 1983 malicious prosecution oo a common law claim for malicious
prosecution).

Critically, these courts (and others) atkermined by 1975 that the favorable
termination element of a common law malits prosecution claim was likewise an
element of a § 1983 malais prosecution claintee Tucker, supr@olding that §
1983 malicious prosecution claim should haeen dismissed because plaintiff had
failed to show, as required by thenmmon law, that the underlying criminal
proceedings terminated in his favdBaito, supra(holding that since plaintiff failed
to satisfy favorable termination elemt of common law claim for malicious
prosecution, plaintiff had no viable 8 1983 malicious prosecution cl&wexett v.
City of Chester391 F. Supp. 26, 28 (E.D. Pa. 1975) (explaining that plaintiff's §
1983 malicious prosecution claim failed amatter of law because plaintiff failed
to allege that underlying proceedings terminated in his fa8ailiyvan v. Choquette
420 F.2d 674, 676 (1st Cir. 1969).And two additional decisions issued shortly
after the key events in this case furthenfrmed that during the “relevant era,” a §

1983 malicious prosecution plaintiff had to prove that the underlying proceedings

10 As the Sixth Circuit explained iDunn the First Circuit's opinion iBullivan“is
ambiguous as to the preeisature of the claim.Dunn 697 F.2d at 127 n.8.
Importantly, however, the Sixth Circuit added tBatlivan“has been interpreted to
require a termination of the prior procesglin a manner favorable to the plaintiff
for a 1983 malicious prosecution action to liel’ That is how the Sixth Circuit
readSullivanin Dunn Id. And that is how at least one federal court Balivan
before the events undging Watkins’ claimsSee Everett391 F. Supp. at 28.
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had terminated in his favoiee Morrison v. Jone851 F.2d 939, 940-41 (4th Cir.
1977) (“Since federal law deenot define the elementd the [§ 1983 malicious
prosecution] claim, we adofite common law rule that¥arable termination of the
proceedings is essential. Conseglye the claim does not accrue until the
proceedings are terminated.3ingleton v. New York32 F.2d 185, 194-95 (2d Cir.
1980) (“There remains the question of wiesta [§] 1983 claim for deprivation of
civil rights through malicious prosecutiomay be stated without alleging and
proving that the prosecution terminatedsome manner indicating that the person
was not guilty of the offense charged. We believe that such proof is essential.”).
These decisions requiring a 8 1983 malicious prosecution plaintiff to prove a
favorable termination of the underlyingogeedings represent the clear weight of
authority during the Healy-described “reten era.” Indeed, Healy has not cited a
single case from that time frame in whiatydederal court specifically held to the
contrary. (Much more on thatlow.) Thus, the Court maeasonably conclude that
if, during the “relevant era” in 1975 and 197Be Sixth Circuit had been squarely
confronted with the question of whether a § 1983 malicious prosecution plaintiff had
to prove a favorable termination of thederlying proceedings, that court would
have followed the same path as the courthe cases disssed above. It would
have looked to the commomaf malicious prosecutioand would haveoncluded

— just as it did a mere seven years latebimn —that one essential element of a
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8 1983 malicious prosecution claim was falde termination of the underlying
proceedings. Stated another way, it is nresisonable to conclude that during the
“relevant era,” one essential elementaoc§ 1983 malicious prosecution claim was
favorable termination of the underlying prociegs — and that such a claim thus did
not accrue until favorable terminatiéh.
Because favorable termination was essential eleménof a malicious

prosecution claim under the law of the &ehnt era,” Watkins’ Fourth Amendment
malicious prosecution claim did not accueder that law until his conviction was

vacated in 2017.

11 As noted above, the weight of the ctse from the Healy-defined “relevant era”
shows that during that era, favorablenteation was an essential element of a
§ 1983 malicious prosecution claim. Buteavaside from that case law, there is
another route to the conclusion that favéedbrmination was an element of a § 1983
malicious prosecution claim during the ‘@eant era” in 1975-1976. This route
relies upon the rule that “[jjudicial declai@n of the law is merely a statement of
what the law has always beeQash v. Califanp621 F.2d 626, 628 (4th Cir. 1980);
see also Jones Stevedoring Co. weblor, Office of Wikers’ Comp. Prog 133
F.3d 683, 688 (9th Cir. 1997) (“But whencaurt delivers a ruling, even if it is
unforeseen, the law has notaciged. Rather, the court is explaining what the law
always was.”)Harper, 509 U.S. at 106-07 (Scalia, dgncurring) (same). Under
this rule,Heck, McDonoughandDunn state what “the law [concerning accrual of
8 1983 malicious prosecution claims] has alwlagsn” — and what it was at the time
of the events giving rise to this actiohe Court does not rest its decision here on
the operation of this rule because it is ndtgtear to the Court that the rule has been
adopted by any majority of the Supreme Court or by thenSxtcuit. But if this
rule does apply in this Circuit, then that would be a further basis for concluding that
Watkins’ claims did not accrue under thevlas it existed during the “relevant era”
in 1975-1976.

22



The same reasoning applies to Watkitadirication of evidence claims. As
the Supreme Court highlighted MicDonough a fabrication of evidence claim is in
the nature of a common lawalicious prosecution clairdee McDonougt 39 S.Ct.
at 2156. And during the “relevant era,” a fiahtion of evidence eim was, at times,
brought as one for reious prosecutionSee e.g, Gaito, 249 F. Supp. at 927
(plaintiff alleged, amng other things, that defendariemployed false and perjured
evidence” against him, and court armdg that claim as one for malicious
prosecution);Johnson v. Dailey479 F.2d 86, 88 (8tiCir. 1973) (holding that
“action may be properly characterized as iortbe nature of malicious prosecution,”
and applying statute of limitations govarg malicious prosecution action, where
plaintiff alleged that the defendant usedificated facts and falsified evidence” to
convict him of murder). Thuydt is fair to conclude thaturing the “reévant era,” a
court squarely confronted with the question of when a faiwitaf evidence claim
accrued would have looked to the comnlaw tort of malicious prosecution and
pegged the accrual date for the fabrication claim as the time of favorable termination.
On this basis, the Court concludes that unde law of the “redvant era,” Watkins’
fabrication of evidence claims did notcage until his conviction was vacated in

2017.
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2
Healy offers a sharply different account of Sixth Circuit law during the
‘relevant era.” He insists that und#ren-prevailing Sixth Circuit precedent,
favorable termination of underlying proceedings wasan essential element of a

§ 1983 malicious prosecution claim. Heasys that, in fact, “[tlhe law was

precisely the opposite — that those convietede required to bprompt in asserting

8 1983 claims [even beforeviarable termination] ootherwise forfeit them under
the statute of limitations.” (Mot. foReconsid., ECF No. 49, PagelD.10092;
emphasis in original.) As support for this contention, Healy relies primarily upon
the Sixth Circuit’s decision iKrum v. Sheppardt07 F.2d 490 (1967). Whikkrum
may initially appear to support Healy’s vies¥ the law, on closer inspection, it
becomes clear that (Krum did not involve anyholding as to whether favorable
termination was an element of a 8 1988licious prosecution claim, and Rjum
cannot be read to dispense wtitle favorable termination element.

The plaintiff in Krum was arrested for and clgad with interfering with a
police officer in 1959. He w&tried on that charge in a Michigan state court and
convicted in 1961, and the Michigan Supeefourt later affirmed his conviction.
In 1965, the plaintiff brought a number 1983 claims against the arresting and
investigating officers — including a claimrfaalicious prosecutn. The plaintiff

alleged, among other things, that the offickad testified falsely against him at his
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preliminary examination and trial. At thiene the plaintiff brought these claims, he
had not obtained relief fromdcriminal conviction.

The defendants moved to dismiss therskaas time-barred. They argued that
the plaintiff's claims wereugject to Michigan’s three-year statute of limitations for
personal injury claims. The plaintiff coungerthat his claims were instead subject
to a six-year statute of limitations. As the district court explained, the resolution of
the motion turned exclusivetyn which statute applied:

The statute which was in effeat the time any cause of
action may have accrued to the plaintiff is M.S.A.
8§ 27.605, Comp.Laws 1948, § 609.13, which read in
pertinent parts, as follows:

‘All actions in any of the courts of this state shall be
commenced within 6 years next after the causes of
action shall accrue, and nafterward, except as
hereinafter specified: Providehowever, 1. ** * 2,
Actions to recover damagés injuries to person or
property and actions for trespass upon lands shall be
brought within 3 years from the time said actions
accrue, and not afterwards;Actions * * * for false
imprisonment, for malicious prosecution, * * * shall
be brought within 2 years from the time the cause
for action accrues, and nafterwards.” (Emphasis
supplied.)

The plaintiff contends that none of the enumerated
exceptions apply to a cause of action under the Civil
Rights Act, and that thegeneral six-year provision
therefore governs. The defendants contend that subsection
2 applies. If defendants’ contention is correct, then
plaintiff's action is barred @smuch as the complaint in
this action was filed on September 24, 1965, 5 years and
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363 days after the alleged dial search and arrest, and
four years and five montledter the criminal trial.

The question which this court must decide is whether an

action for deprivation of civil ghts is one ‘for injuries to

person or property’ within the meaning of M.S.A.

8 27.605(2), Comp.Laws 1948, § 609.13(2).
Krum, 255 F. Supp. at 996-97 (emphasis akldeternal footnote omitted). The
district court ruled that the three-yeargmnal injury statute applied, and the Sixth
Circuit affirmed that ruling “for the reasosst forth” in the district court’s opinion
and without any independeanalysis of its ownd. at 491.

It is true, as Healy notes, that Sixth Circuitkirum appeared to proceed on
the assumption that the plaintiff's § I®#&alicious prosecution claim had accrued
even absent favorable termination tbf underlying criminal proceedings. But
becaus&ruminvolved only a dispute concerning which statute to apply, neither the
district court nor the Sixth Circuit issued ahplding as to whether favorable
termination was an esd@&l element of a 8§ 1983 malicious prosecution cléhee
Wright v. Spaulding939 F.3d 695, 700-05 (6th Ch019) (carefully describing how
to determine the “holding” of a decisiondexplaining that the holding is limited to
the specific question actually presented gy plarties and considered by the court).
At most, we can conclude that the partieKiom may have assumed that favorable

termination was not required and that the t®acquiesced in that assumption. Such

acquiescence does not amount to a holdd®g id Since neither party raised the
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favorable termination issue and since thel8@Gircuit did not consider that issue, it
would read too much intiirum to say that it establishéisat favorable termination
was not an essential element of a § 1983 malicious prosecution claim. For the
reasons explained above in Section (I)(§)¢he Court remains firmly convinced
that if the favorable termination issue had been squarely preseitemthe Sixth
Circuit would have found suctermination to be anssential element of a 8§ 1983
malicious prosecution claim — just as thtber courts citedtmve did before 1975
and just as the Sixth Circuit did Dunn

Moreover, the decision iBunn provides further evidence thigtum did not
hold that favorable termination is not assential elemerdf a 8 1983 malicious
prosecution claim. As noted above[Duonn(decided fifteen years aft&rum), the
Sixth Circuit held that favorable terminatiosman essential element of a § 1983
malicious prosecution claim. If, as Healy insidsum stood for the opposite
proposition, then the panel Bunncould not have held as it di8ee Timmereck v.
United States577 F.2d 372, 376 n.15 (6@ir. 1978) (recognizing befofl@unnwas
decided that one panel of the Sixtlig@it may not overrulanother panelyev'd on
other groundsU.S. v. Timmeregkd41l U.S. 780 (1979). It seems impossible to
reconcile Healy’s reading &frum with the decision ilbunn

Finally, Dunn undermines Healy’s reading of Sixth Circuit law during the

“relevant era” in another important respeldiealy contends that during the “relevant
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era” it was obvious to judges and litigardBke in this Circuit that favorable
termination was not an esgml element of a § 1983 malicious prosecution claim.
If that was correct, theDunnwould have represented a monumental shift in the law
of this Circuit. But the Sixth Circuit iDunndid not even hint that it was breaking
from past precedent. That further beliesaly’s claim that, dung the “relevant era”
in this Circuit, favorable terminatiowas not an essential element of a § 1983
malicious prosecution claim.
3

Healy also cites a number of other &smdor the proposition that favorable
termination of the underlying proceedingsswet an essential element of a § 1983
claim during the “relevant era.”Sge Mot. for Reconsid.,, ECF No. 49,
PagelD.10090-10094.) In each of these casmsis allowed plaintiffs to pursue 8
1983 claims related in some way to an utylleg criminal matter. And none of the
courts suggested that favorable teration was an essential element of the
plaintiffs’ claims. Healy comnds that these decisions, likeum, establish that
favorable termination was nain essential element af§ 1983 claim during the
“relevant era.”

However, the cases cited by Healy digtinguishable and do not control the

accrual questions presentedhis case because they either:
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e Involved a § 1983 claimtherthan malicious prosecution or a § 1983 claim
for which malicious prosecution wamt the most analogous common law
tort, and therefore the favorablernenation element was not relevant;

¢ Did not involve aholdingas to whether favorablerteination was an essential
element of the plaintiff§ 1983 claim, and/or

e Did not involve a claim that calleidito question the underlying conviction

and therefore did not implicatee delayed-accrual recognizecHeck!?

12 See Crawford v. ZeitleB26 F.2d 119 (6th Cir. 1964) (did not involve holding as
to whether favorable termination was asential element of the plaintiff's § 1983
malicious prosecution claimpulligan v. Schlacter389 F.2d 231, 233 (6th Cir.
1986) (claims arose out of dallegedly unlawful arresand search by the police
officers,” case did not involve a § 1983 matligcs prosecution claim, and therefore
favorable termination eleemt was not relevantljlly v. Consoldang636 F.2d 1218
(6th Cir. 1980) (district @aurt decision affirmed withoutpinion, and thus case did
not include any holding relaldo favorable terminatioelement of § 1983 malicious
prosecution claim)Allen v. McCurry 449 U.S. 90 (1980) l@m arose out of
allegedly unconstitutionakearch and seizure, case did not involve a § 1983
malicious prosecution claim, and ther&fdavorable termination element was not
relevant);Haring v. Prosise462 U.S. 306, 308 (1983) (plaintiff sought damages
against officers who “participated in eéh[unlawful] search of [plaintiff's]
apartment,” case did not involve a § 1983iamaus prosecution claim, and therefore
favorable termination eleemt was not relevantBriscoe v. Lahue460 U.S. 325
(1983) (did not involve holding as to whether favorable tertranavas an essential
element of the plairff's § 1983 claim);Briscoe v. Lahue663 F.2d 713 (7th Cir.
1981) (did not involve holding as to whethiavorable terminatin was an essential
element of the plaintiff's § 1983 claimProsise v. Harring 667 F.2d 1133, 1134
(4th Cir. 1981) (plaintiff alleged that “officers violated his constitutional rights by
using excessive force in arresting hinddy conducting a search and seizure,” case
did not involve a 8 1983 malicious pros&on claim, and therefore favorable
termination element was not relevariphnson v. Mateet625 F.2d 240 (9th Cir.
1980) (claim arose out dllegedly illegal search, caglid not involve a § 1983
malicious prosecution claim, and therefdavorable termination element was not
relevant);Bethea v. Rei#45 F.2d 1163 (3d Cir. 1971) (did not involve holding as
to whether favorable termination was asential element of the plaintiff's § 1983
claim).
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Admittedly, not all of the cases cited bg#ly are irrelevant. In at least some
of the cases, the courts allowed the pl&#mto pursue § 1983 @ims in the nature
of malicious prosecution claims even thoubh plaintiffs had not prevailed in the
underlying criminal proceeding§ee e.g, Crawford v. Zeitler 326 F.2d at 119.
And that is at least some evidence tlaat,Healy contends, favorable termination
was not an element of these claimsdded, it is not necessarily unreasonable to
argue, as Healy does, that if favorable feation truly was amssential element of
these claims, then (1) the defendants e@séhcases would haseught dismissal of
the claims for lack of such terminationda¢?) the courts would have dismissed the
claims on that basis.

But for the same reason that theutt rejected Healy’s reading &fum, the
Court respectfully concludes that Healy redoo much into thescases. The cases
are not especially persuasive on the fabte termination question because they did
not directly address that issue. In contrast, as set forth above, every court that did
actually confront that question during ttrelevant era” concluded that favorable
termination was an essential elemenad 1983 malicious prosecution claim. In
short, the cases cited by the Court abov@dation (l11)(C)(1), nothe ones cited by
Healy, represent the prevailing rulencerning favorable termination during the

“relevant era.”
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For all of the reasons explained aboMealy has not persuaded the Court it
erred when it concluded that during the éngnt era,” favorable termination of the
underlying proceedings was required fag 4983 claim in the nature of malicious
prosecution.

"

The Court next turns to Healy’s contem that the Court erred when it ruled
that he was not entitled to absolute iomity from Watkins’ federal claims. The
Court held that (1) the applicable stand for determining whether Healy was
entitled to absolute immunity with respdct these claims was described in the
Supreme Court’s decision Buckley v. Fitzsimmon509 U.S. 259 (1993), (2) under
Buckley a prosecutor is entitled to absolutenomity “only when he is ‘functioning
as [an] ‘advocate[]’ with respect to activdi@ntimately associated with the judicial
phase of the criminal process’ and is eaotitled to absolute immunity when he
“performs the investigativéunctions normally performedy a detective or police

officer,” and (3) Healy was not entitled to absolute immunity “at this time” because
Watkins had plausibly alleged that Healgs “performing ‘investigative functions’
and [] was not acting @ ‘advocate’ with respect &xtivities ‘intimately associated

with the judicial phase of the crimingkocess.” (Op. andrder, ECF No. 47,

PagelD.9974-9985, quotirBuckley 509 U.S. 271-274.)
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Healy argues that the Court erred in applyingBbekleystandard because it
was adopted many years aftes alleged miscondtic In addition, Healy contends
that even if his conduct may be judged under Bluekley standard, the Court
wrongly concluded that he is not entitledrtonunity under that standard. The Court
respectfully disagrees on both points.

A

For all of the reasons explasheabove in Sdmon (II)(A)(1)(b), Harper
requires this Court to appBuckleyretroactivelyeven thougBuckleywas decided
many years after Healy'alleged conduct.

Healy resists retroactive application Btickleyon fairness grounds. He
contends thaBuckley‘significantly narrowed the scopé absolute immunity,” and
he says that it would be “unfair” to hold him to tBeckleystandard when he acted
in reliance on the broader immunity avala to him when he interacted with
Watkins. (Mot. for Reconsid., ECF No. 4PagelD.10098.) This objection to the
retroactive application duckleyfails for two reasons.

First, Harper squarely rejected the contention that a party may escape
retroactive application of a SupremeuCt decision on the ground that it relied upon
the rule displaced by the decision. Theg&me Court stressed that its decisions
must be applied retroactively notwithstanditige particular equities of individual

parties’ claims of actual reliance on ald rule and of harnfrom a retroactive
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application of the new ruleMarper, 509 U.S. at 97 (inteal punctuation omitted).
See also Reynolddle Casket Cq.514 U.S. at 753-54 (confirming that Supreme
Court decisions apply retroactively notwathnding a party’s claimed “reliance” on
old rule).

Second, and in any event, for all thie reasons explained in the Court’'s
Opinion and Order, the law of the Six@ircuit at the time of Healy's alleged
conductwas essentially in accord with thBuckleystandard. $eeOp. and Order,
ECF No. 47, Pag8l.9982-9985.) ThusBuckleydid not materially “narrow” the
scope of immunity that Healy may haveam@d when he interacted with Watkins.
As the Court noted, several years beforallieame into contact with Watkins, the
Sixth Circuit explained that “acts which meoutside [a prosecutor’s] quasi-judicial
capacity and beyond the scopedoties constituting an integrpart of the judicial
process” were not entitle absolute immunityHilliard v. Williams, 465 F.2d
1212, 1218 (6th Cir. 1972). This tefdr immunity is not meaningfully
distinguishable from the test adoptedBuackley Thus, there is no unfairness in
applying theBuckleystandard to Healy here.

Healy counters that the Court looked to the wrong cases when it concluded
that the scope of immunity available torhat the relevant timeas essentially the
same as that established un8ackley According to Healy, “[a]s of 1976, the only

law governing absolute immunity for 8§ 198Gits against prosecutors in the Sixth
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Circuit waslmbler v. Pachtmdn 424 U.S. 409, 430 (1976)].” (Mot. For Reconsid.,
ECF No. 49, PagelD.10095.Healy contends thdtmbler did not recognize the
distinction later drawn irBuckleybetween a prosecutoriavestigative acts (for
which he did not enjoy absolute immunignd his quasi-judicial acts (for which he
did). (See id) And Healy highlights that aftémbler, the Sixth Circuit vacated its
earlier 1972 decision irHilliard (cited above) that recognized limitations on
prosecutorial immunity.See id, citing Hilliard v. Williams, 540 F.2d 220 (1976)).
Healy contends that undienbler and the later Sixth Circuit decisionthlliard , he
enjoyed broad absolute immtyneven for actions taken Bn investigative capacity.
The problem with this line of argumiers one of timing. As the Court
carefully explained in its earlier Opinion and Ordenbler was decidedafter
Healy’s alleged misconduct in this casadahe Sixth Circuit likewise issued its
final decision in theHilliard caseafter Healy’s alleged misconductSéeOp. and
Order, ECF No. 47, Palj29982-9984 & n. 11.)At the time of Healy’s purported
misdeedshe did not enjoy blanket absolutemunity, nor did he enjoy an immunity
as broad as that arguably recognizeliibler. (See id) Instead, under tHguckley
like test for prosecutorial immunity in eitt in this Circuit at that time, Healyas
subject to liability for allged misconduct committed in amvestigative capacity.
(See id) Thus, applying 8uckleylike test for immunity here would not unfairly

nor retroactively strip Healy of an immuayihe enjoyed at the time of his actions.
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Healy is correct that the law of the Sixth Circuit changed for a period time
from 1976 (after his allegemisconduct) until the Sugme Court’s decision in
Buckley During this time, as Healy notesappears that prosecuting attorneys in
this Circuit enjoyed a broader scope alisolute immunity. But Healy never
adequately explains why this period obéader immunity is relevant here. This
broader immunity did not exist when Hgalcted, so he coulabt have relied upon
it (even if reliance was relant to retroactivity analysis, which it is not under
Harper). Moreover, during the period thaidlbroader prosecutorial immunity did
appear to exist (fronmbler in 1976 toBuckleyin 1993), Watkins’ federal claims
had not yet accrued (for all of the reaserplained above). lus, the period during
which Healy may have enjoyed a broademunity has no bearing on Watkins’
federal claims. For all of these reas, the Court concludes that it properly
evaluated Healy’s claim of absolute immunity und&uakleylike test that denies
such immunity for acts taken by a pecstor in an investigative capacity.

B

The Court now turns to Healy's cemtion that the Court misapplied the
Buckleystandard. The Coulnield that under that standard, Healy was not entitled
to absolute immunity at b stage of the proceedings:

Watkins plausibly alleges that the time Healy fabricated
Herndon's statement, Healy (1) was performing

“investigative functions” and2) was not acting as an
“advocate” with respect to activities “intimately
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associated with the judicial pbaof the criminal process”

Id. Healy’s alleged fabrication of that statement took
place before there was probaldause to arrest Watkins,
before any charges were filed against Watkins, and before
the judicial process againdVatkins began. Indeed,
Watkins’ plausibly allegeshat the alleged purpose of
coercing Herndon into identifying Watkins as Ingram’s
killer was to create the ewdce needed to establish
probable cause so that the judicial process could begin.
Simply put, Watkins fairly alleges that Healy was
“perform[ing] the investigtive functions normally
performed by a detective or police officerd. at 273,
when Healy fabricated the ewdce that led to Watkins’
pre-conviction detention, and therefore Healy is not
entitted to absolute immunity from Watkins’ Fourth
Amendment claims at the pleadings stage.

(Opinion and Order, ECF Nd7, PagelD.9976.) Aftexplaining this basis for the
denial of absolute immunity at this tinte Court explained idetail how relevant
Sixth Circuit precedent confirmed that alge immunity should be denied, and the
Court also distinguished the Sixth Circuit cases Healy cited in which that court
upheld claims of absolufgosecutorial immunity.See idat PagelD.9976-9982.)

In Healy’s motion for reconsideration, he focuses closely on the Court’s
statement that probable cause did notteatighe time of his alleged misconduct.
Healy insists that (1) under Watkirown allegations, probable caudid exist at the
time Healy allegedly fabricatd Travis Herndon’s statement that incriminated
Watkins and (2) therefore, as matter of laeis absolutely imome for that alleged
fabrication. For at least three reasonsGbart declines to reconsider its ruling that

Healy is not yet entitled to absolute immunity.
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First, Healy places too much emphasigst@nCourt’s reference to the lack of
probable cause. The Court did not deny absolute immunity to Healy based solely
upon its conclusion that, as alleged bytkiss, probable cause was lacking when
Healy fabricated Herndon’s statemeninstead, as the quoted excerpt from the
Court’s ruling above demonstrates, the Gamancluded that Whins’ allegations,
as a whole, plausibly assert that Healys\aating in an investigative capacity, not a
guasi-judicial one, when he fabricatedrhigon’s statement. The Court stands by
that conclusion.

Second, even if (as Healy contend®)lqable cause did exist at the time Healy
alleged fabricated Herndon’s statemenat thvould not automatically entitle Healy
to absolute prosecutorial immunity undBrckley As the Supreme Court explained
in that decision’a determination of probable cseidoes not guarantee a prosecutor
absolute immunity from liability for all dions taken afterwards. Even after that
determination ... a prosecutor may engagepmiice investigative work’ that is
entitled to only qualified immunity.Buckley 509 U.S. at 274 n. 5.

Third (and in any event), Watkins doplausibly allege a lack of probable
cause at the time Healy fabricated Herndmstatement. Watkins contends that (1)
Herndon made a statement to Defendant Behwartz, then an officer with the
Detroit Police Department, iplicating Watkins in the Yvette Ingram murder, (2)

Herndon later retracted his statement liogiing Watkins, and (3) after that
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retraction, Healy and Schwartz forcedrhion to make a tape-recorded statement
falsely implicating Watkins. 3eeAm. Compl. at Y 16, 23, 30, ECF No. 30,
PagelD.7491, 7493-7494.) It is reasonablenfer from these allegations that if
probable cause to charge Watkins for thgram murder existed for some short
period of time after Herndon’s initial seahent implicating Watkins, the probable
cause had dissipated by the time Healgl &chwartz forcetHerndon to make the
recorded statement. The dissipatioocurred as a direct result of Herndon’s
recantation. In other words, it is reasonable to infer from Watkins’ allegations that
Healy and Schwartz forced Herndon to mtiestape-recorded statement in order to
re-establish probable cause that no longeisted after Herndon’s recantation.
Simply put, Watkins plausibly allegethat when Healy fabricated Herndon’s
statement, Healy was acting like a polafficer and was attempting to establish
probable cause at a time it was lackirgjven that plausiblallegation (and for all

of the other reasons explained above ariderCourt’s original ruling), Healy is not
entitled to absolute immunity at this stage.

None of the cases cited by Healy is Motion for Reconsideration are to the
contrary. Healy argues thBuckleysupports his assertion of absolute immunity
because, unlike iBuckley probable cause did exist when he (Healy) allegedly
fabricated Herndon's statementSege Mot. to Reconsid., ECF No. 49,

PagelD.10102.) But as explained above tRivia plausibly alleges that probable
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cause did not exist at the time of Hgalfabrication, and, in any evefduckleydoes
not guarantee immunity for all action layprosecutor taken once probable cause
exists.

Healy next citedreland v. Tunis 113 F.3d 1435 (6th Cir. 1997), for the
proposition that “a prosecutor’s evaluatimd investigation of evidence that would
support an arrest warrant is absolutelymunized.” (Mot. to Reconsid., ECF No.
49, PagelD.10102-10103.) The holdingl@land was not that broad. The Sixth
Circuit held in that case &l the prosecutor-defendanivere entitled to absolute
immunity “for deciding to file a crimial complaint against [the plaintiff],
authorizing and preparing the complaint, segla warrant for hearrest, and, in the
case of [one of the defenua] presenting the charging documents to the judge.”
Ireland, 113 F.3d at 1447. The defendants had immunity for these actions because
they “were advocacy functionstimately associated witthe judicial phasef the
criminal process.id. (emphasis added). Here, Hedlg not take any of the actions
described by the Sixth Circuit imeland, and the actions he did take were not
“Iintimately associated witthe judicial process.’Ireland does not support Healy’s
claim of absolute immunity.

Finally, Healy citesSafar v. Tringle 895 F.3d 241, 250 (4th Cir. 2017), for
the proposition that “[w]hen probable causestxfor an arrest warrant, and then at

some point probable cause is later undeeahjiprosecutors have absolute immunity
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for failing to withdraw wrongful arrestarrants.” (Mot. for Reconsid., ECF No. 49,
PagelD.10103.) But the Fourth Circuit$afar stressed, among other things, that
(1) under the law of jurisdiction in whigdhe warrants had issued, the withdrawal of
a warrant required the filing of a motian court and (2) deciding whether to
withdraw a judicially issued warrans an “advocacy function” involving the
exercise of a “prosecutor’s fundamental judgme®afar, 895 F.3d at 249-50. Here,
Healy’s alleged decision to fabricate Hdon's statement was nobnnected to any
court filing by Healy, andas alleged by Watkins, Healy’s fabrication did not involve
the exercise of prosecutorial judgmemincerning whether to pursue a criminal
charge. On the contrary, Watkins allegdat a different prosecutor made the
discretionary decision, after reviewing tFabricated statement, to seek charges
against Watkins.§eeAm. Compl. at 140, ECF N@&O, PagelD.7496-7497.) The
circumstances dbafarbear little resemblance to those alleged by Watkins.

For all of these reasons, Healy haspmitsuaded the Couttat it erred when
it ruled that he is not entitled to absoluteamunity at this stage of the proceedings.

C

The Court now turns to one last poaancerning immunity made by Healy.
In a footnote in Healy’s motion for reconsration, he arguesdhhe may be entitled
to qualified immunity because he was not “ootice whether absolute immunity

would apply to [his] particular condut (Mot. for Reconsid., ECF No. 49,
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PagelD.10098 n. 5.) Happears to contend, in othgords, that he is entitled to
gualified immunity because a prosecutoris position could reasonably, even if
mistakenly, have believed th#tsued by Watkins, he wadihave been able to assert
absolute immunity as a defge to Watkins’ claims.

This argument focuses on the wrong tyadeknowledge. In the qualified
Immunity context, the relevant questiasm whether a reasonable person in the
defendant’s position wodlhave known that hisonductwas unlawful.See e.g,
Jackson v. City of Clevelan825 F.3d 793, 813 (6th Cir. 2019) (“[O]fficers sued
under the aegis of § 1983 are protected from liability by the doctrine of qualified
immunity insofar as their conduct does nailate clearly established statutory or
constitutional rights of which a reasonalgerson would have known.”) (internal
guotation marks omitted§. As the Second Circuit has explained, the relevant
knowledge is “knowledge gbrimary conduct — action ddn official that would
violate constitutional limitations. It hasothing to do with scondary conduct of
litigation of a claim of onstitutional violation."United States v. City of New York
717 F.3d 72, 92 (2d Cir. 2013). And in 191d 1976 (and likelyvell before that

time), a reasonable person in Healy’sipos would clearly have known that he

1 See also Hope v. Pelz&36 U.S. 730, 739 (2002) (“Farconstitutional right to
be clearly establisheds contours must be sufficiently clear that a reasonable
official would understand thathat he is doingiolates that right.”) (emphasis
added; internal quotation marks omitted).
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could not fabricate evidence to suppar criminal charge and prosecutid®ee
Jackson925 F.3d at 826Thus, Healy’s understanding 1975 and 1976 as to when
and whether he could assert prosecutamahunity as a defense in litigation has no
bearing on whether he is entitledgoalified immunity in this action.
IV

Finally, the Court turns to Healy’s assertthat the Court erred when it held
that, at this time, Healy is not entitled absolute immunity under state law with
respect to Watkins’ common-law claim$he Court held that Healy is not entitled
to immunity under Michigan law becauql) “Michigan law with respect to
prosecutorial immunity generally followdég the federal standard” and (2) given
Watkins’ allegations, Healy is not entitleditomunity under that standard. (Op. and
Order, ECF No. 47, Pagel#®93.) Healy now says that Michigan law does not track
the federal standard discudssbove and that, instead, prosecutorial immunity under
Michigan law is much broader. In suppofthat contention, Healy relies primarily
on the Michigan Court of Appeals’ decisionBioss v. Williams166 N.W.2d 520
(Mich. Ct. App. 1968).

Blossis hardly a model of clarity. Itrft quotes federal decisions that appear
to apply the functional test for prosecugimmunity later adopted by the Supreme
Court inBuckley See id.at 523 (quotindgauers v. Heisel361 F.2d 581, 589 (3d

Cir. 1966)). BuBlossthen quotes other decisions that appear to suggest that a public
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official has immunity whenever raets within the scope of his duti€ee idat 524
(citing Gregoire v. Biddle177 F.2d 579, 581 (2d Cir. 1949)The back-and-forth
discussion of the legal principlesBiossis at best ambiguous.

The key question for th€ourt with respect t@&lossis: did the court in that
case cloak the prosecutor with absolutemunity under Michigan law that the
prosecutor would not hawenjoyed under the feder@lckleystandard? If the court
in Blossdid so, therBlosswould be strong authority for Healy’s argument that this
Court erred when it equatddichigan and federal law of prosecutorial immunity.

Healy has not made a convimg showing that the court Blossactually gave
the prosecutor an immunity under Michigan law that the prosecutor would not have
enjoyed under the federal standard. Hesatgbtion does not offer a detailed analysis
of whether the prosecutor Blosswould have enjoyed ablute immunity under
federal law. And there is &ast some reason to believe that the prosecuRloss
may have been absolutely immune undehtdichigan and federal law. The court
in Blosssuggested that the decisionpmsecute may have been mad®r to the
complained-of acts by the prosecutor. Mspecifically, it noted that the prosecutor
“directed a seizure of evidente aid in the prosecutidnand was “gathering ...
evidencein the preparation of the caseBloss 166 N.W.2d at 524 (emphasis
added). If that's true, the actions thie prosecutor may have been “intimately

associated with the judicial phase of thieminal process,” and thus the prosecutor
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may have been entitled to immunity und&uckley Buckley 509 U.S. at 274.
Simply put, Healy has not yet persiea the Court that the resultBhosssoconflicts
with the standard fronBuckleythat Bloss conflicts with thefederal standard for
absolute immunity. Accordingly, the Cauagain declines to hold that Healy is
entitled to absolute immunity und®lichigan law at this time.
\Y

For all of the reasons stated abodealy’s motion for reconsideration (ECF
No. 49) isDENIED.

IT1S SO ORDERED.

gMatthew F. L eitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: December 19, 2019

| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record on Dmber 19, 2019, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764
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