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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

STACEY SIMEON HALL,

Plaintiff, CaseNo. 18-cv-10877

Hon.MatthewF. Leitman
V.

R. PARISE et al,

Defendant.

ORDER (1) OVERRULING IN PART AND SUSTAINING IN PART
PLAINTIFF'S OBJECTIONS (ECF No. 47) TO THE MAGISTRATE
JUDGE'S REPORT AND RECOMMENDA TION, (2) ADOPTING IN PART
THE DISPOSITION RECOMMENDED BY THE MAGISTRATE JUDGE
(ECF No. 44), (3) GRANTING IN PART AND DENYING IN PART
DEFENDANTS’ MOTION FOR SUMMAR Y JUDGMENT (ECF No. 26), (4)
DENYING PLAINTIFF'S MOTION FOR SEVERING FROM
CONSOLIDATION (ECF No. 46), AND (5) DENYING PLAINTIFF'S
MOTION FOR ORAL AR GUMENT (ECF No. 50)

On the evening of December 22017, Tracy Micks-Harm, the significant
other of Plaintiff Stacey Simeon Halsought help from the Monroe Police
Department because Hall was drunk and @utontrol in her house. Monroe
Officers Parise and Cousinmesponded to the scene. Audio recordings from the
officers’ body microphones reveal that evhthe officers entered Micks-Harm'’s
house, Hall was belligerent, threatey aggressive, and non-compliai@eéParise
Body Mic Audio, ECF No. 37-4; Cousit®ody Mic Audio, ECF No. 37-5.) Hall

also unlawfully called 911 to report ththe responding officers were committing a
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crime against him, and hesdbeyed several of the offi®@@commands. The officers
ultimately ended up using force to subdudl Hgecure him in hadcuffs, and arrest
him. Hall was later charged in stateurt with two counts of resisting and
obstructing an officer (“R & O”) and on@uant of making a falseeport of a medical
or other emergency. A jury convictetall on one count of R & O and on the false
report charge and acquitted han the second R & O charge.

In this action, Hall claims that the aféirs lacked probable cause to arrest him
and that they used excessfoece when arresting hinHall also asserts a municipal
liability claim against the City of Mowe. The Defendantsmioved for summary
judgment, and the assigned ¢iistrate Judge has recommaed that the Court grant
summary judgment against Hall on all of bigims. Hall has filed timely objections
to the Magistrate JudgeReport and Recommendation.

The Court agrees with the Magistrate Judge, although on a different basis, that
Hall's false arrest claim fails as a matter of law. The officex®atitled to qualified
immunity on that claim because, at ars@bte minimum, they had a reasonable
basis to believe that they had probable cause to arrest Hall.

Likewise, the Court sharethe Magistrate Judge’s view that the City of
Monroe is entitled to summary judgment. Hall has not presented any evidence that
the City had a custom or policy of usi{wy tolerating) excessive force or making

(or tolerating) unlawful arrests.



But the Court respectfully disagrees witle Magistrate udge’s conclusion
that the officers are entitled to summanggment on Hall's excessive force claim.
There is no doubt that — given Hall's comtibeness and resistance — the officers
were entitled to ussomeforce against Hall. The question here is: did the officers
use too much force? Hall and Micks-Harmtbtastified under oath that the officers
continuously punched Hall whilee was not resisting andeafthey had successfully
gotten him under control. The Magistrdigdge acknowledged that such testimony
would ordinarily preclude summary juagnt against Hall on his excessive force
claim. But the Magistrataudge discounted the testimony un8enptt v. Harris 550
U.S. 372, 380 (2007), on the ground that it was blatantly contradicted by the two
audio recordings of the encounter. The Court has carefully listened to the audio
recordings and concludes that they rt conclusively rebut Hall's and Micks-
Harm'’s testimony to such an extent thtair testimony may be entirely discounted
on summary judgment. And in light of that testimony, the officers are not entitled
to summary judgment on Hall's excessifeece claim (which they sought on the
merits of Hall's claim only and natn the basis of qualified immunity).

To be sure, Hall's excessive forcdaim seems weak. While the audio
recordings do not warrant the entrysafmmary judgment against Hall, the tapes
seem far more consistent with the officersrsion of events than with Hall's and

Micks-Harms’. But the call helie one for the jury to make.



Accordingly, for the reasons explained below, the CE&UWSTAINS IN
PART andOVERRULES IN PART Hall's Objections (ECF No. 47TADOPTS
IN PART the disposition recommended by thedtrate Judge (ECF No. 44), and
GRANTS IN PART andDENIES IN PART Defendants’ Motion for Summary
Judgment (ECF No. 26).

Hall has also filed tew additional motions: a Motion for Severing from
Consolidation (ECF No. 46) andvotion for Oral Argument (ECF No. 50). Those
motions areDENIED.

I
A

On the evening of December 21, 20Ha]I's significant other Tracy Micks-
Harm called the Monroe policgepartment to request that an officer come to her
house and “keethe peace.” $eeMicks-Harm Call Audio, ECF No. 37-2; Micks-
Harm Call Tr. at 6:7—8, ECNo. 26-3, PagelD.516.) MiskHarm reported that Hall
was “very, very, very intoxicated” and “I'matarting to get very nervous . ... I'm
afraid he’s going to getggressive.” (Micks-Harm QlaTr. at 6:8-20, ECF No. 26-
3, PagelD.516.) Officers Ry Parise and Shawn Caowsiarrived at Micks-Harm'’s

home in response to her callBoth officers wore body microphones that evening,

1 Officer Parise’s last name is incorrecsiyelled as “Pareséri the case caption.
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and both microphones recorded the amter with Hall and Micks-Harm.Sge
Parise Body Mic Audio, ECNo. 37-4; Cousino Body Mic Adio, ECF No. 37-5.)
Micks-Harm met the officers outsider house and invited them insid8eé
Micks-Harm Testimony at 168:1-3, ECF Na&-2, PagelD.399.0nce inside, the
officers encountered a belligerent HaBegCousino Body Mic Audio at 0:32-1:46,
ECF No. 37-5.) Hall repeatedly told tb&icers to “Get the fuck out the house.”
(Cousino Body Mic Audio Trat 8:22—24, ECF No. 26-3, §aD.518.) When Parise
asked Hall if he had any weapons omhHall responded “Yeah, my handsSee
id. at 10:4-5, PagelD.520.) When Pariagked Hall for identification, Hall
responded by dialing 911 and telling the disber “my emergencis two officers
in the house.” (Hall 911 Call, ECF No.-37 Cousino Body Mic Audio Tr. at 10:21,
ECF No. 26-3, PagelD.520.) Hall loudigmanded the officers’ badge numbers,
told Parise to “get your hands off mefid reported “I got an officer assaulting me
at this time.” (Cousino Body Mic Audio Tat 11:2-19, ECF N&6-3, PagelD.521.)
Parise told Hall that he was misusifgl, said that Hallvas the one who had
touched him, and ordered H#o put the phone downSee id.at 10:14-11:17,
PagelD.520-521Cousino Body Mic Audio at 1:25-2:00, ECF No. 37-5.) Hall did
not comply, and Parise told H#flat he was being detaine8egCousino Body Mic

Audio at 2:00-2:10, ECF No. 37-5.)



A physical struggle ensuedsde id.at 2:10-3:55.) As the officers subdued
and handcuffed Hall, Hall shouted profanities at the officers and exclaimed that they
were hitting him even thoudte was not resistingSge id. see alsaCousino Body
Mic Audio Tr. at 13:1-14:25, EENo. 26-3, PagelD.523-524.)

Hall and the officers offer sharplgonflicting accounts of the struggle.
According to the officers, Hall placed Parisea headlock, and Cousino used “two
or three” “brachial stun” strikes on Hdlh get his hands off Parise’s neckSee
Parise Testimony at 76:4-77:11, E(ONo. 26-2, PagelD.307-308; Cousino
Testimony at 109:3-110:22, EQNo. 26-2, PagelD.340-34). The officers deny
using any other force against Halbge, e.g.Parise Testimony at 93:25-94:2, ECF
No. 26-2, PagelD.324-325; Cousinoslimony at 135:20-22, ECF No. 26-2,
PagelD.366.) In contrasHall says that Parise hddm in a headlock and was
“continuously” hitting him in the head thughout the encounter. (Hall Testimony at
227:1-6, ECF No. 26-2, PagelD.4p8&all insists that “was getting beat up. 1did
not resist.” [d. at 231:15, PagelD.462.) Micks-Hha similarly says that, although

“Stacey wasn't fighting [Pase] at all,” both offices punched Hall gproximately

2 According to Cousino, a brachial sturfas open hand technique where you strike
someone along the neck below the earcaitses them to temporarily release their
grip.” (Cousino Testimony at 102114, ECF No. 26-2, PagelD.340.)

3 All of the testimony from all of the witnesseited in text in this Opinion and Order
was given at Hall's state-court crimintlal. That swon testimony has been
provided to the Court for considerationconnection with the pending motion.
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six to ten times eachSgéeMicks-Harm Testimony at 1808, 200:1-7, ECF No. 26-
2, PagelD.411, 431.)

Corporal Jason Flora arrived at tloeise after the officers placed Hall under
arrest, and the three officers put Hall in Flora’s patrol caeeFlora Body Mic
Audio at 5:30-11:35, ECF No. 37-6.) IHdemanded medical treatment and was
taken to ProMedica Hospital.Sée Parise Incident Report, ECF No. 26-4,
PagelD.547.) Hall was then heldth¢ Monroe County Detention Cente®eg id)

B

Hall was charged in state court witmeta criminal offenses: “Police Officer —
Assaulting/Resisting/Opposing againgdfficer Ryan Parise” under MCL
750.81d(1), “Police Officer — AssaultiriResisting/Opposing against Officer Shawn
Cousino” under MCL 750.81d(1), and “Bal Report of a Medical or Other
Emergency” under MCL 750.411a(4)(é§e@lury Instructions at 273:2-274:2, ECF
No. 26-2, PagelD.504-505; Verdict, EGfo. 26-5, PagelD.552, 557-558.) The
first R & O charge related tdall’s interactions with Parise, and the second related
to his interactions with Cousino. Thddareport charge rekd to the 911 callSee
Jury Instructions at 274:31, ECF No. 26-2, PagelD.505A jury convicted Hall
of resisting Officer Parisand making a false report batquitted Hall of resisting

Officer Cousino. $eeVerdict, ECF No. 26, PagelD.557-558.)



C
Hall filed the instant action on Febru&ég, 2018, in the Circuit Court for the
County of Monroe.$eeCompl., ECF No. 1, Pagelb-14.) Hall's complaint named
many defendants: arresting Officers Parisg @ousino; arriving Officer Flora; City
of Monroe Police Chief Charles McCorrkijcCity of Monroe police Lieutenants
Tolstedt and Marks; City of Monroe podéi Officer Breeding; City of Monroe FOIA
Coordinator Michelle Lavoy; various Monr@»unty dispatchers, sheriff's officers,
and prosecutors; the City of MonroegetiCounty of Monroe; and the State of
Michigan. See id.at PagelD.8.) Defendants rewed the case to this Court on
March 16, 2018.%eeNotice of Removal, ECF Ndl.) Monroe County and the
individual defendants who worked fordviroe County were dismissed from this
action on April 26, 2018 SeeJoint Stip. & Order, ECF N@..) As of that point, the
remaining defendants were rid&, Cousino, Flora, McCormick, Tolstedt, Marks,
Breeding, Lavoy, the City of Monrpand the State of Michigan.
Hall's complaint asserts three claimgainst the remaining defendants under
42 U.S.C. § 1983: false arrest, excessoree, and municipal liability.See id).
D
Defendants filed a motion for sumary judgment on March 22, 201%ee
Mot. for Summ. J., ECF No. 26 Defendants argued thaetkity of Monroe should

not be held liable undevionell because Hall could not show that the City had a



custom, policy, or practice of tolenagj false arrests or excessive forceed id.at
PagelD.208-213.) Defenuis also argued that Hall did fwdve a viable false arrest
claim because the officers had probable cause to arrest$talidat PagelD.213-
215.) Alternatively, Defendants argued thewen if the offices actually lacked
probable cause, they are entitled to qualifimmmunity on thefalse arrest claim
because they reasonably believdtht they had probable causeseé id. at
PagelD.215-217.) FinallyDefendants argued thatethofficers are entitled to
summary judgment on Hall's excessivederclaim because the officers used a
reasonable amount of force to subdudl Waile he was actively resistingSée id.
at PagelD.217-218.) NotahlDefendants did not invoke qualified immunity as a
defense to Hall's excessive force clai@eé i)
E

The Magistrate Judge issued Raport and Recommendation on September
30, 2019.FeeR & R, ECF No. 44.) She reconemded granting Defendants’ motion
and dismissing all of Hall's claimsSée id).

First, the Magistrate Judge recommeahdemissing Hall's false arrest claim
as barred unddfleck v. Humphrey612 U.S. 477 (1994)SeeR & R, ECF No. 44,
PagelD.744.) IrHeck the Supreme Court held thathen a state prisoner seeks
damages in a 8§ 1983 suit, the district ¢auust consider whether a judgment in

favor of the plaintiff would necessariiyply the invalidity of his conviction or



sentence; if it would, the complaint musé¢ dismissed unless the plaintiff can
demonstrate that the conviction or segtehas already been invalidated.” 512 U.S.

at 487. The Magistrate Judge reasoned Heak barred Hall's false arrest claim
because (1) an essential element of that claim was a lack of probable cause for his
arrest and (2) a finding iHall's favor on that elementould necessarily imply the
invalidity of Hall's R & O convction because an essengd@ment of that conviction

was that the arrest wasipported by probable caus&eéR & R, ECF No. 44,
PagelD.744.)

Second, the Magistrate Judge recanaded dismissing Hall's excessive force
claim. She concluded there was no genissae of fact as to whether the officers
used reasonable force in detaining Hatbeé¢ id.at PagelD.744-749.) She
determined that the officers properlyedsforce against Hall because he was
immediately “defiant, aggressive andofane” when the officers entered Micks-
Harm’s home (in response to her rdaptrat Hall was “very intoxicated” and
potentially violent) and because he activelystesi their lawful efforts to arrest him.
(See id.at PagelD.747-748.) €hMagistrate Judge acknowledged that Hall and
Micks-Harm had testified that the af@érs were punching HaWWwhen he was not
resisting, but she discowt that testimony und&cott supra on the ground that it
was conclusively contradicted by thed#o recordings of the interactiorsde idat

PagelD.748.)
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Third, the Magistrate Judge reconmded dismissing Hall's excessive force
claim against the other named policH#icers who were not involved in the
altercation between HallParise, and Cousino: Ofrs Flora and Breeding,
Lieutenants Tolstedt and Makand Chief McCormick.See id.at PagelD.749—
750.) The Magistrate Judge noted thali H&l not present evidence that any other
named officer “participated or supervis@d was even yet on the scene) during the
altercation giving rise to hiexcessive force claims.fd()

Fourth, the Magistrate Judgecommended dismissing Halldonell claim
against the City of MonroeSge idat PagelD.750.) She detaned that since Hall
had not established that any of the indial defendants violated his constitutional
rights, his municipal liability claim undéonellfail. (See id. The Magistrate Judge
also recommended dismissing Hall's officicapacity suits against the officers
“[b]ecause official capacity suits agaimsgticers represent another way of pleading
an action against the entity for wh the officer is an agent.”Id. at 12 n.5,
PagelD.750; citing<entucky v. Graham473 U.S. 159, 165 (1985).)

Hall filed timely objections to the Mpgstrate Judge’'s R & R on October 15,
2019% (SeeObjections, ECF No. 47.) Defendants filed a timely response to Hall's

objections on October 29, 201%geObjections Resp., ECF No. 48.)

4 Hall lists nine total ofgictions to the R & R.3eeObjections, ECF No. 47.) The
first seven object to the Magistrate Judgeecital of the facts of the case and
conclusion that Hall's version of eventgas blatantly contradicted by the audio
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1

Where a party objects to a portion af Magistrate Judge’s report and
recommendation, the Cdureviews that portiorde novo SeeFed. R. Civ. P.
72(b)(3);Lyons v. Comm’r of Soc. Se851 F. Supp. 2d 659, 6§E.D. Mich. 2004).
The Court has no duty to conduct an indepahodeview of the portions of the report
and recommendation to which a party has not objeSiel. Thomas v. Ara74 U.S.
140, 149 (1985).

A movant is entitled to summary judgntewvhen it “shows that there is no
genuine dispute as to any material fa8EC v. Sierra Brokerage Servs., |n¢l2
F.3d 321, 326-27 (6th Cir. 201@)ting Fed. R. Civ. P. 56(a)). When reviewing the
record, “the court must viewhe evidence in the lighhost favorable to the non-
moving party and draw all reasdn@ inferences in its favorld. (quotingTysinger
v. Police Dep't of City of Zanesvi|lld63 F.3d 569, 572 (6th C006)). “The mere
existence of a scintilla advidence in support of the [non-moving party’s] position
will be insufficient; there mst be evidence on which they could reasonably find
for [that party].” Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986).

Summary judgment is not appropriate whtime evidence presnts a sufficient

recordings. $ee id.at PagelD.790-799.) The lasto object to the Magistrate
Judge’s legal analysis of Hall's falsgrest and excessive force clainfSe¢ id.at
PagelD.800-802.) Taken osttively, Hall raises twgeneral objections: (1) the
officers did not have probabbause to arrest him, and (2) the officers used excessive
force when they arrested him.
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disagreement to require submission to a july.’at 251-52. Indeed, “[c]redibility
determinations, the weighing of theidence, and the drafting of legitimate
inferences from the facts are junnctions, not those of a judgeld. at 255.

"

A

1

The Court begins with Hall's obgtion to the Magistrate Judge’s
recommendation that his false arrestrolée dismissed. Hall objects that theck
doctrine does not bar that claim — at leagh®wextent it is brought against Officer
Cousino — because he was found not gudtyresisting Officer Cousino.Sge
Objections, ECF No. 47, Pd@e800.) Hall further contends that the officers did
not have probable cause to arrest hieg id. The Court need not reach Hall's
objections to the Magistratéudge’s application oHeck however, because the
officers are clearly entitled to qualified immunity for the arrest.

Qualified immunity “protects governme officials from liability for civil
damages insofar as theor@uct does not violate clearly established statutory or
constitutional rights of which aeasonable person would have know@reen v.
Throckmorton681 F.3d 853, 864 (6th Cir. 2012) (quotigarson v. Callaharb55
U.S. 223, 231 (2009)). “Onamised, it is the plaintif6 burden to show that the

defendant[] [is] not entitled to qualified immunityKinlin v. Kline, 749 F.3d 573,
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577 (6th Cir. 2014) (quotation omitted). THaited States Court of Appeals for the
Sixth Circuit “has generally used a two-step [qualified immunity] analysis: (1)
viewing the facts in the light most favoralbbethe plaintiff, [the court] determine[s]
whether the allegations give rise to @nstitutional violation; and (2) [the court]
assess[es] whether the right was cleartgldshed at the time of the incidenid:
(quotation omitted). “[U]nder either prongf[ihis inquiry], courts may not resolve
genuine disputes of fact in favor of the party seeking summary judgriedri v.
Cotton 572 U.S. 650, 656 (2014).

An officer may be entitled to qualifiedhmunity from a false arrest claim
even where he lacked actual probable céoisan arrest. As the Sixth Circuit has
explained, a “lack of probable cause is netessarily fatal to an officer’s defense
against civil liability for false arrest.Rather, an officer is entitled to qualified
immunity under 8§ 1983 if he or she coulehsonably (even #érroneously) have
believed that the arrest was lawful, light of clearly established law and the
information possessed at the time by the arresting agéregn 681 F.3d at 865
(quotation omitted)see also Kennedy €ity of Villa Hills, 635 F.3d 210, 214 (6th
Cir. 2011) (“Thus, even if tactual dispute exists abutlne objective reasonableness
of the officer's actions, a court shouldagt the officer qualified immunity if,
viewing the facts favorably to the plaintién officer reasonably could have believed

that the arrest was lawful.”).
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Here, the officers reasonably could have believed that they had probable cause
to arrest Hall. Indeed, a jury — after hagrthe audio recordings of the incident and
considering testimony from Rae, Cousino, Micks-Han, and Hall — found beyond
a reasonable doubt that Hall had falsedported an emergency to 911 and had
resisted and obstruaeOfficer Parise. %eeVerdict, ECF No. 26, PagelD.558.)
The jury’s verdicts provide a very stromgication that, at ambsolute minimum,
Parise and Cousino could reasonably Haeleeved that they had probable cause to
arrest HalP  And apart from the jury’s verdicthe audible portions of the audio
tapes establish that the officers coutshsonably have believed that they had
probable cause to arrest Hall for resigtand obstructing Pae and for making a
false report. The audible parts of thpdaeflect Hall disobgng Parise’s lawful
directions and calling 911 to report being assaulted prithretoeal beginning of the
physical struggle. Upon witnessing thmisconduct by Hall, both officers could

reasonably have believed that they hmdbable cause to arrest Hall for both

® The Sixth Circuit has held that a plafhitiho has been convicted on an obstructing
charge like the R & O charge against Haky be estopped from establishing the
lack of probable cause eleme@fiis false arrest clainseeNalker v. SchaeffeB54
F.2d 138, 143 (6th Cir. 1988) (quoti@ameron v. Fogarty806 F.2d 380, 388—-89
(2d Cir. 1986) (“[W]here law enforcemerificers have made arrest, the resulting
conviction is a defense to a § 1983 action risgethat the arrest was made without
probable cause.”5haw-El v. City of Madison Heightdo. 09-cv-12525, 2010 WL
2650843, at *2 (E.D. Mich. June 30, 2010).
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resisting and obstructing and for making a false reépdtcordingly, the officers
are entitled to qualified immunitgn Hall's false arrest claim.

Finally, the fact that Hall was acquittef resisting and obstructing Officer
Cousino does not change the qualifiedmiomity analysis nor deprive Officer
Cousino of qualified immunity on Hall's fadsarrest claim. Even if Hall did not
resist Officer Cousino, for the reas explained above both officers could
reasonably have believed that Hall coited the two other offenses in their
presence: resisting Officer Parise ameéking a false emergey report. And
because both officers could reasonably Hasleeved that they had probable cause
to arrest for these two offenses, theyeamgtled to qualified immnity for the arrest
of Hall even if they lacked probable cauw arrest him for the third offense of

resisting Officer Cousino. Indeed, Bing as the officers reasonably could have

® “The elements of resisting or ohstting a police officeunder MCL 750.81d(1)
are: (1) the defendant as$tad, battered, wounderesisted, obstructed, opposed, or
endangered a police officer, and (2) théeddant knew or had reason to know that
the person that the defendant assaulbedtered, wounded, sisted, obstructed,
opposed, or endangeredsaapolice officer performing his or her dutieBeople v.
Quinn 853 N.W.2d 383, 491 (Mich. Ct.pp. 2014) (quotation omitted). The
elements of falsely reporting a medioalother emergenaynder MCL 750.411a(4)
are: (1) the defendant made a fictitiougad of a medical oother emergency to a
government employee who is authorizedréaeive reports of medical or other
emergencies, and (2) thefdedant intended to do sBeeMCL 750.411a(4)(a)see
also Jury Instructions at 274:331 ECF No. 26-2, PagelD.50%f. People v.
Whitaker No. 343988, 2019 WL 1746335, at {Mich. Ct. app. Apr. 18, 2019)
(discussing the elements of the analogdasn of making a false report of a felony
under MCL 750.411a(1)).
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believed that they had probable causertest for a single offense, they would be
entitled to qualified immunity oHRlall’s false arrest claim.
2
Hall also contends that he has a vdditse arrest claim because the officers
“clearly violat[ed] the Fourth Amendment right of plaintiff to be safe in his home.”
(Objections, ECF No. 47, PagelD.800; citiRgyton v. New Yorkd45 U.S. 573
(1980).) Hall argues, in other words, th# arrest violated the Fourth Amendment
because the officers arrested him aftaytimade a warrantless entry into Micks-
Harm’s house. §ee id) This argument fails because Micks-Hamvited the
officers intoher house. $eeMicks-Harm Testimony at 168:1-3, ECF No. 26-2,
PagelD.399.) The officers thus did nobhate the Fourth Amendment when they
arrested Hall in Micks-Harm’s hom8ee United States v. Stoké31 F.3d 802, 807
(6th Cir. 2011) (explaining that theotirth Amendment does not prohibit officers
from making a warrantless arrest in a hafmbey have receiwt valid consent to
enter).
B
The Court next turns to Hall’'s objectioratithere is a genuine dispute of fact

regarding whether the officeiused excessive forc&geObjections, ECF No. 47,

PagelD.801-802.) The Courtstains this objection.
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The Defendants’ argument on Hall's essiwe force claim against Parise and
Cousino, in its entirety, is:

Mr. Hall and Micks-Harm both claim that Officer
Parise and Cousino punchbti. Hall on December 21,
2017. This is clearly incorrectAll officers testified Mr.
Hall was not struck or thang excessive force was used.
Only a reasonable amount ofde to effectiely place Mr.

Hall into handcuffs. (ExB, pp 80-82, 87-90, 93-97, 130-
137). Interestingly enough, the audio clearly indicates that
Ms. Micks-Harm is yelling at Mr. Hall to “stop resisting.”
(Ex. B, pp 182-183, Ex. C., p 13).

* * %

For an officer to be subgted to § 1983 liability for
the use of excessive force, a plaintiff must prove that the
officer “(1) actively participated in the use of excessive
force, (2) supervised the atér who used excessive force,
or (3) owed the victim a duty of protection against the use
of excessive force.Turner v. Scoft119 F.3d 425, 429
(6th Cir. 1997). “As a gendraule, mere presence. . .,
without a showing of direct responsibility for the action,
will not subject an officer to liability. Ghandi v. Police
Dep’t of City of Detroit 747 F.2d 338, 352 (6th Cir. 1984).
“Each defendant’s liability mudie assessed individually
based on his own actionBinay v. Bettendoyf601 F.3d
640, 650 (6th Cir. 2010.)

The sixth circuit has held a reasonable amount of
force is necessary when the suspect actively resists arrest.
Active resistance includes “physically struggling with,
threatening, or disobeying officersCockrell v. City of
Cincinnati 468 Fed.Appx. 491, 495 (6th Cir.2012)
(collecting cases). And it aludes refusing to move your
hands for the police to handcuff you, at least if that
Inaction is coupled witlother acts of defianc€aie v. W.
Bloomfield Twp. 485 Fed.Appx. 92, 94, 96-97 (6th

18



Cir.2012); sedaWilliams v. Ingham373 Fed.Appx. 542,
548 (6th Cir.2010).

Here, Plaintiff actively resisted a lawful arrest by

“physically struggling with, threatening, or disobeying

officers,” and refusing to movais hands for the police to

handcuff him. Based uponelaforementioned, it cannot

be concluded that the afBrs exhibited any excessive

force upon Stacey Hall.
(Mot. for Summ J., ECF No. 26, PdDe206, 217-218.) As noted above,
Defendants did not invoke qualified immunity for their use of for8ee(id).

The Magistrate Judge agreed wiblefendants that Hall's excessive force
claim should be dismissedS€eR & R, ECF No. 44PagelD.744-749.) The
Magistrate Judge recognized thatHall’'s and Micks-Harm’s testimony were
accepted as true, there would be a gemusmsue of fact that precluded granting
summary judgment on Hall's excessive force claifeq id.at PagelD.746.) But
the Magistrate Judge conclubihat Hall's and Micks-Haria version of events was
so “blatantly contradicted” by the recondcluding the audio recordings from the
officers’ body microphones, that thateth testimony could be discarded for
summary judgment purposeSee idat PagelD.746—749; citingcott 550 U.S. at
380, Shreve v. Franklin Cty., Ohi@43 F.3d 126, 132 (6th Cir. 2014), andble v.
City of White House, Tenr634 F.3d 865, 868—69 (6th Cir. 2011).)

The Court respectfully disagrees withat conclusion. The Court may

disregard sworn testimony at the summpaygment stage only if it is “blatantly
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contradicted by the record, so timat reasonable jury could believe iStott 550
U.S. at 380. This is a “difficult” stand&to meet “and reques opposing evidence
that is largely irrefutable Amerson v. Waterford Twb62 F. App’x 484, 489 (6th
Cir. 2014). And where an audio recordibigtantly contradicts only “part” of a
party’s testimony, a district court may naip that basis, “discredit [the party’s]
entire version of eventsCoble, 634 F.3d at 870. Instead, a district court may
discredit a party’s entire version of eveantdy where an audio recording “blatantly
contradict[s the] party’®ntire version of the events imaterial respects to each
claim.” Hanson v. Madison Cty. Det. Gti736 F. App’x 521, 527 (6th Cir. 2018)
(emphasis in original)quotation omitted).

Moreover, “thdack of sound on an audio recondi’ often “cannot be reliably
used to discount [a party’s] testimonybble 634 F.3d at 869-70 & n.4 (6th Cir.
2011) (emphasis added). That is becausgdiy factors could affect what sounds
are recorded, including the volume of the shuhe nature of the activity at issue,
the location of the microphone/hether the microphone was on or off, and whether
the microphone was coveredd. at 869.

Here, the two audio recordings do s blatantly contradict Hall’'s and
Micks-Harm'’s testimony about the officetsse of force that their testimony may be
disregarded. The first of the audexordings is difficult to follow.$eeParise Body

Mic Audio, ECF No. 37-4.) lis choppy and inaudible part. Any onflict between
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this spotty recording and the testimony B&ll and Micks-Harm is not so blatant
that the testimony may be disregarded.

The second recording is higher qualitge€Cousino Body Mic Audio, ECF
No. 37-5.) The voices are more clearly &leli But while the voices are clearer on
this recording, it does not provide aystal-clear picture of what was happening
while the officers were employing forceangst Hall. A dog can be heard loudly
barking throughout the encounter, and —migithe critical portion of the tape where
the officers are applying force to Hall -ethudio is somewhatuffled. The audio
reflects a struggle, and the recordingtioé struggle does adttedly seem much
more consistent with the officers’ accounttloéir use of force than with Hall's and
Micks-Harm’s description of #nforce. But it is simply impossible to tell for sure
based upon the audio (1) how many blows dtfficers applied to Hall (the two
described by the officers tine 6-10 described by Halha Micks-Harm) and/or (2)
whether the officers continued to apply adfter getting Hall mder control (as Hall
claimed but the officers denied). Because the audio does not unambiguously and
blatantly contradict Hall's and Micks-Harstestimony about the officers’ use of
force, the Court may not disregard thegtimony for summary judgment purposes.
On the contrary, because their testimony reéigg the officers’ application of force

Is not blatantly contradicted,must be accepted as tri@&ee Coblg634 F.3d at 870
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(accepting testimony as true for summprygment purposes because it was not “so
utterly discredited by the record that masonable jury codlbelieve it”).

The question, then, is: does Halbsd Mick's-Harm’s testimony, when
accepted as true, preclude summary jueigimn favor of the officers on Hall's
excessive force claim? It does.

The Supreme Court has identifiedabrnon-exhaustive factors to determine
whether, under the totality of the circustes, a police officer’'s use of force was
reasonable: “the severity of the crina¢ issue, whether the suspect poses an
immediate threat to the safety of the oéfis or others, and whether he is actively
resisting arrest or attempting to evade arrest by fliggrotvn v. Chapmar814 F.3d
447, 459 (6th Cir. 2016) (quotir@raham 490 U.S. at 396). Here, the crimes at
issue were not especiallyvsze. And for purposes stimmary judgment, the Court
must conclude, as Hall and ékis-Harm testified, that the officers continued to apply
substantial force — vigorous punches —raHall no longer posed a threat to the
officers and after he had stopped activebigeng. Under these circumstances, a
jury could reasonably conclude that the officers used excessive force.
Accordingly, Officers Pase and Cousino are not entitled to summary judgment on

Hall's excessive force claim.
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C

The Magistrate Judge recommendedt the Court grant summary judgment
against Hall on his excessive force clagainst all of the other officersS¢eR &

R, ECF No. 44, PagelD.74953.) The Magistrate Judge noted that Hall had not
presented any evidence that the othH#icers were involved in the allegedly
excessive use of forceS¢e id. Hall did not object to this component of the
Magistrate Judge’s recommendatiee€Objections, ECF No. 47), and thus further
review of these claim is waive8ee Thomagl74 U.S. at 149.

In any event, the Court egps with the Magistratdudge that Hall has not
presented evidence that any named imdial defendant (othethan Parise and
Cousino) was involved in the allegedly esswe force used against Hall. Thus, the
Court will grant summary judgment agaiktll on his excessive force claim against
all of the other individual defendants: FlgMcCormick, Tolstedt, Marks, Breeding,
and Lavoy.

D

Finally, the Magistrate Judge recomnded that the Court grant summary
judgment in favor of the City of Monraan Hall's municipal liability claim. $eeR
& R, ECF No. 44, PagelD.750.) She bé&#eat recommendation on her conclusion
that Hall had failed to establish that amiythe individual defendants violated his

constitutional rights.§ee id. Thus, she concluded, tiearvas no basis for municipal
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liability. (See id. Hall did not object to this recommendaticeéObjections, ECF
No. 47), and further review of this claim is waiv&de Thomagi74 U.S. at 149.

In any event, the Court agrees with the Magistrate Judge that the City is
entitled to summary judgment. Althougie Court has concluded that Hall has
presented sufficient evidence that OfficBerise and Cousino violated his right to
be free from excessive force, the Condnetheless agrees with the Magistrate
Judge’s determination that the City entitled to summary judgment on Hall's
municipal liability claim. H&#8 has not presented evidenttat the use of excessive
force against him resulted from a municipastoum or policy. Thus, his municipal
liability claim fails as a matter of law.

E

The State of Michigan is named agl@fendant in thisaction. Eleventh
Amendment sovereign immunity, howevbars § 1983 actions against a state and
state officials acting in their official capaciti€See Will v. Mich. Dep’t of State
Police 491 U.S. 58, 71 (1989). AccordinglyetBtate of Michigan and any officials
who Hall's complaint purports to name irethofficial capacities are dismissed.

IV

On October 8, 2019, Hall filed a motitmsever an unrelated action of Hall's

from consolidation in a different case (ECF No. 46). Stacey Hall is listed as an

interested party iMicks-Harm v. NicholsNo. 18-cv-12634 (E.D. Mich.). Hall says
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that Chief Judge Hooddded him as a party tdicks-Harm that Chief Judge Hood
did not dismiss Hall when she dismissed allia claims in that case, and that Hall
wishes to continue the litigation undéStacey Simeon Hall v. William Paul
Nichols.” (SeeMot. to Sever, ECF No. 46, PdBe757.) Hall filed an identical
motion to sever in thklicks-Harmcase. $ee Micks-Harm v. Nichols, et,dlo. 18-
cv-12634, ECF No. 752.) Acaiing to Chief Judge Hood, “Hall asserts that the
action,Stacey Hall v. William Paul Nichols, et,alvas added to the above-captioned
case. It was not."Micks-Harm v. Nichols, et alNo. 18-cv-12634, ECF No. 792.)
Chief Judge Hood dismissed Hall's motioGeg id. For the same reasons, the Court
dismisses Hall's motion to sever thacurrently before this Court.
V
On November 15, 2019, Hall filed Motion for Oral Argument to further
“present his case” (ECF No. 50). Theutt concludes that it does not need oral
argument to rule on any pending issuethia case. Hall's motion is denied.
VI
Accordingly, for the reasons stated abd¥dS HEREBY ORDERED that:

o Hall's Objections to thd&k & R (ECF No. 47) ar6&USTAINED IN
PART andOVERRULED IN PART ;

o The recommended disposition ¢ie R & R (ECF No. 44) is
ADOPTED IN PART;
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o Defendants’ Motion for Summgar Judgment (ECF No. 26) is
GRANTED IN PART and DENIED IN PART. Hall's excessive
force claim against Officers Pariaad Cousino may pceed. Hall's
other claims against all other defendantsCA®MISSED;

o Hall’'s Motion to Sever (ECF No. 46) BISMISSED; and
o Hall’'s Motion for Oral Argument (ECF No. 50) BISMISSED.

o The Court will conditionally appoirtounsel for Hall and, once counsel

Is appointed, the Court will sctiele a settlement conference.

IT IS SO ORDERED.

s/MatthewF. Leitman
MATTHEW F. LEITMAN
UNITEDSTATESDISTRICTJUDGE

Dated: February 6, 2020

| hereby certify that a copy of tieregoing document was served upon the
parties and/or counsel oécord on February 6, 202By electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764
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