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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION

CHARLES WHITE, #177157,
Petitioner, CaseNo. 18-cv-12325

Hon.MatthewF. Leitman
V.

JACK KOWALSKI,

Respondent.

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF
HABEAS CORPUS (ECF No. 1), DENYING THE MOTION FOR A FREE
COPY OF THE RULE 5 MATERIALS (ECF No. 19), DENYING A
CERTIFICATE OF APPEALABILITY, AND DENYING LEAVETO
PROCEED IN FORMA PAUPERIS ON APPEAL

I
In 1984, Michigan prisoner Charl&¥hite (“Petitioner”) was convicted of
first-degree criminal sexual conduct the Oakland County Circuit Court and
sentenced to four concurrent terms folir to forty years imprisonmentSée
Offender Profile, Michigan Departmendf Corrections Offender Tracking

Information System (“OTIS")https://mdocweb.state.mi.us/otis2/otis2profile.aspx?

mdocNumber=17715y In 1990, Petitioner was convicted of prison escape in the

Wayne County Circuit Court.Sge id. He was sentenced to one to five years

imprisonment — later amendé&mlone year and one daye-be served consecutively
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to his other sentence$ded.; Ltr. from Wayne Co. CirCt. Chief Judge Colombo,
ECF No. 1, PagelD.16-18.)

On July 24, 2018, Petitioner brought thiabeas case pursuant to 28 U.S.C.
8 2254. In his pleadings, Petitioner rais@snsk about how his s&ences have been
calculated. $eePet., ECF No. 1.) RBpondent has filed an answer to the petition
contending that it should be denied on axdten grounds and for lack of meritde
Answer, ECF No. 12.) Petitionbkas filed a reply to thanswer, as well as a motion
for a free copy of the Rule 5 nesials submitted by ResponderseeReply, ECF
No. 14; Request to Receive R@éViaterials, ECF No. 19.)

For the reasons set forth below, the CRENIES the petition for a writ of
habeas corpus (EQWo. 1), and the CouDENIES Petitioner’'s motion for a copy
of the Rule 5 materials (ECF No. 19). The Court dM6NIES Petitioner a
certificate of appealability an@ENIES Petitioner leave to proceed in forma
pauperis on appeal.

I

The petition must be dismissed becaldsétioner has not fully exhausted his
claims in the state courts.

A prisoner filing a petition for a writ diabeas corpus under 28 U.S.C. § 2254
must first exhaust all state remedi€kee 28 U.S.C. § 2254(c)QO’Sullivan v.

Boercke] 526 U.S. 838, 845 (1999) (“[S]tate prisomenust give the state courts one



full fair opportunity to reslwe any constitutional issuds/ invoking one complete
round of the State’s establishappellate review process.Williams v. Mitchell
792 F.3d 606, 613 (6th Ci2015). To satisfy thexhaustion requirement, a
Michigan prisoner must prest each issue to both tMichigan Court of Appeals
and the Michigan Supreme Cousee Smith v. Stephensbio. 16-cv-12241, 2016
WL 3418553, at *1 (E.DMich. June 22, 2016)xee alsdHafley v. Sowders902
F.2d 480, 483 (6th Cir. 1990). The claims maestfairly presented” to those courts,
meaning that the petitioner must have asserted both the factual and the legal bases
for the claimsHand v. Houk871 F.3d 390, 418 (6th Cir. 2017) (citiNtMeans v.
Brigano, 228 F.3d 674, 681 (6th Cir. 2000)Jhe petitioner must also present the
claims to the state courts gederal constitutional issueldruby v. Wilson 494 F.
App’x 514, 517 (6th Cir. 2012). The burdisron the petitioner to prove exhaustion.
Nali v. Phillips 681 F.3d 837, 852 (6th Cir. 2012).

Petitioner makes no such showing. Petigr filed a state habeas petition in
2003 alleging that his sentencegere miscalculated.Sge Pet., ECF No. 1,
PagelD.4.) It does not appear that hespnted his claim asfederal constitutional
issue. See id. Opinion and Order Denying SéaHabeas Petition, ECF No. 1,
PagelD.13-15.) And even if he presentddderal constitutional claim to the state
trial court, there is no indication thattRener satisfied the exhaustion requirement

by presenting the claim to the Michig@wourt of Appeals. The petition does not



mention a state court appe&@eg idat PagelD.1-7.) And theirs no other evidence
in the record suggesting that Petitioner preeed his claim to Michigan appellate
court. His claims are thus unexhausted.

Therefore, the CouDENIES andDISMISSESWITHOUT PREJUDICE
the petition for a writ of habeas corpus (ERN&. 1). Given this determination, the
CourtDENIES Petitioner’s motion for a free copy thfe Rule 5 materials (ECF No.

19).
[

Before Petitioner may appeal theowt's decision, a certificate of
appealability must issu&ee28 U.S.C. § 2253(c)(1)(a); 8eR. App. P. 22(b). A
certificate of appealability may issue “onfythe applicant hasnade a substantial
showing of the denial of a constitutiomgght.” 28 U.S.C. 8§ 2253(c)(2). “When the
district court denies a habeas petition on procedural grounds without reaching the
prisoner’s underlying constitutional claim, [certificate ofappealability] should
issue when the prisoner shows, at least, that jurists of reason would find it debatable
whether the petition states a valid clanfinthe denial of a constitutional rightd
that jurists of reason would find it deba@lhether the district court was correct in
its procedural ruling.”Slack v. McDanigl529 U.S. 473, 484 (2000) (emphasis

added). Petitioner fails to make a substantial showing that a reasonable jurist would



debate the Court’'s procedural rulingpat Petitioner failé to exhaust his
constitutional claim. Accordingly, the ColDENIES a certificate of appealability.
Last, the Court DENIES Petitioner leave to proceed in forma pauperis on
appeal as an appealncet be taken in good faitBeeFed. R. App. P. 24(a).
1V
Accordingly, for the reasons explathabove, the Court heby orders that:

e The petition for a writ of habeas corpus BENIED and DISMISSED
WITHOUT PREJUDICE (ECF No. 1).

e Petitioner's motion for a copy @dhe Rule 5 materials BENIED (ECF No.
19).

e Petitioner iDENIED a certificate of appealability.
e Petitioner iDENIED leave to proceed in foranpauperis on appeal.
ITISSO ORDERED.
gMatthew F. Leitman

MATTHEW F. LEITMAN
UNITEDSTATESDISTRICT JUDGE

Dated: January 6, 2020

| hereby certify that a copy of tHeregoing document was served upon the
parties and/or counsel of record omuary 6, 2020, by electronic means and/or
ordinary mail.

s/HollyA. Monda
Case Manager
(810)341-9764




