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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

EDWARD LEE, Case N019-10337
Plaintiff, Stephanie Dawkins Davis
V. United State District Judge

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER
CROSSMOTIONSFOR SUMMARY JUDGMENT (ECF Nos. 11, 12)

l. PROCEDURAL HISTORY

A. Proceedings in this Court

On February 4, 2019laintiff Edward Lediled the instant suit seeking
judicial review of the Commissioner’s unfavorable decision disallowing benefits.
(ECF Na 1). This matter is before the Court on crosstions for summary
judgment. ECF Nos. 11, 1p

B. Administrative Proceedings

Leefiled an application foaperiod of digbility anddisability insurance

benefitson February 6, 2018llegingdisability beginning January 17, 2018r.
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29).! The claim vasinitially disapproved by the Commissioner Blarch 30,
2018 (Tr. 29). Leerequested a hearingnd on June 6, 201Be appeared with
counsel before Administrative Law JuddA [J") Virginia Herring, who
considered the case de no\dr. 41-69). In a decision dateduly 11, 2018the
ALJ found that Lee was not disablefllr. 26-36). Lee requested a review tifis
decision and the ALJ’s decision became the final decision of the Commissioner
when the Appeals Council, on December 4, 2018, denied his request for. review
(Tr. 1-9); Wilson v. Comm’r of Soc. Se878 F.3d 541, 5434 (6th Cir. 2004).
1.  FACTUAL BACKGROUND

Lee bornin 1965, wa$2 years old on the alleged disability onset date and
at the time of the hearing. (#45). Lee has a high school diploma and lives alone
(Tr. 45). He has past relevant work as auto assembly line worker, janitand
housekeeper. (Tr. 35Leestopped workingon January 17, 2018ecause of
depressionchronic lower back pain, high blood pressure, polycystic kidney
disease, tinnitus, anxiety, insomnia, a brain hemorrhage, clostridium diffleile a
burst bloodvessel in his brain(Tr. 191).

The ALJ applied the fivstep disability analysis and found at step one that

Leehad not engaged in substantial gainful actisitycethe alleged onset date of

! The Administrative Record appears on the docket at entry numdr @ferences to
the same are identified as “Tr.”



January 17, 2018(Tr.31). At step two, the ALJ found thaee’s bilateral
foraminal stenosis at -S1 and right side more than left at-L8, polycystic
kidney disease, depression, and anxretye “severeimpairments withn the
meaning of thesecond sequential step. (Bd). However, at step three, the ALJ
found no evidence thakee’simpairments singly or in combination met or
medically equaled one of the listings in the regulatiois. 31-33).
Thereatfter, the ALJ assesdegEs residual functional capacity (“RFC”) as

follows:

After careful consideration of the entire record, the

undersigned finds that the claimanskiae residual

functional capacity to perform light work as defined in 20

CFR 404.1567(bg¢xcept the claimant can occasionally

climb stairs or ramps. He may never clitatlders, ropes

or scaffolds. The claimant may occasionally balance,

stoop, kneel, crouch or crawl. He must avoid work

hazards including dangerous machinery and unprotected

heights. The claimant is limited to performing simple

and routindgasks with no more than occasional contact

with the public, coworkers and supervisors.
(Tr. 33). At step four, the ALJ found thaeewas able to performifipast relevant
work as a auto assembly line worker, janitor, and housekeefiet 35).
Accordingly, the ALJ determined thakee had not beennder a disability from the
alleged onset date through tthete of the decision(Tr. 35).
[11. DISCUSSION

A. Standard of Review




In enacting the social security system, Congress createdtzeted system
in which the administrative agency handles claims, and the judiciary merely
reviews the agency determination for exceeding statutory authority or for being
arbitrary and capriciai Sullivan v. Zebleyd93 U.S. 521 (1990). The
administrative process itself is multifaceted in that a state agency makes an initial
determination that can be appealed first to the agency itself, then to an ALJ, and
finally to the Appeals CouncilBowen v. Yuckert482 U.S. 137 (1987). If relief is
not found during this administrative review process, the claimant may file an
action in federal district courtMullen v. Bowen800 F.2d 535, 537 (6th Cir.

1986).

This Court has original jurisdiction to review the Commissioner’s final
administrative decision pursuant to 42 U.S.C. 8§ 405(g). Judicial review under this
statute is limited in that the court “must affirm the Commissioner’s conclusions
absent a determination that the Commissioner has failed to apply the correct legal
standard or has made findings of fact unsupported by substantial evidence in the
record.” Longworth v. Comm’r of Soc. Se402 F.3d 591, 595 (6th Cir. 2005);
Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1997). lactting
whether substantial evidence supports the ALJ’s decision, “we do not try the case
de novo, resolve conflicts in evidence, or decide questions of ditydibBass v.

McMahon 499 F.3d 506, 509 (6th Cir. 200Qarner v. Heckler745 F.2d 383,



387 (6th Cir. 1984). “Itis of course for the ALJ, and not the reviewing court, to
evaluate the credibility of witnesses, including that of the claimdrbgers v.
Comm’r of Soc. Sec486 F.3d 234, 247 (6th Cir. 2003pnes v. Comm’r of Soc.
Sec, 336 F.3d 469, 47(6th Cir. 2003) An “ALJ is not required to accept a
claimant’s subjective complaints and may ... consider the credibility of a claimant
when making a determination of disability.¥)alters 127 F.3d at 531

(“Discounting crelibility to a certain degree is appropriate where an ALJ finds
contradictions among medical reports, claimant’s testimony, and other evidence.”).
“However, the ALJ is not free to make credibility determinations based solely
upon an ‘intangible or intuitiy notion about an individual’s credibility.’Rogers

486 F.3d at 247quoting Soc. Sec. Rul. 9%, 1996 WL 37418t *4).

If supported by substantial evidence, the Commissioner’s findings of fact are
conclusive. 42 U.S.C. 8§ 405(g). Therefore, @airt may not reverse the
Commissioner’s decision merely because it disagrees or because “there exists in
the record substantial evidence to support a different concluddoClanahan v.
Comm’r of Soc. Sec474 F.3d 830, 833 (6th Cir. 2006)ullen, 800 F.2dat545.
Substantial evidence is “more than a scintilla of evidence but less than a
preponderance; it is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusiofRbgers 486 F.3d at 241Jones 336 F.3d at

475. “The substantial evidence standard presupposes that there is a ‘zone of



choice’ within which thg Commissiondrmay proceed without interference from
the courts.” Felisky v. Bowen35 F.3d 1027, 1035 (6th Cir. 1994)térnal
guotation marks omitteduotingMullen, 800 F.2d at 545

The scope of this Court’s review is limited to an examination of the record
only. Bass 499 F.3d at 5123; Foster v. Haltey 279 F.3d 348, 357 (6th Cir.
2001). When reviewing the Commissioner’s factual findings fostsuntial
evidence, a reviewing court must consider the evidence in the record as a whole,
including that evidence which might subtract from its weighfiyatt v. Sec’y of
Health & Human Servs974 F.2d 680, 683 (6th Cir. 1992). “Both the court of
appeat and the district court may look to any evidence in the record, regardless of
whether it has been cited by the Appeals Countileston v. Comm’r of Soc. Sec.
245 F.3d 528, 535 (6th Cir. 2001). There is no requirement, however, that either
the ALJ or he reviewing court discuss every piece of evidence in the
administrative recordKornecky v. Comm’r of Soc. Set67 F.App’'x 496, 508
(6th Cir. 2006) (“[a]n ALJ can consider all the evidence without directly
addressing in his written decision every pi@¢ evidence submitted by a party.”)
(internal citation marks omitted3ge also/an Der Maas v. Comm’r of Soc. Sec.

198 F.App'x 521, 526 (6th Cir. 2006).



B. Governing Law

The “[c]laimant bears the burden of proving his entitlement to benefits.”
Boyes v. Sec’y of Health & Human Servs F.3d 510, 512 (6th Cir. 1994);
accord Bartyzel v. Comm’r of Soc. Seé4 F.App'x 515, 524 (6th Cir. 2003).
There are several benefits programs under the Act, including the Disability
Insurance Benefits PrograftDIB”) of Title Il (42 U.S.C. 88 40&t seq) and the
Supplemental Security Income Progrédi8Sr’) of Title XVI (42 U.S.C. § 1381
et seq). Title Il benefits are available to qualifying wage earners who become
disabled prior to the expiration of their insured status; Title XVI benefits are
available to poverty stricken adults and children who become disabled. F. Bloch,
Fedeal Disability Law and Practice § 1.1 (1984). While the two programs have
different eligibility requirements, “DIB and SSI are available only for those who
have a ‘disability.” Colvin v. Barnhart475 F.3d 727, 730 (6th Cir. 2007).
“Disability” means:
inability to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or
which has lasted or can be expected to last for a
continuous period of not less thanrh®@nths.

42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(Aske als®0 C.F.R. 16.905(a).

The Commissioner’s regulations provide that disability is to be determined

through the application of a fiveep sequential analysst forth at 2@C.F.R.



884041520, 416.920. Essentially, the ALJ must determine whether: (1) the
claimantis engaged in significant gainful activity; (2) tblaimanthas any severe
impairment(s); (3) the claimantisipairments alone or in combination meet or
equal a Listing; (4) the claimant is able to perform past relevant work; and (5) if
unable to perform past relevant work, whether there is work in the national
economy that thelaimantcan perform.Id. “If the Commissioner makes a
dispositive finding at any point in the fhgtep process, the review terminates.”
Colvin, 475 F.3d at 730.

“Through step four, the claimant bears the burden of proving the existence
and severity of limitations caused by her impairments and the fact that she is
precluded from performing her past relevant workdhes 336 F.3d at 474, cited
with approval inCrusev. Comm’r of Soc. Se®02 F.3db32, 540(6th Cir. 2007)

If the analysis reaches the fifth step without a finding that the claimant is not
disabled, the burden transfers to the Comsmiger. Combs v. Comm’r of Soc.
Sec, 459 F.3d 640, 643 (6th Cir. 2006). At the fifth step, the Commissioner is
required to show that “other jobs in significant numbers exist in the national
economy thatthe claimant] could perform given [his] RFC andnsidering
relevant vocational factors.Rogers486 F.3d at 241; 20 C.F.R.

88404.1520(a)(4)(v) and (g4,16.920(a)(4)(v) and (9).



If the Commissioner’s decision is supported by substantial evidence, the
decision must be affirmed even if the court wowdde decided the matter
differently and even where substantial evidence supports the opposite conclusion.
McClanahan 474 F.3d at 833lullen, 800 F.2d at 545. In other words, where
substantial evidence supports the ALJ’s decision, it must be upheld.

C. Analysis and Conclusions

Lee contends that the ALJ committed reversible legal error because she
failed to mention or evaluate Lee’s poistumatic stress disorder (“PTSD”) at
steps two, three, and four of the sequential evaluation process. (ECF No. 11.) The
Commissioner countetbatthe ALJ’s decision should be affirmed because Lee
has failed to demonstrate how the ALJ’s express consideration of his PTSD would
haveaffeciedthe outcome of this case at any step of the sequential evaluation
process and because the ALJ’s assessafieme’s mental impairments is
supported by substantial evidence. (ECF No.212.)

1. Step Two
Leefirst argues that the ALJ’s decisi@not supported by substzal

evidencebecause shiailed to consider whether Lee’s PTSD was a medically

2 While not fatal to Lee’s appeal, the Court notes that Lee did not list PTSD in his
application for disability benefits as one of the medical conditions that limits his abiityrko
(Tr. 191). And when the ALJ asked Laethe hearingvhy he stopped working, he did not
testify thatPTSD was one of the reasor(3r. 47-49).

9



determinablempairment or a severe impairment at step tivthe sequential
evaluation process(ECF No. 11, PagelD.1227, 123241.) In response, the
Commissioner argues that eviéthe ALJ should have deemed Lee’s PTSD a
severe impairment, any error at step two is harmless because Lee cannot show how
the ALJ’s omission affects the outcome of this case given the ALJ’s analysis of
Lee’s other mental impairments throughout the sequential evaluation process
(ECF No. 12, PagelD.125#255.)

At steptwo of the segantial evaluation procesthe ALJ must consider
whether a claimant’s impairment is a medically determinable impairn$ae20
C.F.R. 8404.1520. A medically determinable impairment is “an impairment that
results from anatomical, physiological, or psychological abnormalities, which can
be shown by medically acceptable clinical and laboratory diagnostic techniques.”
Jones v. Commof Soc. SecNo. 3:15¢cv-00428,2017 WL 540923, at *6 (S.D.
Ohio Feb. 10, 2017)eport and recommendation adopted sum.Jones v.
Berryhill, No. 3:15¢cv-428,2017 WL 1196179 (S.D. Ohio Mar. 31, 2017)
(citing 20 C.F.R. 88 404.1505, 404.1508, 404.1520(a)(43(y 404.1527(a)(1)).
“Therefore, a physical or mental impairment must be established by objective
medical eviénce from an acceptable medical source. We will not use you
statement of symptoms, a diagnosis, or a medical opinion to establish the existence

of an impairment(s).” 20 C.F.R.494.1521see alsdrolbert v. Comnr of Soc.

10



Sec, No. 11:12059,2012 WL 4176876, at *4 (E.D. Mich. Aug. 27, 2012¥port
and recommendation adoptddio. 11-:12059,2012 WL 4165649 (E.D. Mich. Sept.
18, 2012) (ting Social Security Ruling 98p, 1996 WL 374187 at *1) [A]
diagnosis establishes medically determinable impairio@gtwhere it is
supported by objective medical evidence.”).

The ALJ mustlsoconsider whether a claimant’'s medically determinable
impairment is a severe impairmeahd whether the impairment(s) meet the
twelve-month durational guirement in 20 C.F.R. £04.1509.See20 C.F.R.
88404.1520(a)(4), 416.920(a)(4ee also Simpson v. Comm’r of Soc.. S&t4 F.
App’'x 181, 188 (6th Cir. 2009)To be classified as severe, an impairment or
combination of impairments must significantly limit the claimant’s physical or
mental ability to do basic work activities. 20 C.F.R. 88 404.1520(c), 416.920(c).
Basic work activities, defined in the regulations as “the abilities and aptitudes
necessary to do most jobs,” include: (1) physical funstsuch as walking,
standing, sitting, lifting, pushing, pulling, reaching, carrying, or handling; (2)
capacities for seeing, hearing, and speaking; (3) understanding, carrying out, and
remembering simple instructions; (4) use of judgment; (5) responding
appropriately to supervision, esorkers, and usual work situations; and (6)
dealing with changes in routine work settin@6. C.F.R. 88§ 404.1522, 416.922.

An ALJ’s failure to find an impairment severe is not reversible error if the ALJ

11



found another impairment seveamd thus continued with the fastep evaluation
process See e.gFisk v. Astrue253 F. Appx 580, 584 (6th Cir. 20073nthony
v. Astrue 266 F. Appx 451, 457 (6th Cir. 2008).

To support histeptwo argument|_ee citeshis medical recordfrom the
Department of Veterans Affaitdedical Center in Detro(“VA”) , which do
indeed reflecthat Leewasdiagnosed with and received medical treatment for
PTSD since beforéne alleged onset of disabilitf ECF No. 11, PagelD.1232
1235 (citing Tr. 402409, 410, 412, 417, 429, 435, 442, 445 448450, 455,
460, 462, 477, 483, 490, 496, 499, 610, 1026, 1132137). Lee also cites
Harris v. Astrue No. 1:09cv-466, 2010 WL 2927426 (S.D. Ohio June 8, 2010)
In Harris, the claimanhhad been diagnosed withnyopathy due to mitochondrial
disease,” but the ALJ failed to address whether the claimant suffered from a
medically determinable and/or severe impairment of myopathy or mitochondrial
disease in the decisiomd. at*7. TheHarris court consequentligeld that the
ALJ’s decision was not supported by substantial evideltteLee argues that like
the ALJ’s decision iHarris, the ALJ’s decision in this case is not supported by
substantial evidence because the Aldinotaddressis PTSD at step two despite
the record evidence diagnosis and treatment.

Harris is distinguishable from the instant matter.Harris, the ALJ

determined that the claimant was not disabled at step two of the sequential

12



evaluation process because bBad no severe impairment2010 WL 2927426, at
*7. That is whythe ALJ’s failure to consider whether the claimant’s myopathy or
mitochondrial disease were severe impairmeatstituted reversible errotdere,
the ALJfoundsomeof Lee’s impairments to be severe aahtinued with the
five-stepevaluation process. gsordingly, undeFisk andAnthony supra if any
reversibleerror exists as a result of the ALJ’s failurestqdicitly mention or
considerLee’s PTSD, it did not occur ateptwo.
2.  Step Three

Lee alsocontends that the ALJ erred by failing to considbether Lee’s
PTSD met or medically equaled Listing 12(Tfauma and StresseRelated
Disorders)at step three of the sequential evaluation process. (ECF No. 11,
PagelD12411243.) The Commissionebncedes that the Aldld not expressly
address Listing 12.1But argues that any error committed by the ALJ in this regard
is harmless becaudeet ALJ evaluatedIRintiff’s mentalimpairments under
Listing 12.04(Depressive, Bipolar, and Related Disordand)ich contais
“paragraph B” and “paragraph C” criteria identical to that requigetisting
12.15. (ECF No. 12, PagelD.125B256(citing Pasco v. Comm’r of Soc. Set37
F. App’'x 828, 844 n.18 (6th Cir. 2006)We note that the criteria listed in 12.02B

are exactly the same critetisted in 12.04B. . . . Therefore, if the ALJ’s findings

13



under 12.08 are supported byubstantial evidence, [plaintiff] would also not meet
an Appendix 1 impairmeninder the criteria of 12.02BY)?)
To meet Listings 12.04 and 12.Xb¢laimanimust demonstrate either:

B. Extreme limitation of one, or marked limitatioh o
two, of the following areas of mental functioning:

1. Understand, remember, or apply information.
2. Interact with others.
3. Concentrate, persist, or maintain pace.
4. Adapt or manage oneself.
OR
C. Your mental disorder in this listing category is
“serious and persistent;” that is, you have a medically
documented history of the existence of the disorder over
a period of at least 2 years, and there is evidence of both:
1. Medical treatment, mental health therapy, psychosocial
support(s)or a highly structured setting(s) that is
ongoing and that diminishes the symptoms and signs of
your mental disorder; and
2. Marginal adjustment, that is, you have minimal
capacity to adapt to changes in your environment or to
demands that are not alrggaart of your daily life.

20 CFR Part 404, Subpart P, Appendix 1.

Here, he ALJ determined thdatee’smentalimpairments did not meet the

“paragraph B” criteria becaude had only nild limitations in his ability to

understand, remember, or apply information and adapt and manage oneself, and

14



only moderate limitations imis ability to interact with others, concentrate, persist,
or maintain pace(Tr. 32). The ALJalsoconcluded that the evidence of record
failed to establish the presence of tharagraph C” criteria(Tr. 33). Leedoes
not substantivelychallenge the ALJ svaluation of his mental condition under the
paragraph B or C criterier make any argument for why the ALJ’s evaluation of
the paragraph B and C criteria under Listing 42v@uld not apply equally to the
identical criteria under Listing 12.1%eeMcPherson v. Kelsey 25 F.3d 989,
99596 (6th Cir. 1997) (“[l]ssues adverted to in perfunctory manner,
unaccompanied by some effort at developed argumentation, are deemedjvaived
Accordingly,underPascq the ALJs failure to consider Listing 12.15 at step three
of the sequential evaluation processs a harmless erro6eealsoOlson v.
Commir of Soc. SegNo. 17cv-13441, 2018 WL 8244843, at % (E.D. Mich.
Aug. 22, 2018 report and recommendation adopiétb. 17-cv-13441, 2019 WL
1375512 (E.D. Mich. Mar. 27, 201@gilure to consider Listing 12.15 harmless
error where claimant did not meet paragraph B or C criteria as evaluated under
Listings 12.04 and 12.06).
3. The ALJ's RFC Assessment

Finally, Lee contends that the ALJ committed reversible error by failing to

consider PTSD in her assessment of Lee’s RFC. He argues that the ALJ’s failure

in this regard leaves “the Court and the Claimant to speculate as to what

15



limitations, if any, may have been added to the [RFC], had the PTSD been taken
into account.” (ECF No. 11, PagelD.124344). Lee continues that “[t]his is not
for the Court nor the Claimant to do, it is for the ALJ to support his or her
evaluation with sustantial evidence.” (ECF No. 11, PagelD.1244).

Lee misstates the standard. While it is true that the ALJ’s decision must be
supported by substantial evidence, it is Lee who “bears the burden of proving the
existence and severity of limitations caused Jig] lmpairments’through step
four of the sequential evaluation procedenes 336 F.3d at 474Accordingly, it
is Lee’sburden to prove that he has a more restrictive RFC than that assessed by
the ALJ. SeeJordan v. Comnm of Soc. Se¢548 F.3d 417, 423 (6th Cir. @8)

(citing Her v. Comm’r of Soc. Se@03 F.3d388, 392 (6th Cir. 1999).

Lee howeverdoes not indicate through citations to the record evidence or
through factual or legal analysis what functional limitatioassed byis PTSD
are not already accated forin the RFC (SeeECF No. 11, PagelD.124R244).
Significantly, there is no medical opinion in the record assessing any functional
limitations caused bikee’sPTSD so the ALJ’s failure to explicitly assess any

limitations to account for this di@osis is not unreasonalfleRichard v. Astrug

3 Lee does point to a record from his February 28, 2018 psychotherapy appointment at the
VA, at which Lee reported that he had started seeing a nhon-VA psychologist who placed him on
medical leave from work. (ECF No. 11, PagelD.1235 (citing Tr. 1137)). However, Lee did not
produce any records or an opinion from the non-VA psychologist in support of his claim for
disability.
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No. 5:16CV-02190,2011 WL 4688788, at *5 (N.D. Ohio Oct. 4, 201Bee also
Kocher v. Comm’r of Soc. Seblo. 2:14cv-2263,2015 WL 7307998, at *5 (S.D.
Ohio Nov. 20, 2015)eport andrecommendation adopte@015 WL 9489750
(S.D. Ohio Dec. 30, 2015) (quotimgyurch v. Barnhart400 F.3d 676, 684 (9th Cir.
2005) (“[W]hen ‘there is no evidence in the recordany functional limitations
as aresult of[an impairment}hat the ALJ failedo consider,” a remand for further
resolution of this issue is unnecessarHijl v. Comm’r of Soc. Sec560 F.
App'x 547, 551 (6th Cir. 2014) (“[DJisability is determined by the functional
limitations imposed by a condition, not the mere diagnosis'pf Townsend v.
Astrue No. 6:12CV-00261SI,2013 WL 687042, at *5 (D. Or. Feb. 25, 2013)
(failure to discuss a diagnosis is error, but harmless where record does not reveal
any limitations de to the diagnosed conditiomccordingly,Lee has failedo
meet his burden of proving that his PTSD requires a more restrictive mental RFC
than that assessed by the ALJ.
4.  Substantial Evidence

The Commissioneaissertshat the ALJ'sdecisionfinds direct support ithe
opinion of thestateagency psychologisDr. James Tripp. (ECF No. 12,
PagelD.12541254, 1255, 1259 (citindohnson v. Comm’r of Soc. Sedo. 1t
14644, 2013 WL 812081, at *6 (E.D. Mich. Feb. 12, 20d&)ort and

recommendation adopted013 WL 81788 (Mar. 5, 2013)where there is no
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treatingor examiningsource indicating that a claimant is disaldedadentifying
functionallimitations, an ALJs entitled to relyon the findings of the state agency
consultany). Dr. Tripp reviewed Lee’snedicalrecordandexplicitly considered

Lee’s diagnosis of PTSBnd the treatment records related ther&espite this
consideration, Dr. Tripp did not list PTSD as one of Lee’s medically determinable
impairments. Dr. Trip@lsoexpressly evaluated Leasentl condition under

Listing 12.15 and determined that he did not satisfy the criteria. Specifically, with
regard to the “paragraph B” criteria, Dr. Tripp found that Lee had a moderate
limitation in his ability to concentrate, persist, or maintain pacepatydmild
limitations in the other threeategories Dr. Tripp then concluded that Lee had the
mentalRFCto perform “simple work with sustainability and persistence” and
“have occasional contact with coworkers, supervisors, and the puflic.74-

85). The ALJ assessed Dr. Tripp’s opinion, accorded it significant weight, and
crafted a mental RFC for Lee that is virtually identical to the one assessed by Dr.
Tripp. (Tr. 33, 34). Notably,eedoes not assert any error regarding the ALJ’s
assessment @r. Tripp’s opinian, soany such claim is waived. The ALJ’s

decision is therefore supported by substantial evidence.

V. CONCLUSION
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For the reasons set forth above, the CBlNI ES plaintiff's motion for
summary judgmenGRANTS defendant’snotion for summary judgmerand
AFFIRM Sthe findings of the Commissioner

ITISSO ORDERED.

Date:March9, 2020 s/Stephanie Dawkins Davis

Stephanie Dawkins Davis
United State®istrict Judge

CERTIFICATE OF SERVICE

| certify that onMarch 9 2@20, | electronically filed the foregoing paper
with the Clerk of the Court using the ECF system, which will send electronic
notificationto all counsel of record

s/Tammy Hallwood

Case Manager

(810) 3417887
tammy_hallwood@mied.uscourts.gov
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