Smith v. Bauman

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DERRICK LEE SMITH,
Petitioner,
V. CASE NO. 5:10-cv-11052
HONORABLE JOHN CORBETT O'MEARA
CATHERINE S. BAUMAN,

Respondent.
/

OPINION AND ORDER

GRANTING PETITIONER'S REQUEST AND MOTION FOR A DECISION
AND FOR COMPLIANCE WI TH THE SIXTH CIRCUIT'S ORDER [141, 144],

GRANTING THE MOTION FOR PERMI SSION TO FILE AN AFFIDAVIT [150],

DENYING PETITIONER'S MOTIONS FOR RELEASE ON BOND [148, 156],

DENYING PETITIONER'S MOTIONS FOR A WRIT OF HABEAS CORPUS [153, 155],

DENYING THE REQUEST FOR A REFERRAL TO THE MAGIST RATE JUDGE [157],

DENYING THE MOTION FOR A WRIT OF HABEAS
CORPUS BASED ON NEWLY DISCOVERED CLAIMS [133],

AND GRANTING A CERTIFICATE OF APPEALABILITY
AND LEAVE TO APPEAL IN FORMA PAUPERIS

This habeas corpus case has come béfer€ourt on remand from the United States
Court of Appeals for the Sixth Cud. The Sixth Circuit has instcted the Court to treat one of
Petitioner’s post-judgment motions as a motmamend. Also before the Court are the
following motions and requests filed by Petition#n:make a decision on his motion regarding
newly discovered claims (ECF No. 141) anddmply with the Sixth Circuit's remand order

(ECF No. 144); to release him on bond (ECF N@8 and 156); to grant permission to file an
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affidavit (ECF No. 150); to grant the writ of hatsecorpus (ECF Nos. 153 and 155); and to order
the magistrate judge to prepare a reportraedmmendation (ECF No. 157). The Court grants
Petitioner’'s motions and requests for permissionl¢cah affidavit and to have the Court issue a
decision on his post-judgment matiabout newly discovered chas. The Court declines to
grant release on bond, to issue the writ of habegmispor to refer this matter to a magistrate
judge. Additionally, the&Court denies Petitioner’'s motion goant habeas relief on the basis of
newly discovered claims.
I. Background

Petitioner was charged with kidnaping and sdélyuassaulting two adult sisters in Detroit
on January 13, 2008. On October 14, 2008, he pleamledntest, as charged, to two counts of
kidnapping, Mich. Comp. Laws 8 750.349, and six coohtgiminal sexual conduct in the first
degree, Mich. Comp. Laws 8§ 750.520b(1)(ck(s# penetration during the commission of
another felony). There was no plea agreement bettiegparties, but thieial court agreed to
sentence Petitioner at the low end of the sentgnguidelines, which were scored at 270 to 450

months (twenty-two and a half toirty-seven and a half years)On October 29, 2008, the trial

1 Pursuant téeople v. Cobbs, 443 Mich. 276; 505 NV.2d 208 (1993),

a judge may participate in sentence dis@armssi At the request of a party, and not
on the judge’s own initiativeg judge may state onghecord the length of
sentence that, on the basis of the infdramathen available tthe judge, appears
to be appropriate for the charged offense.

The judge’s preliminary evaluation tife case does not bind the judge’s
sentencing discretion, sineelditional facts may emerge during later proceedings,
in the presentence repaittyough the allocution affordetd the prosecutor and the
victim, or from other sources. However, a defendant who pleads guilty or nolo
contendere in reliance upon a judge’s ipneglary evaluation with regard to an
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court sentenced Petitioner within the sentencingejines to eight concurrent terms of twenty-
two and a half to seventy-five years in prigon.

Petitioner appealed his contions and sentence, but tlkkchigan Court of Appeals
denied leave to appeal “for lack of merit in the grounds presenRsdgle v. Smith, No. 294843
(Mich. Ct. App. Jan. 4, 2010). On May 25, 2010, the Michigan Supreme Court denied leave to
appeal because it was not persuaded to review the i92emde v. Smith, 486 Mich. 929; 781
N.W.2d 818 (2010) (table). Petitioner purseglder post-conviction remedies in state court
without success.

On March 16, 2010, Petitioner filed his leals corpus petition. (ECF No. 1). Three
months later, he requested a stay of the fégeoaeeding until his direct appeal concluded in
state court. (ECF No. 4). Ti@ourt granted Petitioner’s motionrfa stay and closed this case
for administrative purposes. (ECF No. 7).

On April 30, 2012, Petitioner filed an amended petition (ECF No. 20), and on July 19,
2012, the Court re-opened this cSEF No. 21). The case was stayed and re-opened one more
time, and on September 26, 2014, Petitioner filed a second amended petition. (ECF No. 66).

Ultimately, Respondent filed an answer te tietition (ECF No. 73), and on March 9, 2016, the

appropriate sentence hasasolute right to withdrawhe plea if the judge later
determines that the sentence must exceed the preliminary evaluation.

Id., 443 Mich at 283; 505 N.W.2d at 212 (footnote and emphasis omitted).

2 The sentencing guidelines involve onlg tminimum sentence. As explainecPeople V.
Claypool, 470 Mich. 715; 684 N.W.2d 278 (2004)inecmnal defendants in Michigan are

given a sentence with a minimumadaa maximum. The maximum is not
determined by the trial judge but is set by law. M.C.L. 8 769.8. The minimum is
based on guidelines ranges . . ..

Id., 470 Mich. at 730 n.14; 684 N.W.2d at 286 n. 14.
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Court denied the petition on the merits. (BS&: 122). The Sixth Circuit Court of Appeals
denied Petitioner’'s subsequent motfona certificate of appealabilitySee Smith v. Bauman,
No. 16-1545 (6th Cir. Jan. 31, 2017) (ECF No. 138).

Meanwhile, Petitioner filed a successive motionrédief from judgment in the state trial
court. He challenged the soag of his sentencing guidelinesdhalso alleged that he recently
became aware that his sentence included a poovisr lifetime electronic monitoring. The trial
court denied Petitioner’'s motian the basis that Petitioner hiaded to allege either newly
discovered evidence or a retroactive change in the S&a/People v. Smith, No. 08-8639-01-FC
(Wayne Cty. Cir. Ct. Aug. 8, 2016) (unpublished). The Michigan Court of Appeals denied leave
to appeal because Petitioner had failed to astatilat the trial cougrred in denying his post-
conviction motion.See People v. Smith, No. 335215 (Mich. Ct. App. Feb. 6, 2017). The
Michigan Supreme Court denied leave to appeahuse Petitioner’s riion for relief from
judgment was barred by the Michigan coutergoverning second or successive motidsee
People v. Smith, 501 Mich. 945; 904 NV.2d 609 (2017).

Petitioner also filed severpbst-judgment motions in thSourt, including one which he
titled “Motion for Leave to File Motion foGranting Writ of Habeas Corpus Based on New
Claims . . . Showing the Judgment of Sentendieigal . . . .” (ECF No. 133). The Court
transferred the motion to the Sixth Circuit ConfrAppeals as a second or successive habeas
petition pursuant ttn re Sms, 111 F.3d 45 (6th Cir. 1997, a@bnzalez v. Crosby, 545 U.S.

524 (2005). (ECF No. 137).
The Sixth Circuit ruled that the Court ernetlen it transferred Petitioner’s motion to the

Sixth Circuit as a second or successive petitibime Sixth Circuit stated that, because Petitioner



filed his motion before the time to appeal thaidkof his habeas pigon expired, the motion
was not a second or successive habeas petifioa.Sixth Circuit stated that the Court should
have ruled on the merits of Petitioner’'s motama motion to amend. Accordingly, the Sixth
Circuit vacated this Court’s order transfagiPetitioner's motion tthe Sixth Circuit and
remanded the case to this Court for edesation of the motion on its merit&ee In re Derrick
Lee Smith, No. 16-1616 (6th Cir. AptL0, 2017) (ECF No. 139).

On remand, this Court ordered Respondeffitd@a response to Petitioner’'s motion to
amend. (ECF No. 145). Respondent filed a srpphtal answer to the petition (ECF No. 146)
in which she argues that Petitioner’s claine arocedurally defaulted and barred by the one-
year statute of limitations. Petitiondetl a reply and the pending motions.

The Court now proceeds to address Petitiormexs claims, as set forth in his motion to
grant the writ of habeas corpus on the vasinewly discovered claims. The Court has
determined that the claims do not warrant laslrelief. Accordingl, in the interest of
efficiency, the Court goes directly to the mtepf Petitioner’s claims, rather than analyzing
whether the claims are procedurally détiedi or barred by the atute of limitations’.

Il. Analysis

Petitioner seeks to have tBeurt consider two new claimgdis first claim alleges that
his sentence is invalid and that he shoulgdenitted to withdraw his plea because the trial
court failed to inform him that he would bBentenced to lifetime eleonhic monitoring if he
pleaded no contest. Petitioner's second claim aléiyg his sentence is illegal because the trial

court miscalculated the sentencing guidelines.

3 A procedural default isot a jurisdictional matterTrest v. Cain, 522 U.S. 87, 89 (1997).
Likewise, the statute-of-limitatiordefense is not jurisdictionaHolland v. Florida, 560 U.S.
631, 645 (2010) (quotinBay v. McDonough, 547 U.S. 198, 205 (2006)).
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As noted above, the Sixth Circuit has ordettee Court to treat Petitioner’'s motion as a
motion to amend his habeas petition. Federal Biu@vil Procedure 15 permits parties to file
amended and supplemental pleadings, but

“[w]hen a party seeks to amend a complaint after an adverse judgment, it . . . must

shoulder a heavier burden [than if {herty sought to amend a complaint

beforehand]. Instead of meeting onlg tinodest requirements of Rule 15, the

claimant must meet the requirementsriEopening a case established by Rules 59

or 60.” Leisure Caviar, LLC v. U.S Fish & Wildlife Serv., 616 F.3d 612, 616 (6th

Cir. 2010) . . ..

Clark v. United Sates, 764 F.3d 653, 661 (6th Cir. 2014).

Federal Rule of Civil Procedure 59(e) pésa party to move to alter or amend a
judgment within twenty-eight dayafter entry of the judgmeniThe Court entered its opinion
and judgment denying Petitioner’s habpattion on March 9, 2016, and on June 1, 2016,
Petitioner filed his motion regarding the new Bssu Petitioner's motion is untimely under Rule
59(e) because he filed it more than twenty-edgts after entry of thCourt’s judgment on the
docket.

Under Federal Rule of Civil Procedure 60Q@)arty may move for relief from a final
judgment for several specificagons, including “newly discovered evidence,” and for “any other
reason that justifies relief.Fed. R. Civ. P. 60(b)(2) and (6)A motion under Rule 60(b) must
be made within a reasonable timand for reasons (1), (2), a(8 no more than a year after the
entry of the judgment . . ..” Fed. R. Civ.@(c)(1). Petitioneriled his motion within a
reasonable time and less than a year after tistS judgment. Thus, &iRule 60(b) motion is
timely.

Nevertheless, even assuming that Petitisrdaims are newly discovered under Rule

60(b)(2), relief from judgment under Rule BYG) “is available oy in ‘extraordinary



circumstances.’ "Tharpev. Sellers, 138 S. Ct. 545, 546 (2018) (quotiGgnzalez, 545 U.S. at
536. The Court concludes for the reasons givémnbthat this is noain extraordinary case
requiring relief from judgment.
A. Lifetime Electronic Monitoring

Petitioner alleges that his no-conteggplvas involuntary and unknowing because the
trial court failed to notify him that his sentanwould include lifetime electronic monitorifig.
For the same reason, Petitioner argues that his sentence violates the Due Process Clause of the
Fourteenth Amendment adnstitutes cruel and unusual punishment under the Eighth
Amendment.

1. Legal Framework

Petitioner has no absolute right to withdraw his no-contest feanks v. Wolfenbarger,
387 F. Supp.2d 740, 748 (E.D. Mich. 2005). But becaugglty or no-contest plea is a waiver
of constitutional rights, it must be a voluntaryplknng, and intelligent act, “done with sufficient
awareness of the relevant circumstances and likely consequeBcady’v. United Sates, 397
U.S. 742, 748 (1970). “The defendant need onlgware of the direct coaguences of the plea,
however; the trial court is under gonstitutional obligation to fiorm the defendant of all the
possible collateral consequences of the pléarig v. Dutton, 17 F.3d 151, 153 (6th Cir. 1994)

(citing Brown v. Perini, 718 F.2d 784, 788-89 (6th Cir. 1983)).

4 Michigan’s statute on first-degree criminaksal conduct provides thdfi]n addition to any
other penalty imposed under subdivision (aflmrof Mich. Comp. Laws § 750.520b(2)], the
court shall sentence the defendant to lifetineetebnic monitoring undesection 520n.” Mich.
Comp. Laws § 750.520b(2)(d). “Thus, the [Milgan] Legislature has mandated lifetime
electronic monitoring for all [first-degree criminsgxual conduct] sentences except when the
defendant is sentenced to life without guessibility of parole under § 520b(2)(c)People v.
Comer, 500 Mich. 278, __; 901 N.W.2d 553, 559 (2017).
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“There is some disagreement among thetsamrer how to distinguish between direct
and collateral consequenceBddilla v. Kentucky, 559 U.S. 356, 364 n.8 (2010). The Michigan
Supreme Court, however, has held that “manddifayme electronic monitoring is part of the
sentence itself” and, therefofd,is a direct consequence afguilty or no-contest plea to a
charge of [first-degree criminal sexual conduct] when the defendant is sentenced to prison.”
Peoplev. Cole, 491 Mich. 325, 327, 335; 817 N.W.2d 497, 4982 (2012). Thus, according to
the Michigan Supreme Court,

at the time a defendant enters a gultyno-contest plea, the trial court must

inform the defendant if he or she will babject to mandatory lifetime electronic

monitoring. In the absence of thisarmation about a direct and automatic

consequence of a defendant’s decisioertter a plea and forgo his or her right to

a trial, no defendant could be saidhve entered an understanding and voluntary

plea.

Id., 491 Mich. at 327-28; 817 N.W.2d at 498.

2. Application

Petitioner’s judgment of sentence cigandicates that he was subject to lifetime
electronic monitoringsee ECF No. 25-8, Page ID 438, but Petitioner was not informed on the
record at either his plea procagglor at his sentencing that euld be subject to lifetime
electronic monitoring.See 10/14/08 Plea Tr. (ECF No. 25:@)0/29/08 Sentence Tr. (ECF No.
25-7). Nevertheless, theas trial court’s failure to comply with the procedural rule set forth in
Coleis not a basis for habeas reli€ee Lewisv. Jeffers, 497 U.S. 764, 780 (1990)(stating that
“federal habeas corpus relief doest lie for errors of state lawsee also Pulley v. Harris, 465
U.S. 37, 41 (1984) (explaining that “[a] federaldomay not issue the writ on the basis of a

perceived error of state law”). Even if the @tbn of a state procedural rule were a basis for

habeas relief, Petitioner’s sentence was the resulCobbs plea,see 10/14/08 Plea Tr., at 6-7



(ECF No. 25-6, Page ID 401-02), and the Miealmigsupreme Court declined to decid€ote
“whether information about mandatory lifetirmectronic monitoring must be included in the
terms of sentence evaluation un@ebbs.” Cole, 491 Mich. at 338 n.9; 817 N.W.2d at 504 n.
93

The United States Supreme Court, moreover, has never held tkatia jpivoluntary or
unknowing if the defendant was not informed thabnsequence of his or her plea was lifetime
electronic monitoring.Cf. Padilla, 559 U.S. at 374 (holding thatdansel must inform the client
whether his plea carries a riskddportation”). Thus, the stattgal court’s failure to inform
Petitioner about mandatory lifete electronic monitoring was neither contrary to, nor an
unreasonable application of, clearly &dithed Supreme Got precedentSee 28 U.S.C. §
2254(d), the standard of review for dbages to state-awmt convictions.

Further, the Sixth Circultas said that matters whi¢are beyond the control or
responsibility of the [trial aurt] are collateral consequeas of a conviction or pleaUnited
Satesv. Cottle, 355 F. App’x 18, 20 (6th Cir. 2009). @ottle, the Sixth Circuit concluded that
having to register as a sex offender was antyllateral consequence of a guilty pléd. at 20-
21.

Mandatory electronic monitoring will occur in Petitioner’s case if and when he is
released on parole. The monitayiwill be beyond the control or responsibility of the trial court
and, therefore, it is a tlateral consequence Bktitioner’s no-contest plea. The Court concludes

that Petitioner’s no-contest pleas not involuntary, unknowing, oniolation of due process as

> The Michigan Supreme Court also gavenuication that its desion should be applied
retroactively on collateral review to defendafite Petitioner, whose convictions became final
years earlier.



a result of the trial court’s failure to informtR®ner on the record that he would be subject to
lifetime electronic monitoringf he pleaded guilty.

3. Cruel and Unusual Punishment

Petitioner maintains that the requiremehimandatory lifetimeslectronic monitoring
makes his sentence cruel and unusual punishnihe Eighth Amendment prohibits the
imposition of cruel and unusual punishments.wieeer, while “[s]evere, mandatory penalties
may be cruel, . . . they are not unusual in the constitutional sétesexilin v. Michigan, 501
U.S. 957, 994 (1991). IHarmelin, moreover, the Supreme Cbupheld a sentence of life
imprisonment without the possility of parole for possessiasf 672 grams of cocaine.

If life imprisonment without any possibilityf parole for a non-violent offense is not
cruel and unusual punishment, tifee electronic monitoring for the violent crime of criminal
sexual conduct is not cruel and unusual punishmientact, a few courts have held that
electronic monitoring does not amount taarand unusual punishment under the Eighth
Amendment.See Ferguson v. Dier-Zimmel, 809 F. Supp. 668, 669-70 (E.D. Wisc. 1992);
Noonan v. Hoofner, No. 1:14-cv-830, 2014 WL 5542745 ,*&t(W.D. Mich. Oct. 31, 2014)
(unpublished)lavandera-Hernandez v. Terrell, No. 1:12-cv-553, 2013 WL 1314721, at *7
(M.D. N.C. Mar. 28, 2013) (unpublished). The Qotlerefore, declinet® grant relief on
Petitioner’'s Eighth Amendment claim.

C. The Scoring of the Sentencing Guidelines

Petitioner asserts that his sentence i®aosititutional because the sentencing guidelines

were improperly scored. A state court’s Bqation and interpretatin of state sentencing

guidelines is “a matter of state concern onlygward v. White, 76 F. App’x 52, 53 (6th Cir.
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2003), and “federal habeas corpus rdlieés not lie for errors of state lawJéffers, 497 U.S. at
780. Petitioner, nevertheless, addleges that the trial court reti on inaccurate information in
violation of his constitutiorlaight to due process.

The Supreme Court has stated that a seatbased on an extensively and materially
false foundation, which the defendant had no oppdstiwaicorrect through counsel, violates due
process.See Townsend v. Burke, 334 U.S. 736, 741 (1948%e also United States v. Tucker,

404 U.S. 443, 447 (1972) (affirming the fedengpeallate court’s remand of a case for re-
sentencing where the sentence was “founded at least in part upon misinformation of
constitutional magnitude”). Accordingly, the Court will review Petitioner’s claims to determine
whether the trial court relied on extensivehdanaterially false information when scoring
Petitioner’s sentencing guidelines. The staté ¢oart determined on post-conviction review of
Petitioner’s sentencing claimsathPetitioner waived any claim of a scoring error because he
entered into a sentence agreement and wasrssst consistent with that agreement.

1. Prior Record Variable Seven

Petitioner alleges that he réaed a score of twenty pointsrfprior record variable seven,
which is “subsequent or comaent felony convictions."Mich. Comp. Laws § 777.57(1).

Twenty points is the correct seoif “[tlhe offender has 2 or mme subsequent or concurrent
convictions.” Mich. Comp. Law§ 777.57(1)(a). Petitioner contis that his score of twenty
points was inaccurate because a concurremyetonviction that will result in a consecutive
sentence under Mich. Comp. Laws § 333.7401(3) mudye counted under prior record variable

seven. Mich. Comp. Laws 8§ 777.57(2)(c).c8mn 333.7401 deals with the “[m]anufacturing,
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creating, delivering, or possessing witttent to manufacture, cres or deliver [a] controlled
substance, prescription form, or countenedscription form.”Mich. Comp. Laws § 333.7401.

Petitioner had eight concurrent convictidtwo counts of kidnging and six counts of
criminal sexual conduct). His prior convatis consisted of two parate convictions for
criminal sexual conduct in the third degieel998, larceny by impeonation in 1992, and
larceny over a hundred dollars in 1993. 10/14G Tr., p.14 (ECF No. 25-6, Page ID 409).
Because he had two or more concurrent @dions which did not result in a consecutive
sentence under § 333.7401, the w@lrt did not err in scoring @wnty points for prior record
variable seven.

2. Offense Variables One and Two

Petitioner challenges the sedor offense variable one, which “is aggravated use of a
weapon.” Mich. Comp. Laws § 777.31(1). Petitiorexeived a score of fifteen points, which
would be proper if “[a] firearm wapointed at or toward a victim or the victim had a reasonable
apprehension of an immediate battery when tereat with a knife or other cutting or stabbing
weapon.” Mich. Comp. Laws § 777.31(1)(c).

Petitioner also received five points fuffense variable two on the basis that he
“possessed or used a pistol, rifle, shotgun, diekmii other cutting or stabbing weapon.” Mich.
Comp. Laws 8§ 777.32(1)(d). Petitioner contetida he was never charged with possessing a
firearm or a knife and that no knife was usethimcrime. Thus, according to him, he should not
have received fifteen points for offense variaie or five points for offense variable two.

One of the victims at the preliminary examtion testified that Petitioner informed her

and her sister that he had a krafed could hurt them. For thaason, she and her sister listened
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to Petitioner and did what he told thendm 6/26/08 Prelim. Examination, p. 30 (ECF No. 25-
5, Page ID 315). The other victim testified tRatitioner had said the victims were not going to
live and that their families would find themtawp in a garbage can in some unknown area in
Detroit. Id., p. 86, Page ID 371.

The victims’ testimony estabhes that they were threated and put in reasonable
apprehension of an immediate battery. Thesgaictim, however, stated that she never saw a
knife and that no knife or oth@veapon was ever discoverddl., p. 94, Page ID 379. Despite
this testimony, neither Petitionaror his attorney, @dillenged the scoring afffense variables
one and two at his plea when the trial court informed them of the guidelines or at Petitioner’s
sentencing when they had an opportunity to aidtiee trial court. By failing to make a timely
objection to the scoring of the offense wadies, Petitioner forfeited his claimSee People v.
Witherspoon, 257 Mich. App. 329, 333; 670 N.W.2d 434, 42603) (stating that, generally, “an
appellant may not benefit from an alleged ethait the appellant contributed to by plan or
negligence”).

Furthermore, Petitioner has not shown tiiatoverall sentencinguidelines would have
changed if he had received fifteen fewer pointoffense variable one and five fewer points for
offense variable two. Thus, the alleged errgmzazently were harmless, as well as, forfeited.

3. Offense VariableThree

Offense variable three assesses pointsrfgmpaiysical injury to a victim. Mich. Comp.
Laws 8§ 777.33. Petitioner states that he receive@aets for this offense variable on the basis

that “[bJodily injury requiring medical treatmentcurred to a victim.” Mich. Comp. Laws §
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777.33(1)(d). “As used in thisa#on, ‘requiring medicalreatment’ refers to the necessity for
treatment and not the victim’s success in obitg treatment.” Mich. Comp. Laws 8§ 777.33(3).

Petitioner contends that natly in the record shows thahyone had to be seen by
medical personnel. One of the victims, howetestified at the prelimary examination that
Petitioner raped her and her sistpunched her, and hit hiarthe head. 6/26/08 Prelim.
Examination, pp. 20-21, 33-35, 37 (ECF No. 25-5, Page ID 305-06, 318-20, 322). Also, an
officer who responded to the crime scene testifieat the victims appeared to need medical
attention. 6/25/08 Prelim. Examination, p.8CfENo. 25-4, Page ID 281). Given this
testimony about bodily injury and the need fordisal attention, the trlacourt did not err in
scoring ten points for offese variable three.

4. Offense Variable Four

Offense variable four “is psychologicajuny to a victim.” Mich. Comp. Laws §
777.34(1). Petitioner alleges thatrdeeeived ten points for thigfense variable. Ten points is
appropriate if “[s]erious psymlogical injury requiring profesional treatment occurred to a
victim.” Mich. Comp. Laws § 777.34(1)(a). \Wh determining whether serious psychological
injury may require professional treatment, “thetfthat treatment has not been sought is not
conclusive.” Mich. Comp. Laws § 777.34(2).

Petitioner maintains that there is nothingha record to show that a victim needed
psychological treatment. One of the victims, hearetestified at Pdaibner’s sentencing that
she had nightmares after the crime. She algedthat her school scores suffered because she

could not stay composed and tehae lost a job she was supposedtart on the day after the
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crime. She said that the most difficult thing wiae rift that the incidentreated between her and
her sister. 10/29/08 Sentence Tr., p@. @CF No. 25-7, Page ID 420-21).

The other victim’s statement was read inte tecord at the sentence hearing. She stated
that the incident continued to haunt her. Ske ahid that she felt lost, scared, alone, stressed,
constantly anxious, angry, anchasned. She said that she ebobt deal with life as she
formally did and that the incid had negatively affected hexlationship with her sistedd., p.

8 (ECF No. 25-7, Page ID 423).

The victims’ statements prove that psychologicplry occurred as a result of the crimes,
and the fact that the victims mapt have sought treatment is monclusive on the issue. Mich.
Comp. Laws 8 777.34(2). The trial court, therefalid,not err in scoring ten points for offense
variable four.

5. Offense Variable Eight

Offense variable eight “is victim aspdita or captivity.” Mich. Comp. Laws §
777.38(1). Petitioner received fifte@oints for asporting a victiftto another place of greater
danger or to a situation ofeater danger.” Mich. Comp. & 8§ 777.38(1)(a). According to
Petitioner, it was never esligshed that he asportedyaone or held anyone captive and,
therefore, fifteen points is inaccurate.

One victim, however, testified that, Petitiomatered her car uninvited and would not get
out of the car when she and her sister trietkte him where he wantéd go. Petitioner later
told her to park on a residential side street, la@ould not let the women get out of the car.
He put his arm around her throat and then raped Atter she attempted to escape from the car

and flag down other cars, Petitiorpulled her back into the cand drove the women to another
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residential location where he became moreevibl She did not consent to going to those
locations with Petitioner. Ifact, Petitioner bound the two wonie hands and feet with their
scarves and physically restrained them througtiwibrdeal. 6/26/08 Prelim. Examination, pp.
25-37, 41-42 (ECF No. 25-5, Page ID 310-322, 32%- The other victim provided similar
testimony and specifically testified thae car moved to two locationSeeid., p. 86, Page ID
371.

The victims’ testimony established that Petidoheld them captive and moved them to a
location of greater danger when he drove themresidential side street away from an area
where people had observed at least one victimsimedis. The trial court did not err in scoring
fifteen points for offense variable eight.

6. Offense Variable Nine

Petitioner received ten points for offense able nine (number of victims) on the basis
that “[t]here were 2 to 9 victiswho were placed in danger of physical injury or death.” Mich.
Comp. Laws 8 777.39(1)(c). There were twadims, and their testimony at the preliminary
examination established thaethwere placed in danger pifiysical injury when Petitioner
grabbed them around the neck, punched them, sied them. The trial court did not err in
scoring ten points forftense variable nine.

7. Offense Variable Thirteen

This offense variable assessbsther there was a “contiing pattern of criminal
behavior.” Mich. Comp. Laws 8§ 777.43(1). Rener alleges that he was improperly scored
fifty points for this offense variable because ¥iwims were adults and because fifty points is

appropriate only if “[tjhe offereswas part of a pattern of éelious criminal activity involving 3

16



or more sexual penetrations against a pers@ersons less than 13 years of age.” Mich. Comp.
Laws 8§ 777.43(1)(a).

While it is true that the victims were adulisiother subsection of tis¢éatute, states that
twenty-five points may be scored for an offense thais part of a pattern of felonious criminal
activity involving 3 or more émes against a person.” MicGomp. Laws 8§ 777.43(1)(c). In
addition, 8§ 777.43(2)(d) instructsumts to “[s]core 50 points only the sentencing offense is
first degree criminal sexual conduct.”

There were two victims in Petitioner’s caaad Petitioner committed three acts of first-
degree criminal sexual conduct against each victine tiiéal court, therefore, did not err when it
scored offense variable thirteen at fifty pisi, twenty-five points for each victim.

The Court concludes that thr@al court did not rely on extesively and materially false
information which Petitioner had no opportunitycorrect throughaunsel. Therefore,
Petitioner’s challenge to the scoringtbé sentencing guidelines lacks merit.

lll. Conclusion and Order

Petitioner’s claims lack merit and do nastify relief from the Court’s judgment.
Accordingly, the Court denies Petitioner’'s motiorgtant the writ of habearpus on the basis
of newly discovered claims. (ECF Nt33). The Court further orders that:

» Petitioner’s request and motion for a decision and for compliance with the Sixth
Circuit's order (ECF Nos. 141 and 144) are granted;

» Petitioner’'s motion for permission to file affidavit (ECF No. 150) is granted;

» Petitioner's motions for release on bond peralishgcision in this case (ECF Nos. 148,

and 156) are denied as moot;
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» Petitioner’'s motions for a writ of habeas corpus (ECF Nos. 153 and 155) are denied for
the reasons given above; and

» Petitioner’s request for a referral of hisnataio the magistrate judge (ECF No. 157) is
denied as moot.

A certificate of appealability is necessarydre a prisoner may appeal the denial of a
Rule 60(b) motionJohnson v. Bell, 605 F.3d 333, 336, 339 (6th Cir. 2010), and a certificate of
appealability may issuetly if the applicant has made a stamtial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2An applicant must shothat reasonable jurists
would debate whether the motion could have besolved differently or tht the claims raised
deserve further reviewdohnson, 605 F.3d at 339 (citinliller—El v. Cockrell, 537 U.S. 322,
336 (2003)).

Reasonable jurists could debate whetheitiBeér's arguments deserve further review.

The Court, therefore, grants a certificate of appdélabnd leave to appeah forma pauperis.

Date: March 19, 2018 s/John Corbett O'Meara
UnitedState<District Judge

| hereby certify that on March 19, 2018,apyg of this opinion and order was served upon
counsel of record using the ECF system, @pah Petitioner using first-class U.S. mail.

s/WilliamBarkholz
Gase Manager
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