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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DELANGELO JOHNSON,
Petitioner,
V. Civil Action Number: 5:11-cv-14910
Honorable John Corbett O'Meara

LLOYD RAPELJE,

Respondent.
/

OPINION AND ORDER
GRANTING RESPONDENT’'S MOTION FOR SUMMARY
JUDGMENT, DISMISSING PETITION FOR A WRIT OF HABEAS
CORPUS, AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY

[. INTRODUCTION

This is a habeas case filed by a stateopes under 28 U.S.C. § 2254. Michigan prisoner
Delangelo Johnson (“Petitioner”) is currently incarcerated by the Michigan Department of
Corrections at the Thumb Correctional FacilityLiapeer, Michigan, where he is serving a life
sentence for a second-degree-murder convictmhaame to five years for a felon-in-possession
conviction. Those sentences &webe served consecutively to Michigan’s mandatory two-year-
prison term for Petitioner’s felony-firearm contigm. Petitioner’s convictions occurred following
a jury trial in the Circuit Gurt in Wayne County, Michigan dvlay 2, 2003. He was sentenced on
May 30, 2003, as a third-offense habitual offender. He was on escape status at the time that he
committed the crimes.

Petitioner filed this habeas petition on Novemnb, 2011, raising claims concerning his right
to an impatrtial jury, improper identification, proper admission of evidence, the effectiveness of

trial and appellate counsel, the jury instructi@m] the failure to produce a witness. On November
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28, 2011, Petitioner wrote a letter to the Couduesting an opportunity to amend his petitiSee
ECF No. 4. Petitioner retainedunsel and, on December 19, 2011, counsel filed an appearance.
See ECF No. 5. The Court granted Petitionegjuest to amend and, on February 21, 2012,
Petitioner filed an amended habeas petitiSee ECF Nos. 7, 8.

In lieu of filing an answer to Petitioneihsbeas petition, on June 14, 2012, Respondent filed
a motion for summary judgment on the ground that the petition was not timelySde&CF No.
10. Petitioner filed a responseRespondent’s motion on June 27, 2088 ECF No. 12. In his
response, he asserts that Respondent’s motioncsheulenied because he is entitled to equitable
tolling on the basis that he has demonstrated a claim of actual innocence.

For the reasons stated below, the Coulit grant Respondent’s motion and dismiss the
petition as time-barred. The Court also will deglia issue Petitioner a certificate of appealability.

[I. BACKGROUND

Petitioner’s troubles in this case arise because of a shooting incident that occurred on
September 15, 2002, in Detroit, Michigan, whicbuléed in the death of Ayanna May. May was
struck once in the forehead and died from the single gunshot wound.

Following his convictions and sentences, Petitidibed a direct appeal with the Michigan
Court of Appeals, raising claims concerning ioger jury instructions and the failure to produce
a witness. The Court of Appeals affirmed his convictions and sentePegde v. Johnson, No.
249497, 2004 WL 2726065 (Mich. Ct. App. Nov. 30, 2004 }itiBeer then filed an application for
leave to appeal that decision with the Michigan Supreme Court, which was denied on July 26, 2005.

People v. Johnson, 473 Mich. 884, 699 N.W.2d 701 (2005) (Table).



Approximately five months later, on December 20, 2005, Petitioner filed a motion for relief
from judgment with the state trial court. Thiakcourt dismissed the motion without prejudice and
appellate counsel was appointdeeople v. Johnson, No. 03-1298-01 (Wayne Cnty. Cir. Ct. Feb.
16, 2006). On March 21, 2006, the trial court candetkeorder regarding Petitioner’s motion for
relief from judgment.See Wayne Cnty. Register of Actions, ECF No. 11-1.

Subsequently, Petitioner filed several motions with the trial court; for the production of
certain documents, for substituting counsel, anddbrequiring a hearing. The motions were filed
on April 25, 2007, September 6, 2007, and October 23, 2007, respectively. On June 23, 2008,
Petitioner filed a second motion for relief from judgrineith the same trial court. The motion was
denied on April 13, 200Reoplev. Johnson, No. 03-1298-01 (Wayne Cnty. Cir. Ct. Apr. 13, 2009).
His motion for reconsideration was denied on June 10, 2B&8&plev. Johnson, No. 03-1298-01
(Wayne Cnty. Cir. Ct. June 10, 2009).

Following, Petitioner filed a delayed application iave to appeal the trial court’s decision
with the Michigan Court of Appeals. The Cbof Appeals denied the delayed application “for
failure to meet the burden of establishing entitlement to relief under MCR 6.508PBE9ple v.
Johnson, No. 297890 (Mich. Ct. App. Oct. 25, 2010). On April 25, 2011, the Michigan Supreme
Court denied Petitioner’s application for leave to appeal for the same reesaphe v. Johnson,

489 Mich. 896, 796 N.W.2d 70 (2011) (Table).
As stated, Petitioner filed the pending Bab petition on November 7, 2011. His amended

petition was filed on February 21, 2012.



[ll. DISCUSSION
A. Legal Standards

Respondent argues in his motion for summary judgment that Petitioner’s habeas petition
should be barred from federal-habeas review by the one-year statute of limitations.

A motion for summary judgment should be granifethe movant shows “that there is no
genuine issue as to any material fact and tieattbvant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(c)(2). The moving party hagiitel burden of informing the Court of the basis
for its motion, and identifying where to look in the record for relevant facts “which it believes
demonstrate the absence of a genuine issue of material@atttéx Corp. v. Catrett, 477 U.S. 317,

323 (1986). The burden then shifts to the oppagsanty who “must set forth specific facts showing
that there is a genuine issue for triaRhderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)
(citation omitted). “The summary judgment rule applies to habeas proceediBapRé&dmond v.
Jackson, 295 F. Supp. 2d 767, 770.CE Mich. 2003) (quotingdarrisv. Segall, 157 F. Supp. 2d
743, 746 (E.D. Mich. 2001) (citation omitted)). Iretktatute of limitations context, dismissal is
appropriate only if a moving party cleasditows the claim is out of tim&ooey v. Srickland, 479
F.3d 412, 416 (6th Cir. 2007ert. denied, 553 U.S. 1014 (2008).

The Court will proceed to address the statute-of-limitations issue using the following
standard of review.

The Antiterrorism and Effective Deathridty Act of 1996, Pub.L. No. 104-132, 110 Stat.
1214 (“AEDPA”") applies to all habeas petitiofled after the Act’s effective date, April 24, 1996,

and imposes a one-year limitations period for habeas petitions. 28 U.S.C. § 2244(d)(1). Petitioner’s



habeas petition was filed after April 24, 1996, dndst the provisions of the AEDPA, including the
limitations period for filing a habeas petition, applyindh v. Murphy, 521 U.S. 320, 337 (1997).
Title 28 of the United States Code, sections 2244(d)(1)(A) through (D) state in pertinent part:
(1) A 1-year period of limitation shall apgpto an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court. The

limitation period shall run from the latest of —

(A) the date on which the judgment became final by the conclusion
of direct review or the expiratiasf the time for seeking such review;

(B) the date on which the impediment to filing an application created

by State action in violation of th@onstitution or laws of the United

States is removed if the applic¢amas prevented from filing by such

State action;

(C) the date on which the constitutional right asserted was originally

recognized by the Supreme Court if the right has been newly

recognized by the Supreme Court and made retroactively applicable

to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims

presented could have been discovered through the exercise of due

diligence.

The one-year statute of limitations does naibé¢o run until the day after the petition for

a writ of certiorari was due in the United States Supreme CgagClayv. United Sates, 537 U.S.
522, 527 (2003) (“the federal judgment becomed fimaen this Court affirms conviction on the
merits on direct review or denies a petition fevré of certiorari,” or, if a petitioner does not seek
certiorari, ‘when the time for filing a certiorari petition expires&e also Bronaugh v. Ohio, 235
F.3d 280, 283-84 (6th Cir. 2000) (“&ximinal defendant has onlymety days following the entry
of judgment by the ‘state court of last resort’ in which to file a petition for a writ of certiorari”)

(citing Sup. Ct. R. 13).

Under Rule 13 of the Supreme Court Rulgsetition for a writ of certiorari “is timely when
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it is filed with the Clerk of this Court withif0 days after entry of judgment.” Sup. Ct. R. 13.
However, the statute of limitations may be tolled statutorily by a properly filed motion for
post-conviction relief, or equitably bblye Court, under limited circumstancéstuzv. Bennett, 531

U.S. 4, 8 (2000).

Under section 2244(d)(2), the time during which a properly filed application for state
post-conviction or other collateral review with respto the pertinent judgment or claim is pending
tolls any period of limitation contained in the stat A post-conviction motion is “properly filed”
under the statute if it meets the hpgble state rules governing filindwrtuz, 531 U.S. at 8 (citations
omitted). Tolling is effective only when collatéraview is properly sought within the limitations
period. Id. The limitations period also is tolled dogi the time period between the state appellate
court’s decision and the state supreme court’s decision concerning the petition. 28 U.S.C. §
2244(d)(2);wall v. Khali, --- U.S. ---, ---, 131 S.Ct. 1278, 1283 (2011) (the one-year limitation
period is tolled during the pendency of “a propdilgd application for State post-conviction or
other collateral review with respect to thetpeent judgment or claim”) (quoting 28 U.S.C. §
2244(d)(2)); see also Carey v. Saffold, 536 U.S. 214, 219-20 (2002) (sam&)atthews v.
Abramajtys, 319 F.3d 780, 787-88 (6th Cir. 2003) (sam&)properly filed application for state
post-conviction relief, while tolling the statutelimhitations, does not start a new limitations period.
Vroman v. Brigano, 346 F.3d 598, 602 (6th Cir. 2003). And once the limitations period is expired,
collateral petitions can no longer serve to avbéallimitations period. 28 U.S.C. §2244(d)(&@g

also Egev. Yukins, 485 F.3d 364, 371-72 (6th Cir. 2007) (same).

Additionally, the statute of limitations isot tolled during the pendency of a certiorari



petition in the United States Supreme Court seet@ngpw of the denial of state post-conviction
relief. Lawrencev. Florida, 549 U.S. 327, 329 (2007).

A habeas petition filed outside the timeipd prescribed must be dismisseske Ishamyv.
Randle, 226 F.3d 691, 694-95 (6th Cir. 2006yerruled on other grounds by Abela v. Martin, 348
F.3d 164, 172-73 (6th Cir. 2003) (dismissing a halbaas filed thirteen days after the limitations
period expired as untimelyi\eal v. Bock, 137 F. Supp. 2d 879, 885 (E.D. Mich. 2001) (dismissing
as untimely a habeas petition filed over one month after the limitations period had expired).

B. Petitioner's Habeas Petition Is Untimely

The Court concludes that Petitioner’s habedsipe is untimely. Here, the date in which
Petitioner’s judgment became final, by the conclusiohi®tirect review othe expiration of the
time for seeking such review under section 2244(d)(1 {@nstituted the latest date from which the
period of limitations ran. That date was October 24, 2005, which is ninety days after the Michigan
Supreme Court denied his application for leavagpeal; the application was denied on July 26,
2005. The limitations period then began to thumnext day, October 25, 2005, and Petitioner had
one year from that date, until October 25, 2006, in which to file his habeas petition. He did not.

Rather, Petitioner filed a motion for relief frggdgment in the state trial court on December
20, 2005. At that time, fifty-seven days of the limitations period had run. Thus, Petitioner’s first
motion for relief from judgment tolled the limttans period from December 20, 2005, to February
16, 2006, when the trial court dismissed the matithout prejudice. Petitioner then had 308 days
remaining in the limitations period, or until Dedeen 22, 2006, in which to file his habeas petition
or instead to properly file another motion for refrem judgment with the state trial court, which

again would toll the limitations period. He did fitg his next motion for relief from judgment until



June 23, 2008, well after the limitations period had expired.

The filing of Petitioner's second motion for relief from judgment did not affect the
untimeliness of his habeas petition under suixs®e¢A). Under § 2244(d)(2), a properly filed
application for state post-conviction review ohert state collateral review tolls the statute of
limitations, but it cannot revive the statute of limitations period (i.e., restart the clock) after the
limitations period has already expiregke Vroman, 346 F.3d at 602. Therefore, Petitioner’s habeas
petition is untimely under subsection (A).

Accordingly, the Court concludes that Petitioner's habeas petition was filed outside the
limitations period unless he can establish that equitable tolling applies.

C. No Equitable Tolling

The United States Supreme Court has confirthat the one-year statute of limitations is
not a jurisdictional bar and is subject to equitable tollidglland v. Florida, ---, U.S. ---, ---, 130
S.Ct. 2549, 2560 (2010). The Supreme Court heldatihatbeas petitioner is entitled to equitable
tolling “only if he [or she] shows ‘(1) that he [sihe] has been pursuing his [or her] rights diligently,
and (2) that some extraordinary circumstance stobid [or her] way’ and prevented timely filing.”

Id. at 2562 (quotindPace v. DiGuglielmo, 544 U.S. 408, 418 (2005)3ee also Hall v. Warden,
Lebanon Corr. Inst.,, 662 F.3d 745, 750 (6th Cir. 2011) (“Wittolland now on the books, the
‘extraordinary circumstances’ test, which regsib®th reasonable diligence and an extraordinary
circumstance, has become the law of this circBajterson v. Lafler, 455 F. App’x 606, 609 n.1
(6th Cir. 2012) (same)Ross v. McKee, 465 F. App’x 469, 474 (6th Cir. 2012) (same). “The
petitioner has the burden of demonstrating thgohshe] is entitled to equitable tollingAllen v.

Yukins, 366 F.3d



396, 401 (6th Cir. 2004) (quotimgcClendon, 329 F.3d at 494) (quotir@riffinv. Rogers, 308 F.3d
647, 653 (6th Cir. 2002) (citations omitted)).

“Equitable tolling is granted sparingly and is evaluated on a case-by-case basis, with the
petitioner retaining the ‘ultimate burden of persuadimgctburt that he or she is entitled to equitable
tolling.” Keeling v. Warden, Lebanon Corr. Inst., 673 F.3d 452, 462 (6th Cir. 2012) (quotiig
v. Scutt, 662 F.3d 736, 741 (6th Cir. 2011)).

Petitioner has not presie grounds for entitlement to etable tolling or another limitations
period in this case. In his reply to the mottordismiss, Petitioner contends that the limitations
period should be equitably tolled because (1) the trial court cancelled his post-conviction motion and
accepted his other motions with respect to disggwsEunsel, and a hearing; and (2) he is actually
innocent of the crimes.

Petitioner is not entitled to equitable tolling under iatland factors. His motions with
respect to discovery, counsetdea hearing do not toll the limitatis period. Petitioner did not file
his second motion for relief from judgment with the state trial court until June 23, 2008, at which
time the limitations period had expired. Petitioner has not shown that he has been pursuing his
rights diligently or that some extraordinary cinestances stood in his way and prevented the timely
filing of his habeas petition.

Next, the Court must decide whether ecalgaolling should apply to Petitioner’s case on
the ground of actual innocence. The applicabiityequitable tolling on the ground of actual
innocence has yet to be decided by the Supreme Court but is recognized by the SixttSQuteuit.

v. Jones, 395 F.3d 577, 599 (6th Cir. 2005).



As explained irSouter, to support a claim of actual innocence, a petitioner in a collateral
proceeding “must demonstrate that, in light oftladl evidence, it is more likely than not that no
reasonable juror would have convicted hinBdusley v. United Sates, 523 U.S. 614, 623 (1998)
(quotingSchlup v. Delo, 513 U.S. 298, 327-28 (1995%ke also House v. Bell, 547 U.S. 518, 538
(2006) (same). A valid claim of actual innocence requires a petitioner “to support his allegations
of constitutional error with new reliable evidence—whether it be exculpatory scientific evidence,
trustworthy eyewitness account, or critical physiegldence—that was not presented at trial.”
Schlup, 513 U.S. at 324. Actual innocence means Ufaldhnocence, not mere legal insufficiency.”
Boudley, 523 U.S. at 623.

Petitioner makes no such showing. He arguesibatffidavit and that of Karl Maydwell,
which were presented to the state courts, provide newly presented evidence that the identification
of him as the perpetrator was questionable. Thet@inds that those affidés are not new reliable
evidence but rather, they are self-serving. Therefore, the Court concludes that Petitioner is not
entitled to equitable tolling on the basisSofiter.

The Court concludes that Petitioner is antitled to equitable tolling under eitheolland
or Souter. Having failed to establish entitlement tther statutory or equitable tolling, Petitioner’s
habeas petition is dismissed as untimely.

D. No Certificate of Appealability

The Court declines to issuecartificate of appeability (COA) to Petitioner. In order to

obtain a COA, a prisoner must make a substasiti@iing of the denial of a constitutional right.

28 U.S.C. § 2253(c)(2).
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A COA may be issued “only if the applicams made a substantial showing of the denial
of a constitutional right.” 28 U .S.C. § 2253(c)(2The district court mst issue or deny a [COA]
when it enters a final order adverse to thdiappt.” Rules Governing § 2254 Cases, Rule 11(a).

When a district court denies a habeatitipa on procedural grounds without reaching the
prisoner’s underlying constitutional claims, a COA shagsde, and an appeal of the district court’s
order may be taken, if the petitioner shows thasis of reason would find it debatable whether the
petitioner states a valid claim of the denial abastitutional right, and that jurists of reason would
find it debatable whether the district cowas correct in its procedural rulin§lack v. McDaniel,

529 U.S. 473, 484 (2000). When a plain procedural bar is present and the district court is correct
to invoke it to dispose of the case, a reasonable goigtl not conclude théte district court erred

in dismissing the petition or that the petition sholbédallowed to proceed further. In such a
circumstance, no appeal would be warrantied.

The Court declines to issue Petitioner a COécause reasonable jurists would not find it
debatable whether the Court was correct in detenignthat Petitioner had filed his habeas petition
outside of the one-year limitations peridge Grayson v. Grayson, 185 F. Supp. 2d 747, 753 (E.D.
Mich. 2002).

Accordingly, a COA is not warranted; any appeal would be frivol&@s Fed. R. App. P.

24(a).
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V. CONCLUSION
The Court concludes that Petitioner failedite his habeas petition within the applicable
statute of limitations period. Accordingly,efCourt grants Respondent’s motion for summary
judgment (ECF No. 10) and denies with prejudice Petitioner’s request for habeas relief (ECF No.
1). Finally, the Court declines to issue Petitioner a COA.

SO ORDERED.

s/John Corbett O’Meara
JOHN CORBETT O'MEARA
UNITED STATES DISTRICT JUDGE

Dated: July 9, 2012

| hereby certify that a copy of the foregoing document was served upon the parties of
record on this date, July 9, 2012, using the ECF system and/or ordinary mail.

s/Amanda Chubb for William Barkholz
Case Manager
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