Cooper v. Palmer Doc. 9

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
ELRICK COOPER, #190929,

Petitioner,

CASE NO. 5:13-CV-15296
V. HONORABLE JOHN CORBETT O'MEARA

CARMEN PALMER,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF
HABEAS CORPUS, DENYING A CERTIFICATE OF APPEALABILITY,
AND DENYING LEAVE TO PROCEED IN FORMA PAUPERIS ON APPEAL

I ntroduction

Michigan prisoner Elrick Cooper (“petitioner”) ifiled a pro se petdn for a writ of habeas
corpus pursuant to 28 U.S.C. § 2254 asserting thattesng held in violation of his constitutional
rights. The petitioner was convicted of armed robbencHVICompP. LAws 8§ 750.529, and
possession of a firearm during the comnausxf a felony (“felony firearm”), McH. COMP. LAWS
§ 750.227D, following a jury trial in the Saginaw Cou@ircuit Court. He was sentenced to 25 to
50 years imprisonment on the armed robbery adioni and a consecutive term of two years
imprisonment on the felony firearm conviction in 2010.

In his pleadings, the petitioner raises claimsaerning the sufficiency of the evidence for
his felony firearm conviction and the effectivenessial counsel relative to the jury instructions.
For the reasons set forth herein, the court findsttiose claims lack merit and denies the habeas
petition. The court also denies a certificate mfealability and denies leave to proceed in forma

pauperis on appeal.
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. Facts and Procedural History
The petitioner’s convictions arise from a pastore robbery in Saginaw, Michigan on
October 8, 2007. The Michigan Court of Appeals provided a factual summary, which is presumed
correct on habeas revie®ee Wagner v. Smjth81 F.3d 410, 413 (6th Cir. 2009) (citing 28 U.S.C.
§ 2254(e)(1)Monroe v. Smith197 F. Supp. 2d 753, 758 (E.D. Mich. 20@if)d, 41 F. App'x 730
(6th Cir. 2002). Those facts are as follows:
On October 8, 2007, a man wearing a ski mask and appearing to wield a small
handgun robbed the Fast Lane Drive—Thru Party Store at 1200 State Street in
Saginaw. Police responded to the scerk based on the reports of witnesses who
observed the robber flee the scene, wele &btrack defendant down at a nearby
apartment. While a search of this apant was conducted, defendant was detained.
Police found money hidden behind the refrager and inside a fuse box, as well as

a number of items lying on the ground odésan open bathroom window, including
a ski cap and a small handgun. Defendant was then taken into custody.

At trial, the prosecution presented DN&idence from sweat found on the ski cap,

handgun, and a “do rag.” Although the restribsn the handgun were inconclusive,

the results from the cap and do rag were highly consistent with defendant's DNA.

The forensic scientist who collecte@tNA swabs from the handgun and the other

items also testified that the trigger oe thandgun had been welded shut and that, to

her knowledge, the operability of thertalgun had not been tested by the police.

Defendant was convicted as charged . . . .
People v. CooperNo. 296677, 2011 WL 6785982, *1 (Mich. Ct. App. Dec. 27, 2011)
(unpublished).

Following his convictions and sentencing, the petitioner filed an appeal of right with the
Michigan Court of Appeals raising the samaimis presented on habeas review. The court
determined that the claims lacked merit and affirmed the petitioner’s conviclibrag *1-2. The

petitioner then filed an application for leave ppaal with the Michigan Supreme Court, which was

denied in a standard ordePeople v. Coopert93 Mich. 917, 823 N.W.2d 568 (2012).



The petitioner thereafter filed his federabkas petition raising the following claims as

grounds for relief:
l. He was deprived of his constitutiorraht to due procses of law by being
convicted of possession of a fireadoring the commission of a felony where

the “firearm” possessed had been modified permanently by welding the
trigger mechanism in place.

Il. He was deprived of the effectivassistance of counsel by his attorney’s
failure to request an instruction to theyjthat either defined “firearm” in the
language of MCL 750.22(d) or thenlguage of the Supreme CourHeals
including that concerning substantial alteration in footnote 7.

The respondent has filed an answer to the petition contending that it should be denied because the

claims lack merit.
11,  Standard of Review
Federal law imposes the following standard of review for habeas cases:
An application for a writ of habeas corpus behalf of a person in custody pursuant

to the judgment of a State court shall hetgranted with respect to any claim that
was adjudicated on the merits in Statert proceedings unless the adjudication of

the claim —

(2) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceedings.

28 U.S.C. § 2254(d).

“A state court’s decision is ‘contrary to’ . clearly established law if it ‘applies a rule that

contradicts the governing law set forth in [Supreroar€cases]’ or if it ‘confonts a set of facts that

are materially indistinguishable from a decisiofjtbé Supreme] Court and nevertheless arrives at

a result different from [that] precedent.’Mitchell v. Esparza540 U.S. 12, 15-16 (2003) (per
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curiam) (quotingNilliams v. Taylor529 U.S. 362, 405-06 (20003ge als®Bell v. Cone535 U.S.
685, 694 (2002).

“[T]he ‘unreasonable application’ prong of 8§ 2254(d)(1) permits a federal habeas court to

‘grant the writ if the state couidentifies the correct governinggal principle from [the Supreme]
Court but unreasonably applies that prineif the facts gbetitioner’s case.”"Wiggins v. Smith
539 U.S. 510, 520 (2003) (quotiMgilliams, 529 U.S. at 413)see alsaBell, 535 U.S. at 694.
However, “[ijn order for a federal court find a gaburt’s application of [Supreme Court] precedent
‘unreasonable,’ the state court’s decision must lmBeen more than incorrect or erroneous. The
state court’s application must hawveen ‘objectively unreasonableWiggins 539 U.S. at 520-21
(citations omitted)see alsdVilliams 529 U.S. at 409. “AEDPA thuposes a ‘highly deferential
standard for evaluating state-court rulings,” anehdnds that state-court decisions be given the
benefit of the doubt.””Renico v. Left559 U.S. 766, 773 (2010) (quotihghdh, 521 U.S. at 333,

n. 7;Woodford v. Viscotti537 U.S. 19, 24 (2002) (per curiam)).

The United States Supreme Court has held that “a state court’s determination that a claim
lacks merit precludes federal habeas relief so long as ‘fairminded jurists could disagree’ on the
correctness of the state court’s decisioharrington v. Richter _ U.S. , 131 S. Ct. 770, 786
(2011) (citingYarborough v. Alvarad®41 U.S. 652, 664 (2004)). The Supreme Court emphasized
“that even a strong case for relief does not mean the state court’s contrary conclusion was
unreasonable.’ld. (citing Lockyer v. Andrade&y38 U.S. 63, 75 (2003)). Pursuant to § 2254(d), “a
habeas court must determine what argumentsoritts supported or .could have supported, the
state court’s decision; and then it must ask et is possible fairminded jurists could disagree

that those arguments or theories are inconsistent with the holding in a prior decision” of the Supreme



Court. Id. Thus, in order to obtain federal habeas refeftate prisoner must show that the state
court’s rejection of his claim “was so lackingustification that there was an error well understood
and comprehended in existing law beyond any possibility for fairminded disagreenaent.”
Section 2254(d)(1) limits a federal habeas csugview to a determination of whether the
state court’s decision comports with clearly bbthed federal law as determined by the Supreme
Court at the time the stateurt renders its decisioWilliams 529 U.S. at 41%ee also Knowles
v. Mirzayance556 U.S. 111, 122 (2009) (noting that the Supreme Court “has held on numerous
occasions that it is not ‘an unreasonable applicatiarearly established Federal law’ for a state
court to decline to apply a specific legal rule thas$ not been squarely established by this Court”)
(quotingWright v. Van Patterb52 U.S. 120, 125-26 (2008) (per curiarhpckyer 538 U.S. at 71-
72. Section 2254(d) “does not require a state cogrveoreasons before its decision can be deemed
to have been ‘adjudicated on the merit$farrington, 131 S. Ct. at 785. FRlnermore, it “does not
require citation of [Supreme Court] cases—indé@ethes not even require awareness of [Supreme
Court] cases, so long as neither the reasoninghearesult of the state-court decision contradicts
them.” Early v. Packer537 U.S. 3, 8 (2002kee alsoMitchell, 540 U.S. at 16. While the
requirements of “clearly established law” ar&éodetermined solely by Supreme Court precedent,
the decisions of lower federal courts may be useful in assessing the reasonableness of the state
court’s resolution of an issu&tewart v. Erwin503 F.3d 488, 493 (6th Cir. 2007) (citiglliams
v. Bowersox340 F.3d 667, 671 (8th Cir. 2003Dickens v. Jone03 F. Supp. 354, 359 (E.D.
Mich. 2002).
Lastly, a state court’s factual determinatians presumed correct on federal habeas review.

See28 U.S.C. § 2254(e)(1). A petitioner may rethus presumption with clear and convincing



evidence. Warren v. Smithl161 F.3d 358, 360-61 (6th Cir. 1998). Moreover, habeas review is
“limited to the record that was before the state cou@ullen v. Pinholster  U.S. , 131 S. Ct.
1388, 1398 (2011).
V. Analyss

A. Sufficiency of the Evidence Claim

The petitioner first asserts that he is erditte habeas relief because the prosecution
presented insufficient evidence to support his feforgrm conviction. In particular, the petitioner
argues that the firearm had been modified by welthe trigger mechanism in place such that it was
inoperable and was not a firearm as defined by state law.

The federal due process clause “protédutsaccused against conviction except upon proof
beyond a reasonable doubt of every fact necesseonstitute the crime with which he is charged.”
In re Winship 397 U.S. 358, 364 (1970). The question @ufficiency of the evidence claim is
“whether, after viewing the evidence in the lightstiavorable to the prosecution, any rational trier
of fact could have found the essential etaits of the crime beyond a reasonable doulackson
v. Virginia, 443 U.S. 307, 319 (1979). A federal habeas court views this standard through the
framework of 28 U.S.C. § 2254(dMartin v. Mitchell 280 F.3d 594, 617 (6th Cir. 2002). Thus,
under the AEDPA, challenges to the sufficierafythe evidence “must survive two layers of
deference to groups who might view facts difféls¢rthan a reviewing court on habeas review —
the factfinder at trial and the state court on appetlateew — as long as those determinations are
reasonableBrown v. Konteh567 F.3d 191, 205 (6th Cir. 2009). Furthermore)#ui&sorstandard
must be applied “with explicit reference to the substantive elements of the criminal offense as

defined by state law.Brown v. Palmer441 F.3d 347, 351 (6th Cir. 2006) (quotirarkson443



U.S. at 324 n. 16). “A reviewing court does not re-weigh the evidence or re-determine the
credibility of the witnesses whose demeahas been observed by the trial coufatthews v.
Abramajtys 319 F.3d 780, 788 (6th Cir. 2003) (citiMgarshall v. Lonberger459 U.S. 422, 434
(1983)). Accordingly, the “mere existence of stiffnt evidence to convict . defeats a petitioner’s
claim.” Matthews 319 F.3d at 788-89.

Under Michigan law, the elements ofdal firearm are that the defendant possessed a
firearm during the commission of, or attiempt to commit, a felony offens®licH. Comp. LAWS
8 750.227bPeople v. Akins259 Mich. App. 545, 554, 675 W.2d 863, 873 (2003) (quoting
People v. Avant235 Mich. App. 499, 505, 597 N.W.2d 864, 869 (1999)). Operability is not an
element of the offenseSee People v. Peald76 Mich. 636, 642, 720 N.W.2d 196, 199 (2006)
(ruling that a felony firearm conviction does nagjuee proof that the firearm was “operable” or
“reasonably or readily operable” but requires only thatweapon “be of gpe that is designed or
intended to propel a dangerous projectile”). Direct or circumstantial evidence and reasonable
inferences arising from that evidence may constgatisfactory proof of the elements of an offense.
People v. Nowacki62 Mich 392, 399-400, 614 N.W.2d 78, 81 (206®ople v. Jolly442 Mich.
458, 466, 502 N.w.2d 177, 180 (1993).

The Michigan Court of Appeals denied relief on this claim. The court explained:

Defendant first argues on appeal that he could not be legally convicted of

felony-firearm because the trigger medsanon the weapon had been welded shut.

We disagree. MCL 750.222(d) defines “firearm” in part as “a weapon from which

a dangerous projectile may be propelled bgxgriosive, or by gas or air.” Thus, the

statute does not require the cmtreperability of the weaponPeople v. Peals176

Mich. 636, 653; 720 NW2d 196 (2006). Defendant relies on obiter dictum from

Pealsto assert that his inoperable wea does not constitute a firearm under MCL

750.222(d). In footnote seven, the Supreme Court recognizes that there could be

situations where an inoperable firearrould not satisfy the statutory definition
because of the design or alteration:



While the statute does not comtan operability requirement, it is
possible that a firearm could besdstantially redesigned or altered
that it would cease to be a “fir@at under the statutory definition. It
would no longer bea weapon whose design was such that a
dangerous projectile “may be propelled” by an explosive, gas, or air.
For example, an antique cannon plugged with cement on display in
a park would not constituté‘frearm” under MCL 750.222(d). That

is because the cannon has been coeg@nto an ornamental display,
and it is no longer the type of weapon that is used or designed to
propel dangerous projectiles by an explosive or by gas or air. We
emphasize, however, that the operability of the weapon is not the
statutory test; rather, the question is whether the weapon has been so
substantially redesigned or altered that it no longer falls within the
category of weapons described in MCL 750.222(d).4t 652 n 7.]

Unlike the hypothetical cannon referred tdPieals however, the handgun in this

case had not been redesigned or altered in a way to remove it from the statutory

definition. “That a gun is inoperable does abéviate the extreme danger posed by

its possession in these circumstanchs.at 653.

Cooper 2011 WL 6785982 at *1-2.

The state court’'s decision is neither contrary to Supreme Court precedent nor an
unreasonable application of federal law or thesfadthe prosecution presented sufficient evidence
to establish the petitioner’s guilt of felony fireathrough the testimony of the robbery victims and
other witnesses, as well as reasonable inferdnoasthat testimony. A victim’s testimony alone
can be constitutionally sufficient to sustain a convictiSeeTucker v. Palmer541 F.3d 652, 658
(6th Cir. 2008) (citing cases). Cadeared in a light favorable the prosecution, such evidence was
sufficient to show that the petitioner used a firearm during the commission of the crime.

The petitioner asserts that the prosecutiondddeprove that the gun was operable and still
constituted a firearm under the felony firearm statlue to its welded trigger. As discussagra

however, Michigan law does not require a shraywf operability and only requires a showing that

the weapon “be of a type that is designethtended to propel a dangerous projectiléeals 476



Mich. at 642, 720 N.W.2d at 199. As the stegtpellate court found, the recovered handgun, even
with a welded trigger, had not been so re-designed or altered in a way to remove it from the statutory
definition of a firearm. In short, the handgun stdhstituted a firearm under state law. It is well-
settled that “a state court’s interpretation ofestatv, including one announced on direct appeal of
the challenged conviction, binds a federal court sitting on habeas reBeadshaw v. Richep46
U.S. 74, 76 (2005kee also Mullaney v. Wilbu421 U.S. 684, 691 (1975) (statmurts are the final
arbiters of state lawBanford v. Yukin288 F.3d 855, 860 (6th Cir. 2002). The victims’ and the
other witnesses’ testimony provided sufficient evide to establish that the weapon was a firearm
within the meaning of the felony firearm statufEhe jury’s verdict, and the Michigan Court of
Appeals’ decision affirming that verdict, wermasonable. The evidence presented at trial, viewed
in a light favorable to the prosecution, editdied beyond a reasonable doubt that the petitioner
committed the crimes of which he was conviciedluding felony firearm. Habeas relief is not
warranted on this claim.

B. I neffective Assistance of Counsel Claim

The petitioner relatedly asserts that he is edttitehabeas relief because trial counsel was
ineffective for failing to request a jury instructitrat either defined “firearm” in the language of
MicH ComMP LAWS § 750.222(d) or in the language of the Michigan Supreme Court’s decision in
Peals including the substantial alteration language of footnote 7.

The Sixth Amendment to the United Statem&litution guarantees a criminal defendant the
right to the effective assistance of counselStinckland v. Washingtod66 U.S. 668 (1984), the
Supreme Court set forth a two-prong test for mheteing whether a habeas petitioner has received

ineffective assistance of counsel. First, a metér must prove that counsel’s performance was



deficient. This requires a showing that counsel made errors so serious that he or she was not
functioning as counsel as guateed by the Sixth Amendmeftrickland 466 U.S. at 687. Second,

the petitioner must establish that counsel’s deficberformance prejudiced the defense. Counsel’'s
errors must have been so serious that they deprived the petitioner of a fair trial or &ppeal.

To satisfy the performance prong, a petitioner nuesitify acts that were “outside the wide
range of professionally competent assistanckl” at 690. The reviewing court’s scrutiny of
counsel’s performance is highly deferentila. at 689. There is a strong presumption that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgmentd. at 690. The petitioner bears thedem of overcoming the presumption
that the disputed actions were sound trial strategy.

As to the prejudice prong, a petitioner must skiwat “there is a reasonable probability that,
but for counsel’s unprofessional errors, the resiitie proceeding wouldave been different.rd.
at 694. A reasonable probability is one that is sufficient to undermine confidence in the outcome
of the proceedingld. “On balance, the benchmark fadging any claim of ineffectiveness must
be whether counsel’s conduct so undermined the proper functioning of the adversarial process that
the [proceeding] cannot be reliedamhaving produced a just resulStrickland 466 U.S. at 686.

The Supreme Court has confirmed that a faldeourt’'s consideration of ineffective
assistance of counsel claims arising from state criminal proceedings is quite limited on habeas
review due to the deference accorded trial agtggnand state appellate courts reviewing their
performance. “The standards create®bycklandand § 2254(d) are both ‘highly deferential,” and
when the two apply in tandem, review is ‘doubly’ sélarrington, 131 S. Ct. at 788 (internal and

end citations omitted). “When § 2254(d) applies,dhestion is not whether counsel’s actions were
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reasonable. The question is whether there is any reasonable argument that counsel satisfied
Strickland’s deferential standard.Id. at 788.

The Michigan Court of Appeals denied relief on this claim. The court stated:

Because the handgun used by defendant constitutes a firearm under MCL

750.222(d), we necessarily reject defendamtssertion that counsel rendered

ineffective assistance by failing to request thatjury be instructed that the weapon

used by defendant met the substariteration exception carved outReals See

People v. Fike228 Mich App 178, 182; 577 NW2d 903 (199%8).

FN1. Derivative of his argument with respectReals defendant
refers to instructing the junysing the language of MCL 750.222(d).
Having failed to show that the dictushfootnote seven is applicable,
the court’s instructing in accondith the statute and its judicial
interpretation was not erroneo®ee People v. McGhe268 Mich
App 600, 606; 709 NW2d 595 (2005).

Cooper 2011 WL 6785982 at *2.

The state court’s decision is neither conttarinited States Supreme Court precedent nor
an unreasonable application of federal law or #logst The petitioner cannot demonstrate that trial
counsel erred and/or that he was prejudibydcounsel’s conduct given the state court's
determination that the weapon used was a fireatimmthe meaning of the felony firearm statute.
Counsel cannot be deemed deficient forrigilio make a futile or meritless requeSee Coley v.
Bagley 706 F.3d 741, 752 (6th Cir. 2014) (“Omitting ntless arguments is neither professionally
unreasonable nor prejudicial. Ynited States v. Steversdz30 F.3d 221, 225 (6th Cir. 2000).
Moreover, the record reveals that the trial counpprly instructed the jury on the elements of the

offenses, including felony firearm. The petitioner fealgstablish that trial counsel was ineffective

under theStricklandstandard. Habeas relief is not warranted on this claim.
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V. Conclusion

For the reasons stated, the court concludesitbgtetitioner’s claims lack merit and that the
habeas petition must be denied.

Before the petitioner may appeal the caidecision, a certificate of appealability must
issue.See28 U.S.C. § 2253(c)(1)(a)EB.R.APrP.P.22(b). A certificate of appealability may issue
“only if the applicant has made a substantial showing of the denial of a constitutiwmad 28
U.S.C. 8§ 2253(c)(2). When a district court denies relief on the merits, the substantial showing
threshold is met if the petitioner demonstrates that reasonable jurists walllthdircourt’s
assessment of the constitutional claim debatable or w&iagk v. McDanighb29 U.S. 473, 484-85
(2000). “A petitioner satisfies this standard by demonstrating that . . . jurists could conclude the
issues presented are adequate to deserve encouragement to proceedMitigreElv. Cockrell
537 U.S. 322, 327 (2003). Having conducted the requisite review, the court concludes that the
petitioner fails to make a substantial showing of the denial of a constitutional right. No certificate
of appealability is warranted. Nor should the petitioner be granted leave to proceed in forma
pauperis on appeal as an appeal cannot be taken in goodSedFeD. R. APP. P.24(a).

Accordingly;

I T ISORDERED that the petition for a writ of habeas corpuUstNI ED andDI SM1SSED
WITH PREJUDICE.

IT ISFURTHER ORDERED that a certificate of appealability B3ENIED and leave to
proceed in forma pauperis on apped)ENIED.

s/John Corbett O’Meara
United States District Judge

Date: May 1, 2015
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| hereby certify that a copy ttie foregoing document was served upon the parties of record
on this date, May 1, 2015, using the ECF system and/or ordinary mail.

s/William Barkholz
Case Manager
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