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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHAEL RAY THOMAS,
Plaintiff, Case No. 5:18-cv-10297
V. HONORABLE JOHN C. O'MEARA
UNITED STATES DISTRICT JUDGE
RICHARD BERNSTEIN,et al,

Defendants.
/

OPINION AND ORDER DISMISSING PLAINTIFF'S COMPLAINT

Plaintiff, Michael Ray Thomas, a statenate who is proceeding without the
assistance of counsel, filed a civil rights cdamt under 42 U.S.G8 1983. This matter
Is before the Court for a screefithe complaint pisuant to 28 U.S.G 1915A. For the
reasons that follow, Plaintifff'somplaint is dismissed.

l. Background

Between May 8, 2016 and December 7, 2®1&intiff filed five complaints with
the Michigan Attorney Gevance Commission (“AGC”), accusing a Macomb County
Assistant Prosecutor of misconddcThe AGC denied each complaint. In response,
Plaintiff filed a complaint wh the Michigan Supreme Cdysursuant to Mshigan Court
Rule 9.122(a)(2), seeking review of tA&C’s decisions. The ACG did not timely

answer the complaint and Ri&if moved for summary judgent. The AGC then filed

1 The facts in Plaintiff’'s complaint will be aepted as true for ¢hpurposes of this
8§ 1915A screen.
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an untimely answer, wth the Michigan Supreme Court failed to strike. On September
12, 2017, the Michigaupreme Court dismissed Pl#iis complaint. Two months
later, the Court dismissed his tiom for reconsideration.

Plaintiff names as Defendants current and former Michigan Supreme Court
Justices Richard Bernstein, Joan Lar§&tephen Markman, Bridget McCormack, David
Viviano, and Brian Zahra, the Attorneyi®rance Administrator, the Michigan Supreme
Court, the AGC, and Jane Doe. He assentsdawses of action: Ithe AGC violated his
Fifth and Fourteenth Amendmmt rights to Due Process by failing to investigate his
claims of attorney nsiconduct and to timely file an swer; and 2) the Michigan Supreme
Court violated his constitutional rights by allmg the AGC to file an untimely answer
and by dismissing his complaint. He seeéleclaratory relief, injunctive relief, and
damages.

II.  Standard

The Prison Litigation ReforrAct of 1996 requires federdlstrict courts to screen
a prisoner’s complaint and tostniss the complaint or any pian of it if the allegations
are frivolous, malicious, fail to state a chafor which relief can be granted, or seek
monetary relief from a defendant wis immune from such relief-lanory v. Bonn604
F.3d 249, 252 (6th €i2010) (citing 28 U.S.C. §§ 19(e) and 1915A and 42 U.S.C. §
1997e);Smith v. CampbelR50 F.3d 1032, 1036 (6thrCR2001) (citing 28 U.S.C. §8
1915(e)(2) and 1915A). “Districourts are required to screen all civil cases brought by

prisoners, regardless of whether the innpetiel the full filing fee, is a pauper, pso se
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or is represented by counsel, as the statute does not differentiate between civil actions
brought by prisoners.In re Prison Litigation Reform Acfi05 F.3d 11311134 (6th Cir.
1997).

Plaintiff prepaid the filing fee for thigction, and courts may not summarily
dismiss a prisoner’s fee-paid complaint un2eiJ.S.C. 8§ 1915(e)(2) because that section
applies only to complaints filed forma pauperis Benson v. O'Brian179 F.3d 1014,
1015-17 (6th Cir. 1999)Benson however, does not prohibit federal courts from
screening a prisoner’s fee-paid civil rigletamplaint against government officials under
81915A. Hyland v. Clinton3 F. App’x 478, 478-79 (6t@ir. 2001). As the Sixth Circuit
explains:

The requirements of § 1915(e)(2) owagrlthe criteria of § 1915A. Section

1915A is restricted to prisoners wisae government entities, officers, or

employees. In contrast, 8 1915(e)(2pesther restricted to actions brought

by prisoners, nor to cases involviggvernment defendants. Further, §

1915A is applicable at éninitial stage of the litigion. Section § 1915(e)(2)

is applicable throughout the entire litigation process.

In re Prison Litigation Reform Acil05 F.3d at 1134. Fededis$trict courts also “may,

at any timesua spontelismiss a complaint for lack of subject matter jurisdiction
pursuant to Rule 12(b)(1) oféiederal Rules of Civil Procedure when the allegations of
a complaint are totallymplausible, attenuated, unsubstanfiavolous, devoid of merit,

or no longer open to discussior&pple v. Glenn183 F.3d 477, 47@th Cir. 1999).

A complaint is frivolous ifit lacks an arguable basin law or in fact.Neitzke v.

Williams, 490 U.S. 319, 325 (1989)JA complaint is subject talismissal for failure to
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state a claim if the allegations, taken as tshe@w the plaintiff is not entitled to relief.”
Jones v. Bogkb49 U.S. 199, 215 (2007).

The Court holdgro secomplaints to “less stringe standards than formal
pleadings drafted by lawyersHaines v. Kerner404 U.S. 519, 520 (1972). However,

even in pleadings drafted lpyo separties, “courts should ndtave to guess at the nature
of the claim asserted.”Frengler v. Gen. MotorsA82 F. App’x 975976-77 (6th Cir.
2012) (quotingVells v. Brown891 F.2d 591, 59¢bth Cir. 1989)).
[ll.  Analysis

To establish a viable claim under § 1988/aintiff must allege that he or she was
deprived of a right *““secured by the Cditigtion and the laws ahe United States’ by
one acting under color of law Ahlers v. Schehill88 F.3d 365, 370 (6th Cir. 1999)
(quotingFlagg Bros., Inc. v. Brook<l36 U.S. 149, 155-56 (1978)). In addition, a
plaintiff must make a showing that he oestuffered a specific injury as a result of the
conduct of a particular defendarRizzo v. Goodet23 U.S. 362, 371-72, 377 (1976).
Plaintiff's complaint fails tostate a 8§ 1983 claim asad of the Defendants.

A.  AGC Defendants

Plaintiff alleges that the AGC and thétérney Grievance Administrator violated
his Due Process rights by dismissing five a&f tdmplaints of attorney misconduct. He
sues them in their official capacities. eETAGC is the “prosecudn arm of the Supreme

Court for discharge of its constitutionakponsibility to supervise and discipline

Michigan attorneys.”Eston v. Van Balt728 F. Supp. 1336388 (E.D. Mich. 1990)
4



(citing M.C.R. 9.108(A)). The AGC and igsnployees are absolutely immune from
liability for acts or omissions perford in their official capacitiesld. Here, Plaintiff's
sole assertion against the AGC and its Adetrator is that his misconduct complaints
were dismissed, which directly relateghe performance of their statutory duties as
outlined in Michgan Court Rules 8§ 9.109(BAs such, both the AGC and its
Administrator are immune from suit and PiEif's claims aganst them must be
dismissed.

B. Michigan Supreme Court Defendants

Plaintiff names the MichigaBupreme Court and six current and former justices of
the Michigan Supreme Court Befendants in this actiondught under § 1983. These
Defendants are immune from suit in fedei@lit and Plaintiff's chims against them
must be dismissed.

1. Michigan SupremeCourt

Under the Eleventh Amendmt, the states and their departments are immune
from suit in federal court, regardless of tikeéef requested, unless the state has waived
immunity or congress has expresslyagated the immunity by statut®ennhurst State
Sch. & Hosp. v. Haldermadg5 U.S. 89, 98-101 (1984Ajabama v. Pughi38 U.S.
781, 782 (1978)0'Hara v. Wigginton24 F.3d 823, 826 (6t8ir. 1993). Since Congress
has not abrogated Eleventh Amendmemhunity by statute or under § 1983, and
Michigan has not consented to suit, thet&bf Michigan remas immune from suit

under the Eleventh Amendmehiutzell v. Sayre5 F.3d 996, 999 (6th Cir. 1993),
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Johnson v. Unknown Dellatif857 F.3d 539, 545 (64@Gir. 2004). The Michigan
Supreme Court is an arm of the state otyan and is likewisenmune from suit under
the Eleventh Amendmen®ucci v. Nineteenth Dist. Cou®28 F.3d 752, 763 (6th Cir.
2010). Further, the Mighan Supreme Court is not a “pers as that term is used in §
1983. Mumford v. Zieba4 F.3d 429, 435 (6th Cir. 1993plaintiff fails to state a claim
upon which relied can be granted agdithe Michigan Supreme Court.
2. Michigan Supreme Court Justices

Plaintiff's claims against the individual jises must also be dismissed. Plaintiff
asserts that the justices viadthis Due Process rights bydllowing the AGC to file an
untimely response to his cotamt and 2) dismissing his owlaint. The justices are
entitled to judicial immunity on these claimés the Sixth Circuit has explained:

It is well-established thgudges enjoy judicialnmmunity from suits arising

out of the performance of their judicfainctions. State judges enjoy absolute

immunity from liability under 42 U.S.C8 1983. Judicial immunity exists
even where a judge acts agotly or with malice.

Leech v. DeWees689 F.3d 538, 542 (6th Cir. 201@)ternal citations and quotations
omitted). Judicial immunity cabe overcome only where: the actions are not taken in
the judge’s official capacity; or 2) the actionsre taken in the complete absence of all
jurisdiction. 1d. Here, the justices acted their official capacities by managing their
docket to allow an untimely answand by dismissing Plaintiffsomplaint. Further, the
actions taken were completely within their jurisdiction, pursuant to their constitutional

responsibility to supervise and discipline Mgin attorneys, dumg all of the events



described in Plaintiff's complaint. Plaiffts claims against thermust therefore be
dismissed.
C. Jane Doe Defendant

It is unclear who Plaintiff intends to naras Defendant Jane Doe. He pleads no
facts related to her, nor makes any allegatageanst her. Accordingly, he has failed to
make a showing that he suffered a specific inpgya result of the conduct of a particular
defendant, and his claims agaidahe Doe must be dismissed.
IV.  Conclusion

In sum, Plaintiff's compliat fails to state a claim upon which relief can be
granted. His complaint is hereBySMISSED WITH PREJUDICE pursuant to 28
U.S.C. 1915A and Federal RuwéCivil Procedure 12(b)(1).

IT IS SO ORDERED.

Date: January 31, 2018 s/John Corbett O’'Meara
United States District Judge

| hereby certify that on January 31,180 a copy of this opinion and order was
served upon Plaintiff usgnfirst-class U.S. mail.

s/WilliamBarkholz
Gase Manager




