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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
SOUTHERN DIVISION
UNITED STATES OF AMERICA,
Plaintiff, Civil Action No. 18-10530

V. MagistratdudgeDavid R. Grand
HUMAYUN KABIR RAHMAN,
f/lk/a Md Humayun Kabir Talukder,
a/k/a Ganu Miah, a/k/a Shafi Uddin

Defendant.
/

OPINION AND ORDER DENYING PLAINTIFF 'S AND DEFENDANT'S
CROSS-MOTIONS FOR SUMMARY JUDGMENT [28, 29]

The right to acquire Americantizenship is a precious one3See Fedorenko
v. United States449 U.S. 490, 505 (1981). Itis “thehest hope of civilized men”
and it “would be difficult to exaggete its value and importance.”See
Schneiderman v. United Stat820 U.S. 118, 122 (1943).

In this case, the United States of A&mca has filed a Complaint to Revoke
Naturalization of Defendant Humayu Kabir Rahman (“Rahman” or the
“Defendant”) pursuantto 8 U.S.C. § 1451(@CF No. 1). In short, the government
alleges that Rahman procured his ndizmtion unlawfully, by making materially
false statements in his Form N-400 Apation for Naturalization and by giving

false testimony regarding that apptioa to an immigration officer.
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Presently before the Colrare the parties’ cross-motions for summary
judgment on the government’s three glai against Rahman: Count | — lllegal
Procurement of Naturalization — Lack @bod Moral Character, in violation of 8
U.S.C. § 1427(a)(3); Count Il — llleg&rocurement of Naturalization — Not
Lawfully Admitted for Permanent Reence (Procured by Fraud or Willful
Misrepresentation), in violation o8 U.S.C. § 1427(a)(1)and Count Il —
Procurement of United States Citizenship Concealment of a Material Fact or
Willful Misrepresentation, in violatioof 8 U.S.C. § 1451(a). (ECF Nos. 28, 29).

Because of the “value and importanoé’U.S. citizenship, the law imposes a
stringent, but not insurmountable burdentlve government in a “denaturalization”
case like this one: the “evidence justifying revocation of citizenship must be clear,
unequivocal, and convincing and meave the issue in doubtFedorenk449 U.S.
at 505. For the reasons discussed Wglihe government failed to satisfy that
exacting standard at the summary judgnstagje. However, Rahman also failed to
establish his entitlement to summary judgieAccordingly, the Court will deny

the parties’ cross-motions for summanggment. (ECF Nos. 28, 29).

! Pursuant to 28 U.S.C. § 636(c), the partiase consented to thendersigned conducting all
proceedings in this case, including trial, the epfrfinal judgment, and all post-trial proceedings.
(ECF No. 7).



l. Background

A.  Operation Janus

On September 8, 2016, the Depaminef Homeland Security (“DHS”),
Office of Inspector General (“OIG”), ised a report titled, “Potentially Ineligible
Individuals Have Been Gréad U.S. Citizenship Because of Incomplete Fingerprint
Records.” (ECF No. 37, BalD.962). About a yeartier, on September 19, 2017,
the Department of Justice issued a pretsase about “Operation Janus,” in which
the Justice Department initiated civil axts to denaturalizatzens who it believed
had procured their naturalized citizenship fraudulentinited States v. KahiNo.
17-965, 2019 WL 764026, at *15 (M.D..HFeb. 21, 2019). The government’s
instant case against Rahman is one such action.

The government alleges that beforeshbmitted the immigration application
that ultimately led to his naturalizeditizenship, Rahman had applied for
immigration benefits under two differentmas — “Ganu Miah” and “Shafi Uddin.”
Due to their respective failures to appatscheduled immigration hearings, “Miah”
was ordered excluded andpdeted and “Uddin” was orded deported. Thus, the
government claims that Rahman lied onnection with his sulesjuent application
for immigration benefits when he repessed that he had never lied to a United
States government official while applyifigr any immigration benefit and that he

had never been ordered removedeported from the United States.



The government attempts to prove itsekargely through evidence contained
in the “A-files”? of Rahman, Miah, and Uddin, bitiplaces a heavy, if not principal
reliance on Rahman’s refusal to answee government’s discovery questions.
Indeed, under the heading in its summjaggment motion, “Ganu Miah,’ ‘Shafi
Uddin,” and ‘Humayn Kabir RahmanAre One and the Same Person,” the
government leads with the subheadingefé@nhdant Repeatedly Invoked the Fifth
Amendment.” (ECF No. 29, PagelD.290).

B. Ganu Miah, Shafi Uddinand Humayun Kabir Rahman

I GanuMiah

On February 6, 1992, an individuaairhing to be “Ganu Miah” arrived in the
United States aboard British Airways flight 177 from London to New York. (ECF
No. 29, PagelD.285; ECF No. 29-3, PEy8&821). Miah presented an altered
Bangladeshi passport bearing the ndifWiel Jashim Uddin.” (ECF No. 29-5,
PagelD.326). Immigration officers parol&tlah into the United States until June
of 1992, for the purpose of applying for asyl. (ECF No. 29-FagelD.321). Miah
submitted a Form 1-589, Request for Asylaong with a full set of fingerprints.

(ECF No. 29-8, PagelD.34143). Miah was interviewed in connection with his

2 Caroline Nguyen of the U.S. Citizenship amuhigration Services (“USIS”), Department of
Homeland Security, testified during her deposittbat an “A-file” contains the “applicant’s
immigration history . . . [a]ny typef forms or applications thdie applied for.” (ECF No. 1-1,
PagelD.22; No. 34-4, PagelD.922).



asylum application, but that applicatiaras not granted. (& No. ECF No. 29-7;
No. 29-9). In addition, despite being pmrally served with a Form 1-22 Notice to
Applicant Detained/Deferred for heariBgfore Immigration Judge, charging Miah
with being excludable from the Unit&tates under 8 U.S.C. § 1182(a)(7)(A)()(I)
for not having a valid, unexpired immigtarisa, Miah failed to appear in
immigration court on that matterld() An immigration judge ordered that he “be
excluded and deported” from the itéd States. (ECF No. 29-10).
ii.  Shafiuddin

On October 11, 1994, a person claimiadge “Shafi Uddin” filed a Form |-
589, Request for Asylum along with a fult ¢ fingerprints and a photograph dated
September 27, 1994. (ECF N29-11-14). He stated thhe never used any other
names. Id.). However, in an interview withmmigration officials on September
13, 1995, he stated under oditlat he entered the United States on July 16, 1994,
with a passport bearing the name “Syed”A(ECF No. 29-14). Despite being
personally served on Septem&, 1995, with an Ordeo Show Cause and Notice
of Hearing charging Uddin with depobiaty under 8 U.S.C. § 231(a)(1)(A), he
failed to appear in immigration court dhat matter on April 8, 1997, and was
ordered deported. (ECF No. 29-17).

ii.  Defendant Humayun Kabirdéman, f/k/a Md Humayun Kabir
Talukder

On October 6, 1997, the Defendanwhose legal name at the time was Md
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Humayun Kabir Talukder — submitted FoB®-230, Parts | anidland supplemental
registration (collectively, “Form DS-230pto the U.S. Department of State’s
National Visa Center. (ECF No. 29-18He indicated that his name was “Md
Humayun Kabir Talukder,” and &t he had never usedyaother names, had never
attempted to enter the United States illsga@and had never been denied admission
to the United States. (ECF No. 29-38)/Talukder's” visa application was
ultimately granted, and he thereafter subsdita Form 1-485, Application to Register
Permanent Residence or Adjust StattForm 1-485”), along with a full set of
fingerprints, dated Novembér 1997. (ECF Nos. 29-19-20). On the Form [-485,
Defendant again stated under oatlattihis name was “Md Humayun Kabir
Talukder,” that he was not facing exclusior deportation, anthat he had never
sought to procure (or actualprocured) a visa, entry o the United States, or any
other immigration benefithrough fraud or willful misregesentation of a material
fact. (ECF No. 29-19). In a separ&term G-325A he submitted the same day,
Defendant also representeatlime had never used aother names. (ECF No. 29-
21). During an April 27, 1998 interview, he represented that he entered the United
States at Buffalo, New York, in the bagka car without inspection. (ECF No. 29-

22, PagelD.442, 470-78ge alscECF No. 29-19, PagelD.389). On July 28, 1998,

3 Although the first page of thisxhibit — the DV 1998 Immigrant ¥a Registration Form — spells
the applicant’s last name “Talukdein the other forms comprising ihexhibit, his last name is
spelled “Talukdar.” Id.). Neither party raises thi8screpancy as an issue.
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“Talukder’s” application was approved, acdimg him permanent resident status.
(ECF No. 29-19). A fewweeks later, Defendardubmitted photographs and
fingerprints to be used in preparing psrmanent resident card. (ECF No. 29-22,
PagelD.454-458; No. 29-29).

About five years later, on Augudb, 2003, Defendant still named Md
Humayun Kabir Talukder — apptieo become a naturalizéthited Statesitizen by
submitting Form N-400, Application for Naalization (“Form N-400") to USCIS.
(ECF No. 29-32-33). Inresponse to FAdw#00’s question: “If you have ever used
other names, provide them bel® Defendant wrote “N/A.” [d., PagelD.507). He
marked “No” in response to a seriesgofestions about his past, including: “Have
you EVER given false or misleading information to any U.S. government official
while applying for any immigration benefit tw prevent deportation, exclusion, or
removal?”; “Have yolEVER lied to any U.S. government official to gain entry or
admission into the United States?”; “Have Y¥MER been ordered to be removed,
excluded, or deported from tlnited States?”; and “Have y&VER applied for
any kind of relief from removal, elusion, or deportation?”Id., PagelD.514-15)
(emphasis in original). Defendant signEorm N-400 under palty of perjury,
attesting that his answers were true and corrétt.RagelD.516) He also submitted

a set of fingerprints with the application. (ECF No. 29-20).

4 The government mistakenly cit¢hese fingerprints as ECFON29-59, but that is merely a
7



On May 24, 2004, Defendant was miewed under oath by a USCIS officer,
and he provided testimonyomsistent with his answers to the written questions
described in the preceding paragrageCF No. 29-34, PagelD.565; ECF No. 29-
51, PagelD.674). Defendant’s application for naturabmavas approved that same
day, and he was set t@dome naturalized on Juidd, 2004. (ECF No. 29-52,
PagelD.722-24). Also oWay 24, 2004, Defends submitted a petition to change
his name from “Md Humayn Kabir Talukdgo “Humayn Kéir Rahman.” id.).
That petition was granted on June 14, 2@0W a Certificate of Naturalization was
issued to Defendant in the namé‘idtimayun Kabir Rahman” on that datdd.{.

The government now contends that Ralm, Miah and Uddin are the same
person. In other words, the governmemitends that before Rahman submitted his
Form DS-230 and naturalization paperiwan the name of “Md Humayun Kabir
Talukder,” he had submitted asylum apptions in the names of Ganu Miah and
Shafi Uddin. Thus, the government camis that when Rahman applied for
naturalization, his representations tlmet had (1) never lied to a United States
government official while applying for any immigration beneditd (2) never been
ordered removed or deported from the Udhitetates, were untrue, and that he
therefore procured his naturalization byuida willful misrepresentation, and/or

concealment of a material fact, in viotatiof above-referencedienaturalization”

document which references ttiegerprints in question.
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statutes.

C. The Government’s Evidence theERahman, Miah, and Uddin Are
the SamePerson

I Fingerprints

The government attached to its summpmdgment motion various sets of
fingerprints of Miah, Uddin, and Rahmawhich came from their respective A-Files.
(e.g, ECF No. 29-8, PagelB42 (Miah); ECF No. 29-1FagelD.357 (Uddin); ECF
No. 29-20, PagelD.395(Rahman).) TimothyWagner, a fingerprint analyst at the
Homeland Security Investigations Forenksaboratory, produced an expert report
in which he opined that, based on a foatridge detail comparative examination,
the fingerprints associated with Miahddin, and TalukderRahman) “were made
by the same individual.” (ECF. No. 29-3%agelD.775). In a second report, Wagner
opined that two additiondingerprints from Talukder's§fRahman’s) permanent
resident card and naturalization applicatand Miah'’s fingerprint card “were made
by the same individual.” (EF No. 29-60, PagelD.777).

Rahman does not challeng¢agner’'s methods or cdosions. Instead, he
argues that the government did not suffidigprove a proper chaiof custody with
regard to the fingerprints and that the &ngyint cards are unreliable. (ECF No. 28,
PagelD.210-14; ECF No. 32, PagelD.82-ECF No. 39, PagelD.995-96).

. Information from Appliations in the A-Files

In support of its contentions th&ahman, Miah and Uddin are the same
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person, the government also points to ¢eriaformation in their various A-File
forms that are the same.
a. 1430 Parkchester Rd.

In his Form N-400, Rahman indicateatlne resided at 1430 Parkchester Rd,
#5E, Bronx, NY 10462, from at least JU®98 until November 1998. (ECF No.
29-55, PagelD.743). In the Form @EBA accompanying his application for
permanent residence, Rahman indicated lieatesided at that same address from
March 1996 until the “present tima,&., November 1997.

Numerous documents in Shafi Uddin’s A-File identify Uddin as living at the
same Parkchester address. For exampgddin listed 1430 Parkchester Rd, #5E,
Bronx, NY 10462 as his address on a fingerpcdard dated September 27, 1994.
(ECF No. 29-13). Other documents asated with Uddin’s immigration case listed
that same address as his resider{fE€F No. 29-62; ECF No. 29-63).

b. 1314 Virginia Ave.

On his Form DS-230, signed on Oer 1, 1997, Rahman indicated that his
sponsor was “Sufian Uddin,” and thagr address was 1314 Virginia Ave., #5B,
Bronx NY 10462. (ECF No. 29-18, PageBB80.) In his immigration paperwork,
Ganu Miah listed this same addresshasplace of residence upon his arrival in
February 1992 and on an August 1996 court ftrat he signed. (ECF No. 29-3;

ECF No. 29-4; ECF No. 29-64).
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c. Other Information

Other information in the A-Files alsuggests a link between Rahman, Miah,
and Uddin. In his Application for Immrant Visa and Alien Registration, Rahman
identified his father as “MD — Abdur Ralam Talukdar” and hismother as “Jairun
Begum Talukdar.” (ECF No. 29-18, Page3B3). He indicated that he was born in
Dhubil Raygonj, Bangladesh, but that hel hi@ed in Sylhet, Bangladesh virtually
his entire life. Id., PagelD.375, 383).

When Ganu Miah first arrived in thénited States, he wasterviewed, and,
according to the transcript of that intemviehe indicated that he was born in Sylhet,
Bangladesh, and that his mother'smea was “Joyrun.” (ECF No. 29-4,
PagelD.323). In aform completed a few years later, Midicated that his mother’s
name was “Joirun.” (ECRo. 29-7, PagelD.335).

In a Request for Asylum form submittbg “Shafi Uddin,” he indicated that
he was born in Sylhet, Bangladesh. (BO#: 29-11, PagelD.349). In his Form G-
325A - Biographic Information, submittedetisame date, Uddin indicated that his
mother’'s name was “Joyrurdnd his father's name was “Abdul Rahman.” (ECF
No. 29-14). The President of the yatiParty submitted a letter supporting
“Uddin’s” asylum applicatin, in which he wrote that Uddin was the “son of Mr.

Abdul Rahman . ..” (ECF No. 29-65).
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lii.  Photographs

The government’'s summary judgment moimsupported in part by an expert
report of Kimberley A. Melinean examiner with the Fensic Audio, Video, and
Image Analysis Unit, Operational Tmwlogy Division, Federal Bureau of
Investigation. (ECF No. 785). In heeport, Meline compares a variety of
photographs of Miah and Uddin agaipstotographs of Rahman, with the photos
covering various periods of time. Thegbts compared included those submitted as
part of: (1) Miah’s asylum applicatidiieCF No. 29-7, PagelD.337); (2) Rahman’s
diversity visa and adjustment of statsplications (ECF No 29-18, PagelD.375;
No. 29-19, PagelD.387); (3) Uddin’s fingemt card (ECF No. 29-13); (4) the letter
of support for from the Jatiyo partyulsmitted in support of Uddin's asylum
application (ECF No. 29-65); and (5)dwphotos of Miah and Uddin from a New
York State Department of Motor Vehicldatabase. (ECF No. 29-57, PagelD.761-
62).

Meline selected images from RahmanaMiand Uddin to compare, and then
processed the images electronicallycteate Rahman/Miah and Rahman/Uddin
“comparison charts.” (ECF No. 29-61,dge#D.785). Ultimately, Meline opines that
based on her review of the comparisoarthy Rahman and Uddin and Rahman and
Miah “share multiple facial features,dding the overall shape of the face, the

shape of the profile, hairline, eyes, eyebromase, lips, chin, and specific structures
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in the ears. These similarities lend strong support” for Rahman and Miah “being the
same individual’ and Rahman anddin “being the same individual.”ld().

Rahman does not challenge Meline’s conclusions, but claims the photographs
she used have an unrelialbt@indation and, at any ratat Meline “never states
that they are conclusively the same pers (EFC No. 32PagelD.822-23).

Iv.  Rahman’s Invocation of the Fifth Amendment

During discovery, Rahman refused daaswer certain of the government’s
interrogatories and deposition questians the grounds that compelling him to
provide answers would violate his fthi Amendment rights against self-
incrimination. Rahman refused amswer the following interrogatories:

1. Identify all names and aliases tlyau have used for any purpose at
any time.

2. ldentify [] all persons who assistgdu in any capacity in preparing,
completing, or filing all requestyetitions, and applications for
iImmigration benefits or changesimmigration status in the United
States or to enter the United States . . .

4. Identify [] the date and locatiasf your first entry into the United
States.

8. State and describe in detaitkabccurrence where you have given
false or misleading information tmy official of the United States
government while applying forng immigration benefit or to
prevent deportation, exddion, or removal.

9. Have you ever lied tany United States governmteofficial to gain

entry or admission to the United Sst or to naturalize as a United
States citizen?
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10.Identify which, if any, of th&llowing photographs are of you . . .
(ECF No. 29-58).
At his deposition, Rahman refused @aoswer many of the government’'s
guestions, including:

e “Other than your current namélumayun Kabir Rahman, and your
former name, MD Humayun Kabir kder, have you ever used any
other names?”

e “Have you ever given false or sheading information to any U.S.
government official while applying foany immigration benefit or to

prevent deportation, exclusion or removal?”

e “Have you ever lied to any U.S. governrm@fficial to gain entry or
admission into the United States?”

e “Have you ever been in removal, exclusion or deportation
proceedings?”

e “Have you ever been ordered torfeenoved, excluded or deported?”

e “Have you ever applied for any kind c#lief from removal, exclusion
or deportation to include asylumgaadless of whether it was applied
for during removal, exclusioor deportation proceedings?”

e “[Showing Rahman his Form [-485]. . there’s a box that says current
INS status and typed into the box iys&WI. Did you, in fact, enter
the United States wibut being inspected?”

e “Was March 19, 1996 the date that you first arrived in the United
States?”

e “Have you ever had a driver’s licenssued by the State of New York
in any name?”

(ECF No. 29-52, PagelD.695-700).
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In addition, Rahman was shown nuogs photographs — some of which were
on documents such as passportsmigration documents, and New York
Department of Motor Vehicle cards —time name of other individuals, including
Shafi Uddin and Ganu Miah — and asked if he was the individual pictutdd. (
PagelD.704-707; ECF No. 29-56, PagelD.B83-ECF No. 29-57). Again, in each
instance, Rahman asserted his Fifth Admaent right and refused to answer.

Il. Legal Standards

A.  Summary Judgment

Pursuant to Rule 56, the Court wgilant summary judgment if “the movant
shows that there is no genuine disputdcaany material fact and the movant is
entitled to judgment as a matterlafv.” Fed. R.Civ. P. 56(a)see also Pittman v.
Cuyahoga County Dep’t of Children & Family Ser&40 F.3d 716, 723 (6th Cir.
2011). A factis material if it mightffect the outcome of the case under governing
law. See Anderson v. Liberty Lobby, In€77 U.S. 242, 248 (1986). In determining
whether a genuine issue of material faxists, the Court assumes the truth of the
non-moving party’s evidence, and consg'udl reasonable inferences from that
evidence in the light most fakeible to the non-moving partySee Ciminillo v.
Streicher 434 F.3d 461, 464 (6th Cir. 2006).

Additionally, a moving party withthe burden of persuasion who seeks

summary judgment — here, the United States — faces a “substantially higher hurdle.”
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Arnett v. Myers281 F.3d 552, 561 (6th Cir. 2002). The evidentiary showing must
be so strong as to convince the Court thatreasonable trier of fact could find other
than for [the moving party].”"Calderone v. United State$99 F.2d 254, 259 (6th
Cir. 1986). The party with the burden obpf “must show that the record contains
evidence satisfying the burden of persaasand that the evidence is so powerful
that no reasonable jury woultk free to disbelieve it."Arnett 281 F.3d at 561.
“Accordingly, summary judgment in favor tife party with the burden of persuasion
‘is inappropriate when the evidence is @j#tible to different interpretations or
inferences by the trier of fact.”"Green v. Tudqr685 F. Supp. 2d 678, 685 (W.D.
Mich. 2010) (quotingdunt v. Cromartie526 U.S. 541, 553 (1999)).
B. Denaturalization
The law under which the governmeirings this case, 8 U.S.C. §1451(a),
provides:
It shall be the duty of the Unite&tates attorneys for the respective
districts, upon affidavit showing good cause therefor, to institute
proceedings in any district cduof the United States in the
judicial district in which the natalized citizen may reside at the
time of bringing suit, for the purpose of revoking and setting aside
the order admitting such person to citizenship eartteling the
certificate of naturalization on the ground that such order and
certificate of naturalization were illegally procured or were
procured by concealment of a material fact or by willful
misrepresentation, and such revocation and setting aside of the
order admitting such person tizenship and such cancelling of

certificate of naturalization shall keffective as of the original
date of the order and certificate, respectively.
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8 U.S.C. 81415(a)(emphasis added).

Under this provision, there are thtvgo grounds on which the government
may institute denaturalization proceedindg4) where naturalization was “illegally
procured”; and (2) where naturalizationsvarocured by concealment of a material
fact or by willful misrepresentation.”Id. The result of denaturalization is
revocation of citizenshipSee id The United States Suprer@ourt has stated that,
despite this very tangible and significaminsequence of denaturalization, “there
must be strict compliance with all trengressionally imposed prerequisites of
citizenship.” Fedorenko v. U.$ 449 U.S. 490, 506 (1981). If the government
satisfies its heavy burden of proving tlwtizenship was procured illegally, this
Court lacks the ability to “refrain from &ring a judgment of denaturalizationd.
at517.

In denaturalization proceedings, the government has the burden of proving
that citizenship should be revoked by submitting “clear, unequivocal, and
convincing” evidence that doe®t leave the issue in doubEedorenko 449 U.S.
at 505. “[A]lthough the government bears a heavy burdedematuralization
proceedings, the facts of a easay be such that revditm of citizenship at the
summary judgment stage ynhe appropriate.”United States v. Dailide27 F.3d
385, 389 (6th Cir. 2000). Indeed, courgxuire “strict comfpance with all the

congressionally imposed prerequisiteshe acquisition of citizenshipFedorenko
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449 U.S. at 506. These two competing factors — the government’s exacting burden
of proof, and the naturalized citizen’sliglation to have strictly complied with
citizenship prerequisites — combine teeftect our consistent recognition of the
importance of the issues at stake—fa titizen as well as the Government—in a
denaturalization proceeding.ld. at 507. Still, “[t]he rules of summary judgment
are no different when applied irdanaturalizatioproceeding than in any other civil
case.” United States v. SpiNo. CIVA08-CV-11025-RGS2010 WL 1460230, at
*2 n.2 (D. Mass. Apr. 13, 2010).

C.  Privilege againstSelf-Incrimination

The Fifth Amendment to the Uniteda®ts Constitution provides that “[n]o
person shall be ... compelladany criminal case to be a witness against himself.”
U.S. Const. amend. V. The Fifth Amenem privilege against self-incrimination
“not only protects the individual againbeing involuntarily called as a witness
against himself in a criminal prosecutitwt also privileges him not to answer
guestions put to him in any other proceedirigil or criminal, formal or informal,
where the answers might incriminate himfuture criminal proceedings.In re
Morganroth 718 F.2d 161, 164-65 (6th Cir. 1983) (citibgfkowitz v. Turley414
U.S. 70, 94 (1973)). To properly invoke threvilege, one must “demonstrate a real
danger of incrimination[,]’see United States v. Conc&87 F.3d 1028, 1040 (6th

Cir. 2007) (quoting@rennan v. C.1.R.752 F.2d 187, 189 (61@ir. 1984)), “and not
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a mere imaginary, remote or spktive possibility of prosecution.’Morganroth
718 F.2d at 167. A “blanket assertion”tbé privilege is not permissibléd. “The
privilege must be asserted by a witness watbpect to particular questions, and in
each instance, the court mukgtermine the propriety afie refusal to testify.”ld.

The Fifth Amendment’s protection agairsgif-incrimination “does not extend to

consequences of a noncriminal nature, sashhreats of liability in civil suits.”
Conces 507 F.3d at 1040 (quotirignited States v. Apfelbaym45 U.S. 115, 125
(1980)). Instead, the witnessust “risk| ] a real dangeaf prosecution” in that “an
answer to a question, on its face, callstfe admission of a crime or requires that
the witness supply evidence of a necessameht of a crime or furnishes a link in
the chain of evidence eded to prosecute.In re Morganroth 718 F.2d at 167.
“[A] real danger of prosecution also etagsvhere questions, which appear on their
face to call only for innocent answers, aragkrous in light of other facts already
developed.”ld. (citing Hoffman v. United State841 U.S. 479, 486-88 (1951)).
One of the principal disputes in thiase concerns thmpact of Rahman’s
invocation of the Fifth Amendment iresponse to the government’'s discovery
guestions. A proper understanding of #igth Amendment’'s application to this
particular case is therefore crucial, and requires an extensive analysis. In the end,

that analysis shows that both sidagjuments on the issue are flawed.

First, serious questions exist about whether Rahman could properly invoke
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the Fifth Amendment. “[T]he risk thga denaturalizatiomlefendant’s] testimony
might subject him to deportation is not df®ient ground for asserting the privilege,
given the civil character ad deportation proceedingséeUnited States v. Balsys
524 U.S. 666, 671 (1998) (citinyS v. Lopez-Mendozd68 U.S. 1032, 1038-1039
(1984)), and Rahman does not specificaclaim that he invoked his Fifth
Amendment right due to a fear that he could f@aminal prosecutioras a result of
his answers. Indeed, because the statfiimitations for the crime of making a
false statement to an immigration officer is ten yeseg18 U.S.C. 88 1425(a),
3291, it would seem that, at least with espto the alleged conduct at the heart of
this case, Rahman could nio¢ prosecuted for having given false statements in
connection with his immigrationna naturalization applicationsSee Balsys524
U.S. at 671-72jd., n.1 (1998) (noting that, due tihe statute of limitations’
expiration, the defendant in a deportati@se was not claiming his testimony could
be used in a subsequent federal criminatpeding, but rather, that it “could be used
against him by Lithuania or Israml a criminal prosecution.”)See alsddardin v.
Carcara, No. CV 02-443-C, 2006 WL 8456548t *2 (W.D. Ky. Jan. 23, 2006)
(“Because the Fifth Amendment prohibits the witness from being convicted out of
his own mouth, [defendant] cannot be cofigzeto name the informant unless he is
granted immunity from a perjury prosecutioor, until the running of the

applicable statute of limitations”) (emphasis added). The government, however,
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does not specifically challenge Rahmaaltslity to invoke his Fifth Amendment
right, and instead simply asks the Coteatfind that his refusal to answer the
guestions (1) precludes him from offegi evidence to rebut the government's
proofs, and (2) warrants the imposition ah adverse inference that is itself
affirmative evidence that his truthif answers would have supported the
government’s claims — in particular, itkaim that Ralman, Miah, and Uddin “are
one and the same person.” (ECF No.R&gelD.290). Thus, at least for purposes
of this summary judgment motion, the@t does not decide whether Rahman had
a right to invoke the Fifth Amendment response to the government’s discovery
guestions. However, contrary to Rahmaargument, even assuming he had such a
right, that does not mean his decision tereise that right is without consequence
in this denaturalization case.

“The normal rule in a criminal caggermits no negative inference from a
defendant's failure to testify.Mitchell v. United State526 U.S. 314, 315 (1999)
(citing Griffin v. California, 380 U.S. 609, 614 (1965)). However, where a litigant
invokes the Fifth Amendment in a civilase — even one in which an adverse
judgment may arguably have longer-lastimgl anore severe coeguences than a
prison sentence — his decision to do so sayy adverse consequences in terms of
his defense of the litigation. First, ancivil case, once a litigant invokes the Fifth

Amendment privilege on an issue, héared from introducing other evidence on
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that issue.See Dunkin’ Donutdnc. v. Taseski47 F. Supp. 2d 867, 872-73 (E.D.
Mich. 1999). In other words, he may not use the Fifth Amendment during a
deposition, and then submit “affidavitsopposition to the government’s motion for
summary judgment” as to issudmat which he refused to answ&ee id (quoting

U.S. v. Sixty Thousar@bllars in U.S. Currency763 F. Supp. 909, 914 (E.D. Mich.
1991)).

Second, as the government notes] “fitigant may not invoke the Fifth
Amendment to avoid answering questions in discovery, and then cry foul when the
absence of evidence in favor of the litigegguires summary judgent to be entered
against him.” (ECF No. 29, PagelD.297) (quotihgited States v. $110,873.00 in
U.S. Currency159 Fed. Appx. 649, 6523 (6th Cir. 2005)). “Choosing to remain
silent is ‘a perfectly constitutional optidsut one that he may not leverage into a
basis for avoiding the reqeiments of Rule 56.”See id

Third, “[the Supreme Court has hdliat a negative inference can be drawn
from a failure to testify in civil proceedlys, and that drawing such an inference
violates neither the Fifth Amendment nor Due ProcesSée Hoxie v. Drug
Enforcement Admin419 F.3d 477, 483 (6th Cir. 2005) (citiBgxter v. Palmigianp
425 U.S. 308, 318-19 (1976)pee also United States v. Lileike29 F. Supp. 31,

37 (D. Mass. 1996) (holding that denatimation defendant’sefusal to answer

specific questions “creates a compelling iefece that the Government’s allegations
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against [him] are true.”).
Perhaps recognizing that none otdh general principles bode well for
Rahman, he argues that “his invooatiof the 5th Amendment should not be
considered adversely against him” because, in bringing divi$é case, the
government is purportedly seeking to “p&hii him. As his counsel argued at the
hearing on the parties’ cgs-motions for summary judgment:
Operation Janus is different.Operation Janus | think is a
punishment given what has besaid in the Pres [] [and] the
Press Release for this case . . erBhs a specific group of people
that were looked at, and | think given all that surrounding Press,
media statements made by this Adrsiration, that this is not like
the other denaturalization casesattinave happened years ago.
This is punishment.

(ECF No. 39, PagelD.1008).

However, the law in denaturalizatioteases is simply to the contrary.
Regardless of how the “Administration” melgaracterize its effts to identify past
immigration fraud, the law makes cledrat actions brought under 8 U.S.C. §
1451(a) are civil actions, andathany consequences tiflatv from the adjudication
of those actions, while potentially severe, are not “punishmegg Johannessen
225 U.S. 227, 242-45 (1912)rop v. Dulles 356 U.S. 86, 98—-99 (1958). In the
seminal case ofJohannessendecided shortly after the enactment of the

Naturalization Act of 1906, the SupremCourt considered the claims of a

naturalized citizen facing cancellation o$ maturalization certificate on the ground
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that it had been “fraudulentbnd illegally procured.’Johannesser225 U.S. at 232.
The person argued that the denaturalization provision, if apeliexactively, would

be void as aex post factdaw in violation of the Constitutiond. at 242. The Court
rejected that argument based on thell-ssttled rule that the constitutional
prohibition of ex post factolaws *“is confined to laws respecting criminal
punishments.”ld. at 242. The Court acknowledged the prohibition does not apply
to the denaturalization provisipwhich merely deprives éualien “of a privilege that

was never rightfully his” andithposes no punishmentupon an alien who has

previously procured a certificate of eginship by fraud oother illegal conduct.”
Id. (emphasis addedSee also, e.g., United States v. Borgdwo. 18-21835-CIV,
2019 WL 2436279, at *3 (S.D. Fla. Judd, 2019) (“a denaturalization case
constitutes a civil proceeding and every ¢dbat has considered this question has
repeatedly held that ‘denaturalizationcisil and equitable imature™) (citations
omitted); Fedorenko 449 U.S. at 516 (“[A] denaturalization action is a suit in
equity”) (citations omitted). In sum, notly about the nature of this denaturalization
case precludes the Court from dragvian adverse inference from Rahman’s
invocation of the Fifth Amendment in response to the governmesadient
discovery questions.

Ample case law further supports this cosatn. The Court starts its analysis

with the Sixth Circuit case ¢doxie v. Drug Enforcement Admid.19 F.3d 477 (6th
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Cir. 2005), both because it provides a cugexample of the “adverse inference”
principle, and because it specifically ognizes the appropriatesseof applying that
principle “in the immigration context.”

In Hoxie, Dr. Hoxie had received a DEA ceirtifite of registration to dispense
prescription drugs in 1995. On his &pation for that certificate, Dr. Hoxie
answered “no” when asked if he had “ebeen convicted of a crime in connection
with controlled substances . . .” Yedaser, the DEA found arrest records which
indicated that in 1983, Dr. Hoxie had, by pleanolo contendergbeen convicted of
a drug offense in CaliforniaWWhen DEA agents visitedr. Hoxie to ask him about
the arrest records, he denied the recoetsted to him and sisted he had never
been convicted of a drug offense.

An administrative hearing was held, and the DEA presented the arrest records
as well as investigator testimony abaainversations he had with the California
Department of Justice custodianretords, who confirmed Dr. Hoxietslo plea
and that “a criminal background checkf Hoxie revealed aests and convictions
in California.” Dr. Hoxie cross-examinglde witnesses, but presented no evidence
in his defense. The ALJ found that DEA had establishedby a preponderance of
the evidence, that DHoxie had been convicted afcontrolled substance offense,
and that his contrary subsequent statement in his DEA application was false.

Accordingly, the ALJ recommended revokiby. Hoxie's DEA certificate. The
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DEA Deputy Administrator upheld the Alslrecommendation. In addition to citing
evidence about Dr. Hoxie's convictiothe Deputy Administrator relied on Dr.
Hoxie’s “failure to testify at the hearing.”

Dr. Hoxie appealed the decision t@voke his DEA certificate, and
specifically argued that, “the negative infece drawn from his failure to testify is
‘fundamentally unfair.” 1d. at 483. The Sixth Circurejected that argument, and
held that Dr. Hoxie’s refusal to testifyas affirmative “evidence” on which the DEA
and the ALJ could rely in concluding thBr. Hoxie had mateaily falsified his
application:

The Supreme Court has held trethegative inference can be
drawn from a failure to testify in civil proceedings, and that
drawing such an inference violates neither the Fifth Amendment
nor Due ProcessBaxter v. Palmigiano425 U.S. 308, 318-19 []
(1976). The Supreme Court hasamatommented in other contexts
that silence can be evidence of a negative inferencéJnited
States v. Hale422 U.S. 171, 176 [] (1975), the Court noted that
“[s]ilence gains more probative vt where it persists in the face
of accusation, since it is assumedsuch circumstances that the
accused would be more likely a@h not to dispute an untrue
accusation.” Andhe Supreme Court has repeatedly explained

in_ the immigration context that “[s]ilence is often evidence of
the most persuasive character.... [There] is no rule of law
which prohibits officers chargedwith the administration of the
immigration law from drawing an_inference from the silence

of one who is called upon to speak. INS. v. Lopez—Mendoza
468 U.S. 1032, 1043-44 [] (1984) (quotibgited States ex rel.
Bilokumsky v. Tod263 U.S. 149, 153-54 [] (1923)). In the
particular context of an admstrative hearing, an agency
adjudicator's reliance on silence as evidence has been ussd.
Anderson v. Dep't of Trans@B27 F.2d 1564, 1572-73 (Fed. Cir.
1987). ThereforeDr. Hoxie's silence wagvidence on which the
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DEA could rely to conclude that Dr. Hoxie materially falsified
his application and that his actions rendered his continued
registration inconsistentith the public interest.

Hoxie 419 U.S. at 483 (emphasis added).

Hoxie's reasoning is important to Rahman’s case in two respects. First, it
confirms the general principle thatarcivil action brought by the government where
the defendant faces potentiaigvere, but non-criminabasequences, his refusal to
testify constitutes “evidence” that the adicator can consider in passing on the
merits of the case. Second, citittge U.S. Supreme Court’s decisionlinpez-
MendozatheHoxie court highlighted that this prafple is “repeatedly” applied in
non-criminal immigration cases, like Rahman’s.

The closest case to Rahman'’s it Court was able to locatelsited States
v. Son No. CIVA08-CV-11025-RGS, 2010 WL 1460230, at *3 (D. Mass. Apr. 13,
2010). In that case, Son was a Koreational who, inMay 1993, was granted
lawful permanent resident (“LPR”) statwghen he was about twenty years old.
Son'’s father had received his LPR stadusw months earlier based on his being a
“Priority Worker — Certain MultinationaExecutive or Manager.” According to
Son’s green card, his LPR status was based on him being a child of a “Professional

Holding an Advanced Dege or Exceptional Ability? In other words, Son’s LPR

5> About a year later, Son’s mother was grantB& status on account of her spousal relationship
to Son’s father.
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status was a direct result of his fathestfobtaining LPR status. About seven years
later, Son applied for and wa@ranted naturalization.

It turned out that Son’s father'segan card was issued illegally. Specifically,
Son’s father had paid a bribe to an INficial for its issuance. In May 2003,
removal proceedings were instituted agai Son’s father and mother, and the
removal charges were ultimately sustainddhe United States then filed an action
in federal court, like this one, to revol@d set aside the grant of United States
citizenship to Son. As the district co@xplained, “Son became an LPR based on
his relationship to his fathg}. However, because [histher] had paid an illegal
bribe to obtain LPR status, he was an ufildwnesident of the United States, and as
Son's status was dependent on [his fathset&us, he too was unlawfully classified
as a permanent residentd. at *2.

Son had even greater evidentiaryldraes to the government’s case against
him than does Rahman. The INS offiorho took the bribe from Son’s father had
kept the illegal A-files at Isihome. Although he had m&amed a list of the illegal
A-files, he burned the A-fiethemselves. Son argued thaithout the A-files, he
had “no legal way talefend himself in this case . .1d. at *3. In an apparent move
to capitalize on the destroyed A-fil&son invoked his Fifth Amendment right and
refused to answer the government’s dejpmsiquestions about how he obtained his

green card. Most notably, he refusedtswer when asked ‘ftvether he was aware
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that his green card was obtained unlawfullid’

In granting the government’s motion fummary judgment, the district court
noted, “[ijn a civil proceeding—which this—an adverse infence may properly
be drawn from a party's invocation of the privilege against self-incriminatilah.”
at *3 n.5. The court theexplained, “Son’s argument ultimately is one not cobbled
up from facts, but from conjecture asgeculation, and badeon the erroneous
assumption that on summary judgmehe government in a denaturalization
proceeding is required to disproveeey negative hypothesis beyond a reasonable
doubt (or as his counsel stated at orgluarent, ‘nearly so’). Son has not shown
that he would have access to any pertimgiormation in the Afile, even were it to
be located.”ld. at *3.

As in Son the Court finds that, to the erteRahman refused to answer the
government'ssalient questions, the Court may draam adverse inference against
him, and treat that adverse inferenas affirmative a@dence supporting the
government’s motion. Of course, as disgeed below, the contours of the specific
guestions asked by the government playgaiicant role in determining what, if
any, adverse inference the Court may drad®efore turning to that specific issue,
however, the Court addresses Rahmantiser arguments against imposing an
adverse inference, generalig,denaturalization case$ndeed, the second of those

arguments helps cabin the extent to whtah Court can draw aadverse inference
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in this case.

Rahman’s first argument — that the imposition of adverse inferences in
denaturalization cases has béemted to cases in whictine defendant was a former
Nazi — gets him nowhere. (ECF N&9, PagelD.1008). The defendantSanhad
no Nazi affiliation, and theairt still applied an adversef@rence. Moreover, while
it is true that the adverse inference piophe has arisen in cases involving former
Nazis,see e.g.U.S. v. Bartesgh643 F.Supp. 427 (N.D. 11L986) (“the Court will
draw an adverse inference from defenddatlsre to testify,based on a continued
assertion of his Fifth Amendment privilegend may use the adverse inference in
defendant's denaturalization proceedingdJ)'s. v. Stelmokag 995 WL 464264, at
*7 (E.D. Pa. Aug. 2, 1995)hothing in those cases suggestat the courts deemed
the defendants’ backgrounds toreéevant considerations.

Rahman’s second argument — that lserfot barred from presenting evidence
about what occurred at the immigration mtews and the addresses he resided at
and with whom” — is a little more helpfabd his cause, but in a roundabout way.
(ECF No. 32, PagelD.825)Rahman relies principally ofraficant v. C.I.R.884
F.2d 258 (6th Cir. 1989), which dealt waltrial court’s ability to limit the evidence
a litigant could introduce at trial after had asserted his Fifth Amendment right and
refused to testify.

In Traficant a politician had been charged wiihbery. He was acquitted,
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but then faced a civil action brought by tRS, alleging that hifailure to report the
bribes as income resulted in a fraudtlenderpayment of his income taxes in
violation of 26 U.S.C. 8§ 6653(b). The goverent’s evidence included audio tapes
of Traficant accepting funds the govermhalleged were bribes and a signed
statement Traficant had given to authostieDuring discovery, the government
asked Traficant questions “about the auitiicity” of that ewdence. Traficant
refused to answer the government’s questiand the trial court ruled that because
he had invoked that right, it would “limiithis ability to explore “not only the
authenticity of the [] evidendaut also [] the very contents and significance of those
exhibits . . .” The Sixth Circuit explaidethat this went too far because “once he
had invoked the privilege against self-incrimination on the authenticity of the
statement and the tapes, [the court caully bar Traficant] from introducing other
evidence orthat matter. Traficant 884 F.2d at 265 (emphasis in original). The
court went on to say, (1)sJuch limits are properly within the scope of cases holding
that a party to civil litigation or otheron-criminal proceeding®ay encounter costs
imposed in exchange for the assertionhef Fifth Amendment privilege as long as
they are not so high as to force abandentof the privilege,” and (2) “when the
issue is whether a court may impose broad limits on the admissibility of evidence,
the cases permit only limitdirectly related to the scope of the asserted privilege.”

Id. (emphasis added).
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While Rahman seizes on these two statements ifirdfecant decision, they
are only of marginal assistantehim. First, the statements do not at all undermine
the Court’'s conclusion that even in andauralization case, where the costs of
invoking the Fifth Amendment may be laskcitizenship, it may draw an adverse
inference from the defendant’s refusal to testify. Second, the quoted sentences speak
to a situation where the defendant asdeigd-ifth Amendment right and then tries
to admit his own evidencas to a related issue. Here, though, Rahman admits that
he offers no evidence of his own. (EQB. 32, PagelD.825-26). His argument that
he was not required to do so becausaythernment “has not met its high burden .
. .” misconstrues the case’s currentqaaural posture — whethe government has
presented the Court withdhevidence discussed abosege supraat 9-13 — and is
akin to the argument Son made, which ¢bart rejected as being “one not cobbled
up from facts, but from conjecture asgeculation, and badeon the erroneous
assumption that on summary judgmehe government in a denaturalization
proceeding is required to disproveeey negative hypothesis beyond a reasonable
doubt . . .” Son 2010 WL 1460230, at *3.

Rahman’s argument would only potentidtigve merit if the government had
no evidence against him. Nuroes courts have held that if the only evidence one
party would have against the other is refusal to testify, then it would not be

appropriate to apply adverse inference baken the refusal to testify. Indeed, the
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principal case relied on by tAeaficantcourt,Spevack v. Kleir385 U.S. 511, 515
(1967), makes this clear. Bpevackan attorney receivea subpoena and refused

to comply on the basis that it would tendinngriminate him. For no other reason
than his invocation of his Fifth Amendment rights, the New York Supreme Court
Appellate Division ordered i disbarred, “holding thahe constitutional privilege
against self-incrimination was navailable to him . . .”Id. at 513. Ultimately, the
U.S. Supreme Court reversed, holding tthet attorney had a right to invoke the
privilege, and that his mere invation of the privilege could nobn its own be a
ground to disbar him or prevent him frarguing that the documents sought in the
subpoena were “priva papers” and noubject to productionld. at 519. In other
words, as inTraficant the limits on admissibility at trial needed to be narrowly
tailored to “the matter” abowvhich the attorney refused testify. This analysis
keeps with the Supreme Court’s later reasoninlylitchell v. United States526

U.S. 314, 328 (1999), in which it explathe“This Court has recognized ‘the
prevailing rule that the Fifth Amendmentefonot forbid adverse inferences against
parties to civil actions when they refusetestify in response to probative evidence
offered against themBaxter v. Palmigianp425 U.S. 308, 318 [] (1976), at least
where refusal to waive the privilege does not lead ‘automatically and without more
to [the] imposition of sanctionsl efkowitz v. Cunninghamd31 U.S. 801, 808, n. 5

[ (1977).”
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Here, although the Court has seriouggjions about the Affidavit of Good
Cause which accompanied the gmwaent’s initial complaint, Rahman did not
move to dismiss the complaint on that baarg] instead participated in discovery.
Thus, it appears that Rahman was questi@imut his naturalization only after the
government first came forwarditv evidence (albeit evidene®t referenced in its
Affidavit of Good Cause) that raisedrssis questions as to whether he had
unlawfully procured his naturalizationMiah’s and Uddin’'s A-Files contain

immigration forms in their names, but iwwh bear Rahman’s fingerprints; forms in

® The government filed as an exhibit to itsyg@aint an “Affidavit of Good Cause” in which
Nguyen purported to “declare under penalty of pgtijtivat “DHS records establish that the person
who naturalized as Humayun Kabir Rahman wesviously ordered excluded under the name
Ganu Miah, and previously ordered deported urtie name Shafi Uddi” (ECF No. 1-1,
PagelD.23). However, Nguyen makes no referenteimffidavit to the fingerprints or photos
that the government now contends support isecand it is unclear how Nguyen reached her
conclusions. Ifl.). For example, without offering amxplanation whatsoever, Nguyen goes from
discussing “the individual” wharrived in the United States umdde name “Ganu Miah,” to
simply referring to thisridividual as “Rahman.” I1q., PagelD.23). Nguyen did the same when
discussing “Shafi Uddin’sapplication history. I(l., PagelD.25-26). Itidwus at best unclear what
evidenceNguyen relied on for her principal conclusioBee U.S. v. Zuce@51 U.S. 91, 98-99
(1956) (“The complaint, under modern practice, tureed merely tallege ultimate facts while
the [A]ffidavit [of Good Cause] must setrth evidentiary mattershowing good cause for
cancellation of citizenship.”). Although Rahman, in his amended answer to the complaint,
specifically avers that, “The Affidavit of @d Cause is Insufficient to [sic] Support the
Complaint,” he did not move to dismiss the case on that lwasigare Zucca 351 U.S. 91see
also U.S. v. Failla164 F.Supp. 307 (D.N.J. 1957), and dimt meaningfully address it in his
summary judgment filings. (EQRo. 14, PagelD.109). The closest he came was a single sentence
towards the very end (fourth to last sentg@mafehis own summary judgment motion where he
wrote, “the government fails [on its argument that Rahman was not eligible for permanent
residency] because the only basis for that statemethie Affidavit of Good Cause is that the
affiant wrote it there.” (ECF No. 28, PagelD.223) (emphasis added). But, even assuming this
argument has not been waivedg e.g.Failla, 164 F.Supp. at 312-1Bucchese v. United States
356 U.S. 256 (1958), it was not prethin a sufficiently detailethanner, nor was it sufficiently
tied to any of the standards relevant to the paErinstant motions, for th€ourt to consider it as

a basis for granting Rahman any relief at this time.
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the A-Files contain other informatiosuch as common addresses and names of
relatives; and, photographs associated g three men show that they “share
multiple facial features, including the ovirshape of the face, the shape of the
profile, hairline, eyes, eyebrows, nose, ligsin, and specific structures in the ears”
which “lend strong support” for all tae men “being the same individual.”

Armed with that evidengcehe government had a right to question Rahman in
this civil action abouthose matters, andepending on the questions put to hims
refusal to provide answers gneontribute to the government’s evidence against him.
See United States v. Bals$49 F.3d 122, 136 (2d Cir. 1997y'don other grounds,
524 U.S. 666 (1998) (“Invoking the privilegetime face of incriminating questions
is probably notpy itself sufficient to justify depriving a person of an important
liberty interest. [] And freedorfrom deportation is such amterest. [] But if there
is other evidence, the witness’s silemoay contribute to a decision to deport the
alien.”) (emphasis in origina(internal citations omittedBtelmokas100 F.3d 302,
311 (3d Cir. 1996) (stating that adwersnferences could be drawn in a
denaturalization proceeding against angate Nazi collaborator from fact that he
invoked his privilege against self-incrin@tion “as long as there was independent
evidence to support the negative inferences beyond the invocation of the privilege
against self-incrimination”).

In sum, if the government had no atleidence to support its position that
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Rahman lied in connection with his natization application, Rahman’s invocation
of the Fifth Amendment might not warrantposition of an adverse inference. But
here, where, at the time of Rahmad@position, the government possessed the
aforementioned evidence which at leasises serious questions about whether
Rahman lied during his naturzdition process, Rahman’susal to answer questions

about that evidencecould warrant an adverse infeocerthat his truthful answers to

those questions would have supportedjibtvernment’s case, and could prevent him
from presenting his own evidence those particulafmatter[s].” Traficant 884
F.2d at 265.

While most of the above analysishslpful to the government, not Rahman,
the courts’ overall focus on narrowlyiltaing the admissibility limits to the
“matters” about which the litigant was ati®ned helps Rahman because the main
discovery questions on which the govaent’'s summary judgment motion rests
were not directed to thepecific evidencé had against Rahman. Instead, its salient
guestions were so broadly worded tRethman’s refusal to answer them cannot
compel the main inference urged by gmvernment — that Rahman, “Ganu Miah,”
and “Shafi Uddin” are onand the same person.

lll.  ANALYSIS
A. The Government’s Summary Judgment Motion

The gist of government’s theory isathRahman lied during his naturalization
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process when he denied having previpugl) “given false or misleading
information to any U.S. government official while applying for any immigration
benefit or to prevent deportatipexclusion, or removaHlnd (2) “been ordered to be
removed, excluded, or deported from theitelh States” because he had, in fact,
previously applied for immigttion benefits as Ganu Miand as Shafi Uddin, who
had been ordered excluded and/or deported.

Upon filing this case, the governmeng'gidence consisted of the information
in the three A-Files, including the varidiirsgerprints and thelptographs contained
therein, and Wagner’s first report concluglithat the fingerprints he analyzed were
“made by the same individual.” At leastits summary judgment motion, however,
the government does not contend that tdri@ny of its own other evidence.dg,
Wagner’ second report and Meline’s repostanding alone, is enough to satisfy its
heavy burden of establishing by “cleamequivocal, and convincing” evidence,
Fedorenko 449 U.S. at 505, that Rahman liedridg his naturalization process.
Accordingly, the Court will not address that discrete idsue.

The government, understandably, set outsi® the discovery process to shore

up its case against Rahman, principallysbyving interrogatories on him and taking

"It is worth noting, however, that it appears OfieraJanus was initiated, last in part, because
the “INS did not [during the time in question] Wgrthat fingerprints submitted by applicants for
naturalization and permanent isncy actually belonged to aliem$o submitted them.” (ECF

No. 28-6, PagelD.267). This olously raises at least sontpiestions about the potential
shortcomings of the A-File ewgthce on a standalone basis.
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his deposition. But, instead of ditgcasking Rahman if he submitted the Ganu
Miah application, or if he subitted the Shafi Uddin applicatidhpr any of the
untold number of other direct questionsauld have asked hiabout the potentially

dispositive evidencdeit possessed, it asked him questions like this one at his

deposition (which only lasted roughtyie hour in total):

Q. Have you ever given false or misleading information to
any U.S. government officiahile applying for any
immigration benefit or to prevent deportation, exclusion
or removal?

(ECF No. 29-52, PagelD.696).

Similarly, in what appears to be attempt to address the central “identity”
issue in this case, the governmeamgked Rahman to answer the following
interrogatories: “Identify all names antlages that you have used for any purpose
at any time” and “State amtescribe in detail eacltourrence where you have given
false or misleading information to any affil of the United States government while

applying for any immigration benefit or to prevent deportation, exclusion, or

removal.” (ECF No. 29-52, PagelD.76770). Rahman refused to answer these,

8 The government did not even mark the MiahJaidin asylum applications — which form the
backbone of its entire case —ahibits at Rahman’s deposition.

® The Court recognizes that a small minority & government’s questions weetied to specific
evidence in the governmésnipossession, such as when it asken to identify which of various
photographs were of him. (ECF No. 29-58, PBgérl). While Rahman’s refusal to answer
guestions on those issues maydbenning to his overall defense, the Court is disinclined to grant
the government’s summary judgment motion based on that evidence when the central question in
this case — whether Rahman submitted the Mratior Uddin applications — was not asked.
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and many other of the governnies questions, invoking his Fifth Amendment right.
Consequently, the government asks the Cmufl) find that he is prohibited from
offering evidence to contradict the goverent’s evidence thdite, Miah, and Uddin
are “one and the same person,” and (2) imamosadverse inference to that effect.

At least on the present record, the Galeclines to do so. The stakes are
exceedingly high in this caswith Rahman’s naturalizedtizenship on the line.
Accordingly, the law imposes an equallghiand exacting standard of proof on the
government to justify revoking thatitizenship — “clear, unequivocal, and
convincing” evidence nat be presented-edorenko 449 U.S. at 505. In addition,
not only must the Court construe the evidceem the light most favorable to Rahman
as to the government’'s summary judgmaotion, but because the government has
the burden of persuasion in this case, it faces a “substantially higher hurdle” than
Rahman does with respect to his competing motamett 281 F.3d at 561.

In light of these exacting standards\d the case law discussed abeugpra
at 15-36, the Court simply cannot sthat the government’s evidence and its
guestions to Rahman sufficiently line up sudt this refusal to awer them clearly,
unequivocally, and convincinglestablishes that the government is entitled to a
judgment in its favor. The central igsim this case is not whether Rahneaerused
anyalias, but whether he submitted the G&hah and/or Shafi Uddin applications.

Nor is the issue whether Rahman basrgiven false or misleading information to
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an immigration official. Rather, the issisavhether he had done so prior to the time
he made that representation in Herm N-400 and during his subsequent
naturalization interview?

Moreover, the adverse inference tha government asks the Court to draw
appears inconsistent with Rahman’snidés in his amended answer to the
government’'s complaint. For exampRahman denied: (1) providing a sworn
statement to immigration officials that “that the passport [he held] did not belong to
him and that his true name was Ganu MigR) that on February 19, 1998, “an
immigration judge ordered [him, ithe name of Ganu Miah] excluded and
deported”; and (3) that “On or about Octolhé&, 1994, [he] applied for asylum under
the name Shafi Uddin.” (ECF No. 1; EQNo. 14). The government’'s questions
during discovery failed to délsh out details regardirithese and other denials by
Rahman. Given the broad-brush questittresgovernment asked Rahman, and the
many obvious questions it did not aslg failure to obtain those details cannot

necessarily be pinned on Rahman’s icaeton of the Fifth Amendment.

10 The government contends that Rahman “cardispute that he testified falsely at his
naturalization intenew.” (ECF No. 29, PagelD.298). Biitmakes this claim based on faulty
logic. It claims, “Officer [$mion] Catau testified that Defieant provided answers under oath
consistent with what was written on the Fornd0D. [] When asked these same questions at his
own deposition, [Rahman] asserted his Fifthefaiment right against self-incrimination.id ).

The problem is that a question today about whid@aman has “ever” done something is not “the
same” as an identical question asked of him myaays earlier. While the point the government
seeks to make with its questions is not lostien Court, given the exacting burdens that apply
here, details like these matter greatly, particuléolythe application of the adverse inference
principle on which the government’s summngudgment motion largely rests.
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Rahman’s amended answer raised othestiues that were also not fleshed
out during discovery. For instance haligh he denied having “applied for asylum
under the name Shafi Uddin” and havilsgbmitted a Form G-325A” in support of
that application, Rahman refused to ansthernext allegation that, “On the Form
G-325A, [he] stated that his name was Shafi Uddin . ld}).(While this particular
refusal to answer could ardalg warrant the imposition ain adverse inference, the
Court will not do so where, overall, R@an’s amended answer denials left
significant room for the government to buidclear record on the salient issues
through tailored direct questions, but simply failed to do so.

For all of the foregoing reasons, the government has not satisfied the
heightened and exacting burdens required forshow that it is entitled to summary
judgment.

B. Rahman’s Summary Judgment Motion

At the same time, the government’s failure to ask the questions necessary for
an adverse inference to bgpdied is not a fatal shortcoming as to the merits of its
claims against Rahman. It remainatthhe government has presented evidence
which is consistent wittRahman having submitted the Miah and Uddin asylum
applications. Miah’s and Uddin’s A-Filesntain immigration forms in their names,
but which bear Rahman’s fingerprintsThe forms in the A-Files contain other

information, such as common addses and names of relativéee suprat 9-12.
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The government also has presented phaggc evidence, and Meline’s expert
report, which tend to support its claim§eesupra at 12-13. The government’s
evidence thus raises factual questitret it may properly question Rahman about
at trial, and the Court leaves open thegibility of imposing arappropriate adverse
inference against Rahman depending engbvernment’s questions and Rahman’s
answers! And, of course, Rahmamay have questions bfs own regarding the
government’s evidence, and may be ableresent his own evider as to the issues
in dispute, though as discussed ab®es, supraat 30-36, his ability to do so may
be limited depending on the governmtis questions and his answers.

Other arguments Rahman raises do nahgke the analysis. For example, he
claims that “[t}he A filegNguyen] examined containe@lications that the subjects
applied for but did not contain fingerprint cards or pictures of the subjects when
Nguyen examined the files.” (ECF No. ZgelD.211). Howesr, Rahman cites
Page 23 of Nguyen'’s depbisn for this purported fact, and a review of that transcript
page simply does not beaut Rahman’s assertion. CE No. 28-2, PagelD.244).
In response to counsel’s question, i&8¥'s contained irthe A-file?”, Nguyen
responded, “The applicant’'s immigratidmnistory . . . Any type of forms or

applications that he applied for.1d(). There was no specific question put to her

111t is the existence of this evidence thabuld, depending on the questions and answers,
potentially allow the imposition of an adverse inferen8&elmokasl100 F.3d at 311Balsys 119
F.3d at 136Baxter, 425 U.S. at 318See also suprat 33-36.
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about whether the A-files conteid fingerprints or photos.Id(). At most, when
pressed for additional detagsout “[w]hat else would beontained in the A-file,”
Nguyen simply answered, “I don’t rememberldl.).

Citing government reports of lax standgaemployed with respect to the INS’
receipt of fingerprints during the mid-4@'s, Rahman argues that the Ganu Miah
and Shafi Uddin “fingerprint cards” “are inherently unrel@abl (ECF No. 28,
PagelD.213). From that, Rahman hypothes] “[tlherefore, the possibility that
extra fingerprint cards belonging to Rahmeould have been used by Miah and
Uddin without Rahman’s knowledge.”ld(, PagelD.214). While Rahman raises
valid questions about the fingerprints’ reliabilityee supraat 37 n.7, and the
speculative “possibility” he raises is ndparticularly viewed in isolation)
implausible, those issues go to the weight to be given that evidence as it is weighed
against all of the other evidence in these. The Court cautis, however, that the
government need not “disprove eyamegative hypothesis beyond a reasonable
doubt” to prevail in this caseSon 2010 WL 1460230, at *3.

Rahman also argues that]e alleged misrepresetitans [he is accused of
making]are not material because they wiaubt have affected the decision regarding
naturalization.” (ECF No28, PagelD.223). Howekehe person who conducted
Rahman’s naturalization interview, OfficBimion Catau, averred in his affidavit,

“Had Mr. Rahman informed me that hedhased a different name that was not
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disclosed on the application, | would haagked additional questions regarding the
use of the other name, seeking to deternfihempacted his eligibility to naturalize
.. . Had Mr. Rahman informeue that he had beentdmed by INS in secondary
inspection upon his initial arrival in the Wed States, | would have made further
inquiries to determine what followedhcluding whether removal or exclusion
proceedings were initiated . . . Had the@sguiries revealed that Mr. Rahman had
used multiple identities to apply for immagion benefits, | would have denied his
application under 8 C.F.R. 8 316.10(hji®), and placed him in removal
proceedings. . . . Had Mr. Rahman informedths¢ he had given false or misleading
information to any U.S. government official while applying for any immigration
benefit or to prevent deportation, exctusi or removal, | wuld have denied his
application under 8 U.S.C. § 1429, INA388.” (ECF No. 29-51, PagelD.677).
Clearly, at a minimum, this evidenceis@s questions that show Rahman is not
entitled to summary judgment on this argument.

Finally, Rahman raises another issue wa$pect to Officer Catau. (ECF No.
32, PagelD.817). In his affavit, Officer Catau made series of statements that
began, “I orally asked MRahman . . . ,” with eacktatement then referencing a
specific aspect of his Fort-400. (ECF No. 29-51, PagelD.675-76). For instance,
in Paragraph 8, Catau avers, “I oraflgked Mr. Rahman the question in Part |,

Section A, his current legal name, and dtated his curreriegal name was Md
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Humayun Kabir Talukder.” I1d., PagelD.675). Paragrap@s9, 10, 12, and 13 all
contain this exact verbiage, addressedifferent portions of Rahman’s Form N-
400. (d., PagelD.675-76). Hower, Paragraph 11 resd’l orally askedvr. Khan
the question in Part 10, Sem D, Question 23 .. .”Id., PagelD.676) (emphasis
added). At deposition, Rahman’s coungeestioned Catau about his affidavit,
asking him if everything contained thereindsvtrue and correct.” (ECF No. 32-2).
Catau answered that it wadd.]. Later during questioningfe reference to “Khan”
was brought to Catau’s attention by th@ernment’s counsel, and, upon it being
highlighted for him, he testified it wastygpographical error. (ECF No. 32-5).
Rahman now contends, “[t]Hegical conclusions to this are several. Either
Catau (1) lied under oath and perjured hifisesigning the declaration containing
false information, or, (2) he perjured himself in his first answer to the deposition
stating Khan was a name given to himRghman, or (3) Catau perjured himself
when he agreed with Plaintiff's counseattKhan was a typographical error.” (ECF
No. 32, PagelD.817). Rahmarargument fails. Given that this entire case, the
only reference irany of the voluminous documentsfbee the Court that has the
name “Khan” in it is the one stray reface in Catau’s affidavwhich he testified
was a typographical error, tleeexists a much less sinistand a much more “logical
conclusion”: that Catau’s affidavit's refnce to “Khan” was typographical error

that Catau did not catch in his review. R is free to argue that this grain of
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evidence impacts the weight the Court sdagil’e Catau’s testimony, but it is not a
basis for its wholesale rejection.

For all of these reasons, Rahman has shown he is entitled to summary
judgment in his favor at this time.
IV. CONCLUSION

For all of the reasons stated abadWelS ORDERED that Rahman’s motion
for summary judgmerfECF No. 28) IS DENIEDand that the govament’s motion
for summary judgmenECF No. 29)IS DENIED.
Dated:March27,2020 s/DavidR. Grand

Ann Arbor, Michigan DAVIDR. GRAND
UnitedStatedMagistrateJudge
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