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UNITED STATES OF AMERICA
UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CHARLESKEITH BEATTIE,
Petitioner, Case No. 1:06-cv-311
V. Honorable Robert Holmes Bell

CARMEN D. PALMER,

Respondent.
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OPINION

This is a habeas corpus action brought by a state prisoner pursuant to 28 U.S.C.
§ 2254. Promptly after the filing of a petition for habeas corpus, the Court must undertake a
preliminary review of the petition to determine whether “it plainly appears from the face of the
petition and any exhibitsannexed to it that the petitioner isnot entitled to relief in thedistrict court.”
Rule 4, RuLEs GOVERNING 8§ 2254 CasEes; see 28 U.S.C. § 2243. If so, the petition must be
summarily dismissed. Rule 4; see Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970) (district court
has the duty to “screen out” petitions that lack merit on their face). A dismissal under Rule 4
includes those petitions which raise legally frivolous claims, as well as those containing factual
alegations that are palpably incredible or false. Carson v. Burke, 178 F.3d 434, 436-37 (6th Cir.
1999). After undertaking the review required by Rule 4, the Court concludesthat Petitioner falsto

stateadam.
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Discussion

[ Factual Allegations

Petitioner CharlesK. Beattie presently isincarcerated with the Michigan Department
of Corrections(MDOC) and housed at the Parnall Correctional Facility. 1n 1996, Petitioner pleaded
guilty to absconding on bond, MicH. Comp. LAws § 750.199a, and obtaining money under false
pretenses, MicH. Comp. LAws § 750.218b, in Kent County Circuit Court. On September 26, 1996,
the Kent County Circuit Court sentenced Petitioner to prison terms of six monthsto four yearsfor
the absconding on bond conviction and one to ten years for the obtaining money under fase
pretenses conviction. The MDOC released Petitioner on parole on May 10, 2003.

On May 10, 2005, Petitioner was arrested on first-degree homeinvasion chargesin
Kent County. According to the MDOC Parole Violation Report dated May 12, 2005, the MDOC
charged Petitioner with a parole violation arising from the same incident and Petitioner waived his
right to apreliminary paroleviolation hearing. Inthe ParoleViolation Report, theMDOC noted that
Petitioner denied participating in theactual homeinvasion and stealing property; but admitted he had
pawned the stolen property after it was given to him.

In hispro se complaint, Petitioner sues Carmen D. Palmer, alleged to be a member
of the Michigan Parole Board.! Petitioner maintainsthat his constitutiona rights were violated in
three ways after his May 2005 arrest. First, he maintains that his January 2006 parole revocation
hearing violated his due process rights. Second, he argues that his March 2006 denia of parole

violated hisliberty interests.

! Carmen D. Palmer isin fact the warden of the Riverside Correctional Facility. That Palmer is not the actual
defendant in interest is not integral to the disposition of Petitioner’s application.
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For relief, Petitioner requests that he be reinstated on parole.

Il. Failureto StateaClaim

Neither of the two issues Petitioner raises in his application states a constitutional

clam.

A. TheJanuary 2006 hearingdid not violatePetitioner’sduepr ocess
rights.

Petitioner first argues that Defendant violated his due process rights because his

“parole revocation hearing wasviolated.” (SeePet., 13.) Thegravamen of thisclaim appearsto be
that Petitioner’ s parole was revoked without due process. A degree of due processisrequired prior
to the revocation of parole. Morrissey v. Brewer, 408 U.S. 471, 481-84 (1972). The minimal due
process requirements at a revocation hearing include:

(a) written notice of the claimed violation of parole; (b) disclosure to the parolee of

the evidence against him; (c) opportunity to be heard in person and to present

witnesses and documentary evidence; (d) the right to confront and cross-examine

adverse witnesses (unless the hearing officer specificdly finds good cause for not

allowing confrontation); (e) a'neutrd and detached hearing body' such asatraditional

parole board, members of which need not be judicial officers or lawyers; and (f) a

written statement by the factfinders as to the evidence relied on and reasons for

revoking parole.
Morrissey, 408 U.S. at 489. The second stage of parole revocation should not, however, be equated
withafull criminal prosecution. I1d. The due process requirementsfor arevocation hearing defined
inMorrissey are codified in MicH. Comp. LAws § 791.240a. Consistent with Morrissey, Michigan
law additionally confers upon an accused parolee theright to present relevant evidencein mitigation

of the charges against him, including testimony, documentary evidence, and the confrontation and

cross-examination of adverse witnesses. MicH. Comp. LAws 8§ 791.240a(2)(b)-(d).
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It isclear from documents Petitioner attachesto his application that he received due
processunder Morrissey at the January 11, 2006 hearing. He received written notice of the claimed
paroleviolation and disclosure of the evidence against him (see January 3, 2006 |etter from Rachel
Waterbury at MDOC to attorney Theodore Johnson and attachments, Pet. Exh. p 60); aneutral and
detached hearing body (see January 11, 2006 Parole Violation Arraignment Summary and Parole
Board Action, Pet. Exh. p 80); and a written statement by the board regarding the evidence relied
upon and the reasons for revoking parole (Id.). Significantly, Petitioner had the benefit of counsel
at thehearing. (SeeJanuary 4, 2006 |etter from Theodore Johnson to Petitioner, Pet. Exh. p 61; Pet.
Exh. pp 60, 80.) Furthermore, on December 27, 2005, Petitioner had executed an agreement with
the parole board in which he pleaded guilty to receiving and concealing stolen property and waived
the appearance of his parole agent; in exchange the Office of Field Programs and hearing
administrator recommended a 12-month continuance. (See December 5, 2005 Office of Field
Programs Plea Offer, Pet. Exh. p 90; Pet. Exh. pp 61, 80.) In so doing, Petitioner waived his right
to cross-examine his parole agent; his plea agreement also transformed his revocation hearing into
amitigation hearing. (See Pet. Exh. p 61.) However, at the hearing, Petitioner waived hisright to
present mitigating evidence, (see Pet. Exh. p 80), in effect waiving hisright to present any evidence
on his behalf. Petitioner admitted that he had pawned property that had been stolen. (Id.) The
parole board recommended precisely what Petitioner had plea-bargained for, that is, a 12-month
continuance. (See Pet. Exh. p 81.) Inlight of these facts, Petitioner received due process at the
January 2006 hearing and therefore fails to state a violation of his rights under the Due Process

Clause.
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B. The March 2006 denial of parole did not violate Petitioner’s
liberty interests.

Petitioner next argues that the parole board violated his liberty interests, and relied
on inaccurate information in denying him parole, on March 29, 2006. Thereisno constitutional or
inherent right to be conditionally rel eased before the expiration of a prison sentence. Greenholtzv.
Inmates of Neb. Penal & Corr. Complex, 442 U.S. 1, 7 (1979). Although a state may establish a
parole system, it has no duty to do so, and thus, the presence of a parole system by itself does not
giverisetoaconstitutionally-protected liberty interest in parolerelease. 1d.; Bd. of Pardonsv. Allen,
482 U.S. 369, 373 (1987). Rather, aliberty interest ispresent only if state law entitles an inmate to
release on parole. Inmatesof Orient Corr. Inst. v. Ohio Sate Adult Parole Auth., 929 F.2d 233, 235
(6th Cir. 1991).

In Sweeton v. Brown, 27 F.3d 1162, 1164-65 (6th Cir. 1994) (en banc), the Sixth
Circuit, noting “the broad powers of the Michigan procedural authoritiesto deny parole,” held that
the Michigan system does not create aliberty interest in parole. Subsequent toits 1994 decision, the
Sixth Circuit has recognized the continuing validity of Sweeton and has continued to find that
Michigan’'s parole scheme creates no liberty interest in being released on parole. See Ward v.
Segall, No. 03-1804, 2004 WL 614581, at *1 (6th Cir. Mar 24, 2004); Martin v. Ohio Adult Parole
Auth., No. 03-3642, 2003 WL 22976604, at * 1 (6th Cir. Dec. 8, 2003); Bullock v. McGinnis, No.
00-1591, 2001 WL 180978, at *2 (6th Cir. Feb. 14, 2001); Turnboe v. Stegall, No. 00-1182, 2000
WL 1679478, a *1 (6th Cir. Nov. 1, 2000); Hawkins v. Abramajtys, No. 99-1995, 2000 WL
1434695, at * 2 (6th Cir. Sept. 19, 2000); Irvinv. Mich. Parole Bd., No. 99-1817, 2000 WL 800029,

at *2 (6th Cir. June 14, 2000); Clifton v. Gach, No. 98-2239, 1999 WL 1253069, at * 1 (6th Cir. Dec.
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17, 1999). Also, in unpublished decisions, the Sixth Circuit has held that particular parts of
Michigan’ sstatutory parole schemedo not createaliberty interestin parole. SeeFifer v. Mich. Dep't
of Corr., No. 96-2322, 1997 WL 681518, a *1 (6th Cir. Oct. 30, 1997); Moran v. McGinnis, No.
95-1330, 1996 WL 304344, a * 2 (6th Cir. June 5, 1996); Leaphart v. Gach, No. 95-1639, 1995 WL
734480, at * 2 (6th Cir. Dec. 11, 1995); Vertin v. Gabry, No. 94-2267, 1995 WL 613692, a * 1 (6th
Cir. Oct. 18, 1995); Neff v. Johnson, No. 92-1818, 1993 WL 11880, at * 1 (6th Cir. Jan. 21, 1993);
Janiskee v. Mich. Dep’t of Corr., No. 91-1103, 1991 WL 76181, at *1 (6th Cir. May 9, 1991);
Haynes v. Hudson, No. 89-2006, 1990 WL 41025, at *1 (6th Cir. Apr. 10, 1990). Finaly, the
Michigan Supreme Court hasrecognized that thereisno liberty interest in parol e under the Michigan
system. Glover v. Mich. ParoleBd., 596 N.W.2d 598, 603-04 (Mich. 1999). Accordingly, Petitioner
has no liberty interest at stake. Because Petitioner has no liberty interest a stake, hefailsto state a
claim for aviolation of his procedural due processrights. See Swveeton, 27 F.3d at 1164-65.
Furthermore, the presence of specific parole guidelines does not lead to the
conclusion that parole release is mandated upon reaching a*high probability of parole.” A state’s
scheme may be specific or general in defining the factors to be considered by the parole authority
without necessarily mandating parole. Greenholtz, 442 U.S. at 7-8. At thetime that Sweeton was
decided, there were statutory factorsto be considered by the parole board. See Sweeton, 27 F.3d at
1164 n.1 (noting that MicH. Comp. LAws § 791.235 listed “ alarge number of factors to be taken
into account by theboard.”) Although the current parole guidelines may be more detailed than the
former statutory provision, they are still nothing more than factorsthat are considered by the board
in assessing whether parole is appropriate. The fact that the Michigan Parole Board must follow

their own procedural statutes and regulations regarding parole does not raisean issue of federal due
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process. Id. at 1165. Thisisparticularly so in light of thefact that the guidelines do not state that
the prisoner “must” or “shall” be paroled if the prisoner scores in a certain category; rather, the
guidelines still speak in terms of probability, thus leaving the ultimate determination of parole
releasewith the parole board. Inan unpublished decision, the Sixth Circuit hasfound that wherethe
ultimate decision regarding parol e rests with the parole board, a prisoner has no protectabl e interest
in asystem which determined a*“ grid score” for when hewould be eligiblefor parole. Moran, 1996
WL 304344, a *2; accord Agedl v. Dahlman, No. 90-3459, 1991 WL 7102, at *1 (6th Cir. Jan. 25,
1991) (where statute and guidelines place parole decision in hands of the board, thereis no liberty
interest). Because Petitioner has no liberty interest a stake, his due process clam must fail.
Petitioner’ srelated all egation that hisparole panel relied onfalseinformationto deny
hisparole also failsto state aclaim. Assuming that the parole board did rely on false information,
Petitioner’ sclaim does not present any constitutional violation. See Pukyrysv. Olson, No. 95-1778,
1996 WL 636140, at *1 (6th Cir. Oct. 30, 1996) (no constitutiond violation by having false
information placed in aprison file); Carson v. Little, No. 88-1505, 1989 WL 40171, at *1 (6th Cir.
Apr. 18, 1989) (inaccurate information in an inmate’s file does not amount to a constitutional
violation). Because Petitioner has no liberty interest in being paroled, Petitioner cannot show that
the false information was relied upon to a congtitutionally-significant degree. See Maiden v.
Johnson, No. 98-1479, 1999 WL 507207, at * 1 (6th Cir. June 10, 1999); Draughn v. Green, No. 97-
1263, 1999 WL 164915, at *2 (6th Cir. Mar. 12, 1999); Perotti v. Marshall, No. 85-3776, 1986 WL
16695, at * 1 (6th Cir. Mar. 14, 1986). Therefore, Petitioner failsto state aclaim for aviolation of

his liberty interests.
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Conclusion
In light of the foregoing, the Court will summarily dismiss Petitioner’ s application
pursuant to Rule 4 because he fails to state a claim for habeas corpus relief.

Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issue if Petitioner has demonstrated a
“substantial showing of adenial of a constitutional right.” 28 U.S.C. § 2253(c)(2). ThisCourt’s
dismissal of Petitioner’ saction under Rule4 of the Rules Governing § 2254 Casesisadetermination
that the habeas action, on its face, lacks sufficient merit to warrant service. It would be highly
unlikelyfor this Court to grant acertificate, thusindicating to the Sixth Circuit Court of Appeal sthat
an issue meritsreview, when the Court has aready determined that the actionis so lacking in merit
that service is not warranted. See Love v. Butler, 952 F.2d 10, (1st Cir. 1991) (it is “somewhat
anomalous’ for the court to summarily dismiss under Rule 4 and grant a certificate); Hendricks v.
Vasquez, 908 F.2d 490 (9th Cir. 1990) (requiring reversal where court summarily dismissed under
Rule 4 but granted certificate); Dory v. Comm'r of Corr. of the State of N. Y., 865 F.2d 44, 46 (2d
Cir. 1989) (it was “intrinsically contradictory” to grant a certificate when habeas action does not
warrant serviceunder Rule4); Williamsv. Kullman, 722 F.2d 1048, 1050 n.1 (2d Cir. 1983) (issuing
certificate would be inconsistent with a summary dismissal).

The Sixth Circuit Court of Appeals has disapproved issuance of blanket denials of
a certificate of appealability. Murphy v. Ohio, 263 F.3d 466 (6th Cir. 2001). Rather, the district
court must “engage in areasoned assessment of each claim” to determine whether a certificate is

warranted. |d. at 467. Each issue must be considered under the standards set forth by the Supreme
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Court in Sack v. McDaniel, 529 U.S. 473 (2000). Murphy, 263 F.3d at 467. Consequently, this
Court has examined each of Petitioner’s claims under the Sack standard.

Under Sack, 529 U.S. at 484, to warrant a grant of the certificate, “[t]he petitioner
must demonstrate that reasonable jurists would find the district court’s assessment of the
constitutional claimsdebatableor wrong.” Id. “A petitioner satisfiesthis standard by demonstrating
that . . . jurists could conclude the issues presented are adequate to deserve encouragement to
proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). In applying this standard, the
court may not conduct afull meritsreview, but must limit itsexamination to athreshold inquiry into
the underlying merit of petitioner’sclaims. Id.

The Court finds that reasonable jurists could not find that this Court’s dismissal of
each of Petitioner’s claims was debatable or wrong. Petitioner was afforded due process at his
January 2006 parole revocation hearing, and was not denied any constitutional rights when he was
denied parolein March 2006. Therefore, the Court will deny Petitioner acertificateof appealability.

A Judgment consistent with this Opinion will be entered.

Date: May 24, 2006 /s/ Robert Holmes Bdll
ROBERT HOLMES BELL
CHIEF UNITED STATESDISTRICT JUDGE




