
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

            

RANDALL JAY CHERRY,

Plaintiff, Case No. 1:08-cv-925

v. Honorable Robert Holmes Bell 

CARMEN PALMER et al., 

Defendants.
____________________________________/

OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis.  Under the Prison Litigation

Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996), the Court is required to dismiss any

prisoner action brought under federal law if the complaint is frivolous, malicious, fails to state a

claim upon which relief can be granted, or seeks monetary relief from a defendant immune from such

relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro

se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s

allegations as true, unless they are clearly irrational or wholly incredible.  Denton v. Hernandez, 504

U.S. 25, 33 (1992). Applying these standards, Plaintiff’s action will be dismissed for failure to state

a claim.
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Discussion

I. Factual allegations

Plaintiff is currently incarcerated at Muskegon Correctional Facility (MCF) serving

a life sentence for first-degree murder, MICH. COMP. LAWS § 750.316.  In his pro se complaint,

Plaintiff asserts the Michigan Reformatory (RMI) and Michigan Department of Corrections (MDOC)

violated their own policies.  He also asserts that the RMI has violated the rulings of Hadix v.

Johnson, No. 4:92-cv-110 (W.D. Mich.).  (Compl. at 1-2, docket #1.)  Plaintiff further asserts that

the State of Michigan ignores Michigan law in violation of Plaintiff’s constitutional rights.  (Id. at

3-4.)  Plaintiff makes no specific factual allegations against Defendant Palmer.  

Plaintiff requests monetary damages and a “letter of recommendation for

commutation.”  (Id. at 6.)  

II. Immunity

Plaintiff may not maintain a § 1983 action against the MDOC, the State of

Michigan, or RMI, an administrative unit of the Michigan Department of Corrections.  Regardless

of the form of relief requested, the states and their departments are immune under the Eleventh

Amendment from suit in the federal courts, if the state has not waived immunity and Congress has

not expressly abrogated Eleventh Amendment immunity by statute.  See Pennhurst State Sch. &

Hosp. v. Halderman, 465 U.S. 89, 98-101 (1984); Alabama v. Pugh, 438 U.S. 781, 782 (1978);

O’Hara v. Wigginton, 24 F.3d 823, 826  (6th Cir. 1993).  Congress has not expressly abrogated

Eleventh Amendment immunity by statute, Quern v. Jordan, 440 U.S. 332, 341 (1979), and the State

of Michigan has not consented to civil rights suits in federal court.  Abick v. Michigan, 803 F.2d 874,

877 (6th Cir. 1986).  In numerous unpublished opinions, the Sixth Circuit has specifically held that
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the MDOC is absolutely immune from suit under the Eleventh Amendment.  See, e.g., Turnboe v.

Stegall, No. 00-1182, 2000 WL1679478, at *2 (6th Cir. Nov. 1, 2000); Erdman v. Mich. Dep’t of

Corr., No. 94-2109, 1995 WL 150341, at *1 (6th Cir. Apr. 5, 1995); Cullens v. Bemis, No. 92-1582,

1992 WL 337688, at *1 (6th Cir. Nov. 18, 1992); Adams v. Mich. Dep’t of Corr., No. 86-1803, 1987

WL 36006, at *1 (6th Cir. May 7, 1987).  In addition, neither the State of Michigan, a prison nor a

state corrections department is not a “person” who may be sued under § 1983 for money damages.

See Lapides v. Bd. of Regents, 535 U.S. 613 (2002) (citing Will v. Mich. Dep’t of State Police, 491

U.S. 58 (1989)).  Therefore, the Court dismisses the Michigan Department of Corrections, the State

of Michigan and the Michigan Reformatory.

III. Failure to state a claim

A complaint may be dismissed for failure to state a claim if “‘it fails to give the

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atlantic

Corp. v. Twombly, 127 S. Ct. 1955, 1964 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 45-46

(1957)); see also Hishon v. King & Spalding, 467 U.S. 69, 73 (1984).   The standard requires that

a “complaint must contain either direct or inferential allegations respecting all the material elements

to sustain a recovery under some viable legal theory.”  Glassner v. R.J. Reynolds Tobacco Co., 223

F.3d 343, 346 (6th Cir. 2001).  While a complaint need not contain detailed factual allegations, a

plaintiff’s allegations must include more than labels and conclusions.  Twombley, 127 S. Ct. at 1965;

Lewis v. ACB Business Serv., Inc., 135 F.3d 389, 405 (6th Cir. 1998) (holding that a court need not

accept as true legal conclusions or unwarranted factual inferences).  The court must determine

whether the complaint contains “enough facts to state a claim to relief that is plausible on its face.”
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Twombly, 127 S. Ct. at 1974; see also United States v. Ford Motor Co., 532 F.3d 496, 503 (6th Cir.

2008); United States ex rel. Bledsoe v. Comty. Health Sys., Inc., 501 F.3d 493, 502 (6th Cir. 2007)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right

secured by the federal Constitution or laws and must show that the deprivation was committed by

a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.

Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal

rights, not a source of substantive rights itself, the first step in an action under § 1983 is to identify

the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994).

A. Violations of MDOC Policy and State Law

Defendants’ alleged failure to comply with an administrative rule or policy does not

itself rise to the level of a constitutional violation.  Laney v. Farley, 501 F.3d 577, 581 n.2 (6th Cir.

2007); Smith v. Freland, 954 F.2d 343, 347-48 (6th Cir. 1992); Barber v. City of Salem, 953 F.2d

232, 240 (6th Cir. 1992); Spruytte v. Walters, 753 F.2d 498, 508-09 (6th Cir. 1985); McVeigh v.

Bartlett, No. 94-23347, 1995 WL 236687 at *1 (6th Cir. Apr. 21, 1995) (failure to follow policy

directive does not rise to the level of a constitutional violation because policy directive does not

create a protectable liberty interest).  

Section 1983 is addressed to remedying violations of federal law, not state law.

Lugar v. Edmondson Oil Co., 457 U.S. 922, 924 (1982); Laney, 501 F.3d at 580-81; Pyles v. Raisor,

60 F.3d 1211, 1215 (6th Cir. 1995); Sweeton v. Brown, 27 F.3d 1162, 1166 (6th Cir. 1994).  To the

extent that Plaintiff’s complaint presents allegations under state law, this Court declines to exercise

jurisdiction.  The Sixth Circuit has stated that district courts should generally decline to exercise

supplemental jurisdiction over state law claims under these circumstances.  See Landefeld v. Marion
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Gen. Hosp., Inc., 994 F.2d 1178, 1182 (6th Cir. 1993);  Hawley v. Burke, No. 97-1853, 1998 WL

384557, at *2 (6th Cir. June 18, 1998).  These claims will be dismissed without prejudice.

B. Violations of Hadix

Petitioner asserts that the Michigan Reformatory has violated the “reforms mandated

in Hadix.”  (Compl. at 2.)  Any claim that the Court’s rulings in the Hadix matter are not being

followed are properly brought within that case.  Therefore, Plaintiff’s claim is not properly brought

in this action.

C. Conclusory Allegations

Conclusory allegations of unconstitutional conduct without specific factual

allegations fail to state a claim under § 1983.  See Lillard v. Shelby County Bd. of Educ., 76 F.3d

716, 726 (6th Cir. 1996) (citing Chapman v. City of Detroit, 808 F.2d 459, 465 (6th Cir. 1986));

Smith v. Rose, 760 F.2d 102, 106 (6th Cir. 1985); Turnboe v. Stegall, No. 00-1182, 2000 WL

1679478, at *2 (6th Cir. Nov. 1, 2000).  Plaintiff’s only claim against Defendant Palmer is that she

violated “the law.”  (Compl. at 1.)  This alone is insufficient to state a claim against Defendant

Palmer. 

Conclusion

Having conducted the review now required by the Prison Litigation Reform Act, the

Court determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28

U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  

The Court must next decide whether an appeal of this action would be in good faith

within the meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611

(6th Cir. 1997).  For the same reasons that the Court dismisses the action, the Court discerns no
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good-faith basis for an appeal.  Should Plaintiff appeal this decision, the Court will assess the

$455.00 appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless

Plaintiff is barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).

If he is barred, he will be required to pay the $455.00 appellate filing fee in one lump sum. 

 This is a dismissal as described by 28 U.S.C. § 1915(g).  

A Judgment consistent with this Opinion will be entered.

Dated: November 5, 2008 /s/ Robert Holmes Bell                                  
ROBERT HOLMES BELL
UNITED STATES DISTRICT JUDGE


