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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TIMOTHY ALLEN GIBBS,

Plaintiff, Case No. 1:08-cv-1072
V. Honorable Janet T. Neff
R. BERTRAM et al.,
Defendants.
/
OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial
partial filing fee. Under the Prison Litigation Reform Act, PuB. L. No. 104-134, 110 STAT. 1321
(1996), the Court is required to dismiss any prisoner action brought under federal law if the
complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant immune from such relief. 28 U.S.C. 88 1915(e)(2), 1915A,; 42
U.S.C. § 1997e(c). The Court must read Plaintiff’s pro se complaint indulgently, see Haines v.
Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly
irrational or wholly incredible. Denton v. Hernandez, 504 U.S. 25, 33 (1992). Applying these

standards, Plaintiff’s action will be dismissed for failure to state a claim.
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Discussion

1. Factual allegations

Plaintiff Timothy Allen Gibbs presently is incarcerated with the Michigan
Department of Corrections (MDOC) and housed at the Saginaw Correctional Facility, though the
actions he complains of occurred while he was housed at the Muskegon Correctional Facility
(MCF). Plaintiff sues MDOC Manager of Grievance and Appeals J. Armstrong and the following
MCF employees: Warden S. Harry; Acting Deputy Warden Michael Singleton; Acting Grievance
Coordinator M. Brevard; Inspector Shawn Brewer; Assistant Resident Unit Supervisor William
Wright; Hearing Investigator (unknown) Brinkman; Administrative Law Judge D.J. Pallas;
Corrections Officer (unknown) Roberts; Lieutenant (unknown) Calliger; and Resident Unit Officers
(RUOs) R. Bertram, K. Witham, J. Rowell, and J. Anthony.

According to the allegations of the complaint, on May 5, 2008, Defendant Bertram
confiscated Plaintiff’s typewriter and a box of radio parts. Bertram took the typewriter to Defendant
Wright’s office and, in the company of Defendants Witham and Rowell, Bertram opened the
typewriter with a screwdriver. Bertram found two homemade knives, or “shanks.” Witham called
to have Plaintiff taken to segregation and, after he was joined by Calliger, Witham escorted Plaintiff
to segregation. Later that evening, Defendant Calliger reviewed with Plaintiff a major misconduct
ticket that had been issued for possession of a weapon. In the interim, Defendant Rowell packed
Plaintiff’s property and took it to the property room. Rowell packed a G.E. Super Il Radio and noted
that Plaintiff possessed a typewriter. Rowell placed the typewriter in the control center.

Defendant Pellas subsequently found Plaintiff guilty of the major misconduct. A few

days later, Plaintiff was transferred to the Saginaw Correctional Facility. Shortly before his transfer



Defendant Anthony asked Plaintiff to sign the notice of intent to destroy his typewriter and radio.
Plaintiff refused, but authorized disposal of the contraband radio parts. Plaintiff alleges that, in
contravention to MDOC policy, neither his radio nor his typewriter were transferred to the Saginaw
Correctional Facility. Plaintiff filed and appealed a grievance, which was denied by Defendant
Brevard at Step I, by Defendant Harry at Step 11 and by Defendant Armstrong at Step I11.

Plaintiff contends that he was deprived of his property without due process, in
violation of the Fourteenth Amendment. He also alleges that, in denying his grievances, Defendants
Brevard, Harry and Armstrong conspired to cover up the due process violation. Inaddition, Plaintiff
alleges that, by stealing his memory typewriter, Defendants impaired his right of access to the courts
because the memory contained several legal files. Finally, Plaintiff alleges that Defendants’ conduct
violated various departmental policies.

Plaintiff seeks the return of his legal property and damages.

1. Failure to state a claim

A complaint may be dismissed for failure to state a claim if “‘it fails to give the
defendant fair notice of what the . . . claim is and the grounds upon which it rests.”” Bell Atlantic
Corp. v. Twombly, 127 S. Ct. 1955, 1964 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 45-46
(1957)); see also Hishon v. King & Spalding, 467 U.S. 69, 73 (1984). The standard requires that
a “complaint must contain either direct or inferential allegations respecting all the material elements
to sustain a recovery under some viable legal theory.” Glassner v. R.J. Reynolds Tobacco Co., 223
F.3d 343, 346 (6th Cir. 2001). While a complaint need not contain detailed factual allegations, a
plaintiff’s allegations must include more than labels and conclusions. Twombley, 127 S. Ct. at 1965;

Lewis v. ACB Business Serv., Inc., 135 F.3d 389, 405 (6th Cir. 1998) (holding that a court need not



accept as true legal conclusions or unwarranted factual inferences). The court must determine
whether the complaint contains “enough facts to state a claim to relief that is plausible on its face.”
Twombly, 127 S. Ct. at 1974, see also United States v. Ford Motor Co., 532 F.3d 496, 503 (6th Cir.
2008); United States ex rel. Bledsoe v. Comty. Health Sys., Inc., 501 F.3d 493, 502 (6th Cir. 2007)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a
right secured by the federal Constitution or laws and must show that the deprivation was committed
by a person acting under color of state law. West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr.
Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996). Because 8 1983 is a method for vindicating federal
rights, not a source of substantive rights itself, the first step in an action under § 1983 is to identify
the specific constitutional right allegedly infringed. Albright v. Oliver, 510 U.S. 266, 271 (1994).

A Due Process

Plaintiff alleges that he has been deprived of his property without due process of law.
Plaintiff’s procedural due process claim is barred by the doctrine of Parratt v. Taylor, 451 U.S. 527
(1981), overruled in other part by Daniels v. Williams, 474 U.S. 327 (1986). Under Parratt, a
person deprived of property by a “random and unauthorized act” of a state employee has no federal
due process claim unless the state fails to afford an adequate post-deprivation remedy. If an
adequate post-deprivation remedy exists, the deprivation, although real, is not “without due process
of law.” Parratt, 451 U.S. at 537. This rule applies to both negligent and intentional deprivation
of property, as long as the deprivation was not done pursuant to an established state procedure. See
Hudson v. Palmer, 468 U.S. 517, 530-36 (1984). Because Plaintiff’s claim is premised upon
allegedly unauthorized negligent or intentional acts of state officials, he must plead and prove the

inadequacy of state post-deprivation remedies. See Copeland v. Machulis, 57 F.3d 476, 479-80 (6th



Cir. 1995); Gibbs v. Hopkins, 10 F.3d 373, 378 (6th Cir. 1993). Under settled Sixth Circuit authori-
ty, a prisoner’s failure to sustain this burden requires dismissal of his § 1983 due-process action.
See Brooks v. Dutton, 751 F.2d 197 (6th Cir. 1985).

Plaintiff has not sustained his burden in this case. Plaintiff has not alleged that state
post-deprivation remedies are inadequate. Moreover, numerous state post-deprivation remedies are
available to him. First, a prisoner who incurs a loss through no fault of his own may petition the
institution’s Prisoner Benefit Fund for compensation. MicH. DEP’T OF CORR., Policy Directive
04.07.112, 1 B (effective Nov. 15, 2004). Aggrieved prisoners may also submit claims for property
loss of less than $1,000 to the State Administrative Board. MicH. Comp. LAWS § 600.6419; Policy
Directive, 04.07.112, 1 B. Alternatively, Michigan law authorizes actions in the Court of Claims
asserting tort or contract claims “against the state and any of its departments, commissions, boards,
institutions, arms, or agencies.” MiICH. Comp. LAwsS 8 600.6419(1)(a). The Sixth Circuit
specifically has held that Michigan provides adequate post-deprivation remedies for deprivation of
property. See Copeland, 57 F.3d at 480. Plaintiff does not allege any reason why a state-court
action would not afford him complete relief for the deprivation, either negligent or intentional, of
his personal property. Accordingly, Plaintiff fails to state a due process claim.

B. Access to the Courts

Plaintiff next claims that, because he had a number of legal files stored on his
memory typewriter, confiscation of the typewriter has impaired his right of access to the courts. It
is well established that prisoners have a constitutional right of access to the courts. Bounds v. Smith,
430 U.S. 817, 821 (1977). The principal issue in Bounds was whether the states must protect the

right of access to the courts by providing law libraries or alternative sources of legal information for



prisoners. 1d. at 817. The Court further noted that in addition to law libraries or alternative sources
of legal knowledge, the states must provide indigent inmates with “paper and pen to draft legal
documents, notarial services to authenticate them, and with stamps to mail them.” Id. at 824-25.
An indigent prisoner’s constitutional right to legal resources and materials is not, however, without
limit. In order to state a viable claim for interference with his access to the courts, a plaintiff must
show “actual injury.” Lewis v. Casey, 518 U.S. 343, 349 (1996); see also Talley-Bey v. Knebl, 168
F.3d 884, 886 (6th Cir. 1999); Knop v. Johnson, 977 F.2d 996, 1000 (6th Cir. 1992); Ryder v.
Ochten, No. 96-2043, 1997 WL 720482, at *1-2 (6th Cir. Nov. 12, 1997).
The Supreme Court has strictly limited the types of cases for which there may be an

actual injury:

Bounds does not guarantee inmates the wherewithal to transform themselves into

litigating engines capable of filing everything from shareholder derivative actions to

slip-and-fall claims. The tools it requires to be provided are those that the inmates

need in order to attack their sentences, directly or collaterally, and in order to

challenge the conditions of their confinement. Impairment of any other litigating

capacity is simply one of the incidental (and perfectly constitutional) consequences

of conviction and incarceration.
Lewis, 518 U.S. at 355. “Thus, a prisoner’s right to access the courts extends to direct appeals,
habeas corpus applications, and civil rights claims only.” Thaddeus-Xv. Blatter, 175 F.3d 378, 391
(6th Cir. 1999) (en banc). Moreover, the underlying action must have asserted a non-frivolous
claim. Lewis, 518 U.S. at 353; accord Hadix v. Johnson, 182 F.3d 400, 405 (6th Cir. 1999) (Lewis
changed actual injury to include requirement that action be non-frivolous).

Further, the Supreme Court squarely has held that “the underlying cause of action. . .

is an element that must be described in the complaint, just as much as allegations must describe the

official acts frustrating the litigation.” Christopher v. Harbury, 536 U.S. 403, 415 (2002) (citing



Lewis, 518 U.S. at 353 & n.3). The Christopher Court held that, “[l]ike any other element of an
access claim, the underlying cause of action and its lost remedy must be addressed by allegations
in the complaint sufficient to give fair notice to a defendant.” Christopher, 536 U.S. at 416.

Here, Plaintiff has failed to describe the nature of the underlying legal claims
allegedly impaired by the confiscation of his typewriter. He also has failed to allege the manner in
which his pursuit of those claims has been impaired. His access-to-the-courts claim therefore fails
to state a claim.

C. Conspiracy

Plaintiff alleges that Defendants conspired to deprive him of his constitutional rights.
To maintain a cause of action for conspiracy under 42 U.S.C. § 1985(3), a plaintiff must establish
the following four elements: (1) a conspiracy involving two or more persons (2) for the purpose
of depriving, directly or indirectly, a person or class of persons of the equal protection of the laws
and (3) an act in furtherance of the conspiracy (4) which causes injury to a person or property, or
adeprivation of any right or privilege of a citizen of the United States. See Smithv. Thornburg, 136
F.3d 1070, 1078 (6th Cir. 1998) (citing Johnson v. Hills & Dales Gen. Hosp., 40 F.3d 837, 839 (6th
Cir.1994)). As previously discussed, Plaintiff has failed to allege either a due process or access-to-
the-courts claim. Because he alleges no constitutional deprivation, Plaintiff fails to allege a
necessary element of conspiracy. See Farhat v. Jopke, 370 F.3d 580, 599 (6th Cir. 2004).

D. State Law

Plaintiff alleges that Defendants violated MDOC policy when they failed to forward

his personal property to the facility to which he was transferred. Defendants’ alleged failure to

comply with an administrative rule or policy does not itself rise to the level of a constitutional



violation. Laney v. Farley, 501 F.3d 577, 581 n.2 (6th Cir. 2007); Smith v. Freland, 954 F.2d 343,
347-48 (6th Cir. 1992); Barber v. City of Salem, 953 F.2d 232, 240 (6th Cir. 1992); Spruytte v.
Walters, 753 F.2d 498, 508-09 (6th Cir. 1985); McVeigh v. Bartlett, No. 94-23347, 1995 WL
236687, at *1 (6th Cir. Apr. 21, 1995) (failure to follow policy directive does not rise to the level
of a constitutional violation because policy directive does not create a protectable liberty interest).
Section 1983 is addressed to remedying violations of federal law, not state law. Lugar v.
Edmondson Oil Co., 457 U.S. 922, 924 (1982); Laney, 501 F.3d at 580-81.

Moreover, to the extent that Plaintiff’s complaint presents claims under state law, this
Court declines to exercise jurisdiction. “Where adistrict court has exercised jurisdiction over a state
law claim solely by virtue of supplemental jurisdiction and the federal claims are dismissed prior
to trial, the state law claims should be dismissed without reaching their merits.” Coleman v. Huff,
No. 97-1916, 1998 WL 476226, at *1 (6th Cir. Aug. 3, 1998) (citing Faughender v. City of N.
Olmsted, Ohio, 927 F.2d 909, 917 (6th Cir. 1991)); see also Landefeld v. Marion Gen. Hosp., Inc.,
994 F.2d 1178, 1182 (6th Cir. 1993).

Conclusion

Having conducted the review now required by the Prison Litigation Reform Act, the
Court determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28
U.S.C. 88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢(c).

The Court must next decide whether an appeal of this action would be in good faith
within the meaning of 28 U.S.C. § 1915(a)(3). See McGore v. Wrigglesworth, 114 F.3d 601, 611
(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no

good-faith basis for an appeal. Should Plaintiff appeal this decision, the Court will assess the



$455.00 appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).
If he is barred, he will be required to pay the $455.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A Judgment consistent with this Opinion will be entered.

Dated: December 18, 2008 s/ Janet T. Neff

JANET T. NEFF
United States District Judge




