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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

RAYMOND LEE YATES,
Plaintiff, Hon. Janet T. Neff
V. Case No. 1:09-CV-934

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

REPORT AND RECOMMENDATION

This is an action pursuant to Section 205(g) of the Social Security Act, 42 U.S.C.
8 405(qg), to review a final decision of the Comnuossir of Social Securityenying Plaintiff’s claim
for Disability Insurance Benefits (DIB) under Tillleof the Social Security Act. Section 405(g)
limits the Court to a review of the adminigiva record, and providdbat if the Commissioner’s
decision is supported by substantial evidence, it shall be conclusive. Pursuant to 28 U.S.C. §
636(b)(1)(B), authorizing United States Magistraielges to submit proposed findings of fact and
recommendations for disposition of social secuajpeals, the undersigned recommends that the

Commissioner’s decision ladfirmed.
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STANDARD OF REVIEW

The Court’s jurisdiction is confined toreview of the Commissioner’s decision and
of the record made in the administrative hearing proc8se Willbanks v. Sec’y of Health and
Human Service847 F.2d 301, 303 (6th Cir. 1988). The scogaditial review in a social security
case is limited to determining whether the Commissioner applied the proper legal standards in
making her decision and whether there existhérecord substantiavidence supporting that
decision.See Brainard v. Sec’y of Health and Human Seryi®@8 F.2d 679, 681 (6th Cir. 1989).

The Court may not conduct a de novo esviof the case, resolve evidentiary
conflicts, or decide questions of credibilitiee Garner v. Heckle745 F.2d 383, 387 (6th Cir.
1984). Itis the Commissioner who is charged \iiitding the facts relevant to an application for
disability benefits, and her findings are conclusive provided they are supported by substantial
evidence.See42 U.S.C. § 405(g). Substantial evidence is more than a scintilla, but less than a
preponderanceSee Cohen v. Sec'’y of Dep’t of Health and Human Sep@6dé4-.2d 524, 528 (6th
Cir. 1992) (citation®mitted). It is such relevant ewddce as a reasonable mind might accept as
adequate to support a conclusi@ee Richardson v. Perale®¥)2 U.S. 389, 401 (1971Bpgle v.
Sullivan 998 F.2d 342, 347 (6th Cir. 1993). In determining the substantiality of the evidence, the
Court must consider the evidence on the recom\sblole and take into account whatever in the
record fairly detracts from its weigh&ee Richardson v. Sec’y of Health and Human Serviéés
F.2d 962, 963 (6th Cir. 1984).

As has been widely recognized, the substantial evidence standard presupposes the
existence of a zone within wii¢he decision maker can properly rule either way, without judicial

interference. See Mullen v. BoweB00 F.2d 535, 545 (6th Cir. 1986) (citation omitted). This



standard affords to the administrative decisiorkenaonsiderable latitude, and indicates that a
decision supported by substantial evidence will noelersed simply because the evidence would

have supported a contrary decisi®@ee Bogle998 F.2d at 34 Mullen, 800 F.2d at 545.

PROCEDURAL POSTURE

Plaintiff was 54 years of age as of the dateinsured status expired. (Tr. 20). He
successfully completed high school and worked presly as a truck driver, security guard, dry wall
hanger, and forklift operator. (Tr. 20, 149, 171-75).

Plaintiff applied for benefits on Jurd8, 2005, alleging that he had been disabled
since June 1, 2000, due to nerve and back probkmhsitis, and hearing loss. (Tr. 135-37, 148).
Plaintiff's application was denied, after which timerequested a hearing before an Administrative
Law Judge (ALJ). Plaintiff appeared before ARussell Barone, who deniédaintiff's claim. (Tr.
25-31). This decision was subsequently vacditedever, because Plaifftilid not timely receive
a copy of this determination. (Tr. 24).

On September 18, 2008, Plaintiff appeared before ALJ William King, with testimony
being offered by Plaintiff and votianal expert, Paul Delmar. (T627-75). In a written decision
dated March 5, 2009, the ALJ determined that Plaintiff failed to establish that he was disabled prior
to the expiration of his insured status. (Tr.223: The Appeals Council declined to review the
ALJ’'s determination, rendering it the Commissioner’s final decision in the matter. (Tr. 5-8).
Plaintiff subsequently initiated this pro*sepeal pursuant to 42 UCS.§ 405(g), seeking judicial

review of the ALJ’s decision.

! Plaintiff was represented by legal counsehatadministrative hearing below. (Tr. 13).
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Plaintiff's insured status expired on Decem®g, 2002. (Tr. 14). To be eligible for
Disability Insurance Benefits undettl€ Il of the Social Security Act, Plaintiff must establish that
he became disabled prior to the expiration of his insured st&es42 U.S.C. § 423Moon v.
Sullivan 923 F.2d 1175, 1182 (6th Cir. 1990).

In May, 2005, Plaintiff submitted an applicat for Supplemental Security Insurance
(SSI) benefits which was apprale(Tr. 13). In January 2006, the Veterans Administration also

determined that Plaintiff was twenty percent disabled effective March 30, 2005. (Tr. 609-23).

RELEVANT MEDICAL HISTORY

X-rays of Plaintiff’'s lumbosacral spine, taken on March 21, 1994, revealed “early
arthritic changes” at L4, L5, and S1. (Tr. 504). There was “minimal” joint space narrowing,
however, and the height of the vertebral bodies was “well maintained.” (Tr. 504).

On July 22, 1996, Plaintiff participated in a neurosurgery examination. (Tr. 499).
Plaintiff reported earlier that yee began experiencing episodesigit hemifacial spasm. (Tr.
499). An MRI examination of Plaintiff's brain revealed evidence of a “small” infarct on the left, but
“nothing on the right to explain his spasm.” (499). Specifically, the doctor noted that he “could
not identify any enlarged vascular structuresuad the facial nerve.” (Tr. 499). The MRI also
revealed no evidence @¢pathologic intracranial enhancement” or “pathologic extraaxial fluid
collections.” (Tr. 344). The ventrical system a0 “normal.” (Tr. 344)Plaintiff was prescribed
Tegretol after which he reported that his “magpasm episodes have ceased almost completely.”
(Tr. 499). The doctor informed Plaintiff that he could undergo a “microvascular decompression”

procedure to treat his condition. (Tr. 499). @oetor, however, noting “the apparent response of



his spasm to Tegretol and the relative lacttisbility the minor twitching causes,” recommended
to Plaintiff that he not undergo the procedure. (Tr. 499).

On May 20, 2002, Plaintiff was examined Dy. Rhodes. (Tr. 334). Plaintiff
reported that he was experiencing pain in lgktrshoulder and numbnesshis right index finger.

(Tr. 334). Plaintiff also reportethat he was presently employed as “a drywall hanger.” (Tr. 334).
An examination of Plaintiff’'s shoulder revealddnderness,” but Plaintiff exhibited full range of
motion. (Tr. 334). An examination of Plaiifis right wrist revealed tenderness and a positive
Tinel's test. (Tr. 334). X-rays of Plaintiff's right shoulder revealed “mild acromioclavicular and
glenohumeral change.” (Tr. 356). X-rays of Ridf’'s cervical spine were “normal.” (Tr. 356).
Plaintiff was instructed to use hot packs and continue his medication. (Tr. 334). No work or
functional limitations were identified or imposed. (Tr. 334).

On November 1, 2003, Plaintiff reported to the emergency room complaining of chest
and abdominal pain. (Tr. 249). aritiff participated in an eleacardiogram, the results of which
were “normal.” (Tr. 250). X-rays of Plaintiffehest were “unremarkable.” (Tr. 250). Plaintiff
“had a complete blood count which was normal.” (Tr. 249). A “chem profile was normal except
a glucose of 126.” (Tr. 249-50). A cardiac enzyes was “negative.” (Tr. 250). The doctor
concluded that Plaintiff was likely experiencing costochondriti§Tr. 250). Plaintiff was
discharged from the emergency room “without any obvious distress.” (Tr. 250).

X-rays of Plaintiff's right knee, taken on July 14, 2004, revealed degenerative

changes, but no evidence of fraetutislocation, or joint space or soft tissue abnormality. (Tr. 271).

2 Costochondritis is an inflammation of the cartil#fggt connects a rib to the breastbone (stern@e$Costochondritis,
available at: http://www.mayoclinic.com/health/castondritis/DS00626 (last visited on September 20, 2010).
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X-rays of Plaintiff's chest, taken Septemli&r;, 2004, revealed degenerative changes of the dorsal
spine, but no evidence of acute disease. (Tr. 3R2ays of Plaintiff’'ships, taken the same day,
revealed degenerative changes of the loweblr spine. (Tr301). On December 30, 2004,
Plaintiff reported to his doctor that he was presently employed as “a drywaller.” (Tr. 315).

Following a January 31, 2005 examination, Plaintiff was diagnosed with bilateral
sensorineural hearing lo$$pr which he obtained hearingdai (Tr. 279-82).An April 4, 2005
examination of Plaintiff's ears revealed tiihé canals were “wide open” and “clean” and the
tympanic membranes were “intact and normal.” (Tr. 283). Plaintiff reported that he began using
hearing aids “a couple weeks ago and has been satigfted.” (Tr. 275). He stated that he was
receiving “good benefit” from the hearing aids. (Tr. 321).

On August 1, 2005, Plaintiff participated in an motor and sensory nerve conduction
examination, the results of which revealed thatvas suffering from “mild right chronic lateral
epicondylitis” with “no electrodiagnostic study evidence of carpal tunnel syndrome or median
neuropathy.” (Tr. 571-72). X-rays of Plaintiff’'s lumbosacral spine, taken on September 13, 2005,
revealed degenerative disc disease at L4-5 andlL3T$. 391-92). X-rays of Plaintiff’s hips, taken

the same day, revealed “moderate” osteoarthritis. (Tr. 392).

% Sensorineural hearing loss (also referred to as nerve deafness) occurs when the nerves of the inner ear become damage
and do not properly transmit their signals to the brain.See Hearing Loss, available at:
http://mww.ucsfhealth.org/adult/medical_servieeslio/hearingloss/conditions/hearinglosgisihtml (last visited on Septembe
20, 2010).



On October 10, 2005, Kelly Distefahoompleted a report concerning Plaintiff's
functional abilities. (Tr. 336-43). The doctor repdrtieat Plaintiff could occasionally lift less than
10 pounds. (Tr. 337). She reportkbdt during an 8-hour workday,dtiff could sit for less than
6 hours and stand/walk for less than 2 hours. (Tr. 337). The doctor also reported that Plaintiff's
ability to push/pull, reach, and perform handlindiogering operations was “limited.” (Tr. 339).

Dr. Distefano did not, however, indicate theted@n which Plaintiff first experienced such
limitations. (Tr. 336-43).

X-rays of Plaintiff's lumbar spine, taken on October 14, 2005, revealed “marked”
degenerative changes at L4-5 and L5-S1. (Tr. 351-52).

On May 10, 2006, Plaintiff reported to the emergency room after experiencing “a
heavy feeling in his chest.” (Tr. 442). The doctor also observed that Plaintiff “hangs drywall
occasionally, so he is pretty active.” (Tr. 44Zhe results of an electrocardiogram were “normal”
and x-rays of Plaintiff's chest revealed nadence of abnormality. (Tr. 446). A CT scan of
Plaintiff's chest revealed: (1) no evidence of pulmonary emboli; (2) “minimal” right lower lobe
scarring; (3) thoracic spondylosis; and (4) atherosclerotic changes of the aorta. (Tr. 458).

On June 9, 2006, Plaintiff participatedan ophthalmology examination, the results
of which revealed: (1) “diabetewithout retinopathy;” (2) “ptosisecondary to CN Il palsy without

pupil or EOM involvement;” (3) “physiologicatupping OU;” and (4) “refractive error with

* Itis not apparent from this document whether Ms. Distefano is a medital @r a physician’s assistant. The ALJ
found that Ms. Distefano was a physician’s assistant, a detgiamnvhich Plaintiff does not contest. The Court notes, hewev
that there is arguably conflicting evidence in the recagdnading Ms. Distefano’s professional status. (Tr. 332, 335, 45866].
Rather than attempt to resolve any potential dispute as tOistefano’s professional status, the Court will err in Plaistitvor
on this matter and has considered Ms. Distefano to be a medical doctor.

® The doctor noted that Plaintiff wasaghosed with diabetes in 2005. (Tr. 415).
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presbyopia.” (Tr.415-19). That sany, Plaintiff also participated in several other examinations.
X-rays of his right knee revealed “moderately adexhosteoarthritis.” (Tr. 389). X-rays of his left
knee revealed “minimal arthritis.” (Tr. 391). A G€an of his lumbar spine revealed degenerative
disc disease at L4-5 and L5-S1. (Tr. 390).

X-rays of Plaintiff's chest, taken dlarch 1, 2007, revealed thoracic spondylosis,
but no evidence of pulmonary infiltrates or pleural effusions. (Tr. 489).

On March 7, 2007, Dr. Distefano and Dr. A. Stagg completed an assessment of
Plaintiff's ability to perform work-related activitie§Tr. 467-70). The doctors reported that during
an 8-hour workday, Plaintiff can sit for 2 hoursyret for 30 minutes, and walk for 30 minutes. (Tr.
467). The doctors reported that Plaintiff alsquieed a sit-stand option. (Tr. 467). The doctors
reported that Plaintiff can never lift or carryeev5 pounds. (Tr. 467). The doctors reported that
Plaintiff can never stoop, squat, kneel, climb rafsfairs, crouch, crawl, or reach above shoulder
level. (Tr.468). On the portion of the fornatlstated, “Please identify supportive medical findings

and/or attach pertinent clinical notes or testltesuthe doctors stated “pt states 2001.” (Tr. 467).

ANALYSIS OF THE ALJ'S DECISION

The ALJ determined that as of the dateihsured status expired, Plaintiff suffered
from chronic lower back pain, a severe impairment that whether considered alone or in combination
with other impairments, failed to satisfy the reqoiests of any impairment identified in the Listing
of Impairments detailed in 20 C.F.R., Part 404, Subpart P, Appendix 1. (Tr. 17-18). The ALJ
concluded that through the date Plaintiff wasilestired he retained the ability to perform his past

relevant work as a security guard. (Tr. 18-2Z0he ALJ further determined that even if Plaintiff



was unable to perform his past relevant work, there existed a significant number of jobs which he
could perform despite his limitationgTr. 20-21). Accordingly, #n ALJ concluded that Plaintiff
was not disabled as defined by the Social Security Act.

The social security regulations articulatiéve-step sequential process for evaluating
disability. See20 C.F.R. 88 404.1520(a-f), 416.920(&-f)lf the Commissioner can make a
dispositive finding at any point in threview, no further fiding is required.See20 C.F.R. 88
404.1520(a), 416.920(a). The regulations also peouhat if a claimant suffers from a
nonexertional impairment as well as an exertiamalairment, both are considered in determining
his residual functional capacitysee20 C.F.R. 88 404.1545, 416.945.

The burden of establishing the right to béiseests squarely dplaintiff’'s shoulders,
and he can satisfy his burden by demonstratinghisampairments are so severe that he is unable
to perform his previous work, and cannot, coasity his age, education, and work experience,
perform any other substantial gainful employment existing in significant numbers in the national

economy.See42 U.S.C. 8 423(d)(2)(AX;ohen 964 F.2d at 528.

1. An individual who is working ah engaging in substantial gainful adwwill not be foundto be “disabled”
regardless of medical findings (20 C.F.R. 404.1520(b));

2. Anindividual who does not have a “severe impaint” will not be found “disabled” (20 C.F.R. 404.1520(c));

3. Ifanindividual is not working and is suffering from a severe impairment which meets the duration requirement and
which “meets or equals” a listed impairment in Appendix Subpart P of Regulations No. 4, a finding of “disabled”
will be made without consideration of vocational factors (20 C.F.R. 404.1520(d));

4. If an individual is capable of performing work he oe $tas done in the past, a finding of “not disabled” must be
made (20 C.F.R. 404.1520(e));

5. If anindividual's impairment is so severe aprexlude the performance of past work, other factors including age,
education, past work experience, and residual functional itgpacst be considered to determine if other work can
be performed (20 C.F.R. 404.1520(f)).



As noted, the Commissioner has established a five-step disability determination
procedure. While the burden pifoof shifts to the Commissioner at step five, Plaintiff bears the
burden of proof through step four of the prdgee, the point at which his residual functioning
capacity (RFC) is determinedsee Bowen v. Yucked82 U.S. 137, 146 n.5 (198%)alters v.
Comm’r of Soc. Secl27 F.3d 525, 528 (6th Cir. 1997) (ALJ determines RFC at step four, at which
point claimant bears the burden of proof).

With respect to Plaintiff's residual funenal capacity, the ALJ determined that as
of the date his insured status expired, Plaintttireed the capacity to perform work subject to the
following limitations: (1) he could lift and carB0 pounds occasionally and 20 pounds frequently;
(2) during an 8-hour workday he could stand/wal6 hours; (3) he required a sit/stand option; (4)
he could occasionally bend and climb stairs; afdhé=could not stoop. (Tr. 18). After reviewing
the relevant medical evidence, the Court concludes that the ALJ's determination as to Plaintiff's
RFC is supported by substantial evidence.

At the administrative hearing, the ALJ questioned a vocational expert concerning
Plaintiff's ability to perform work consistent withis RFC. The vocational expert testified that
Plaintiff, consistent with his RFC, would havedn able to perform his past relevant work as a
security guard. (Tr. 669-70). The vocational exp&o testified that there existed approximately
26,000 jobs in the state of Michigan which an wdlial with Plaintiff’'s RFC could perform, such
limitations notwithstanding. (Tr. 668-71). Thiepresents a significant number of joSge Born
v. Sec'’y of Health and Human Servic@23 F.2d 1168, 1174 (6th Cir. 1998lgll v. Bowen 837
F.2d 272, 274 (6th Cir. 1988\artin v. Commissioner of Social Secuyity 0 Fed. Appx. 369, 374

(6th Cir., Mar. 1, 2006).
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At the outset, it must be noted that becdisitiff is seekindd 1B benefits, he must
establish that he was disabled prior to tkgiation of his insured atus - December 31, 2002. In
his pro se pleadings, Plaiffiiepeatedly discusses laarrentimpairments and the extent to which
he ispresentlyimpaired. The Court does not question Plaintiff’'s assertion that he is presently
disabled. Considering that Plaintiff was sulpgently awarded SSI benefits, Plaintiff appears to
have demonstrated that hepiesentlydisabled. Nevertheless, to prevail on the current claim,
Plaintiff must establish that he was disabled prior to December 31, 2002.

Plaintiff also alleges various errors regarding the initial decision by ALJ Barone.
That decision is not presently relevant, howeves previously noted, the decision by ALJ Barone
was vacated and it is the decision by ALJ Kingtttepresents the Commissioner’s final decision

in this matter and which is presently under review.

a. The ALJ Properly Evaluated Plaintiff's Impairments

As noted above, the ALJ determinedstp two of the sequential analysis, that
Plaintiff suffered from a severe pairment. Plaintiff appears tesert that the ALJ erred, however,
by failing to recognize that he also suffered fronese hearing and vision impairments prior to the
expiration of his insured status.

A severe impairment is defined as “anyparment or combination of impairments
which significantly limits your physical or mentbility to do basic work activities,” 20 C.F.R. §
404.1520(c), and which lasts or can be expectedstdftar a continuous period of not less than 12
months.” 42 U.S.C. § 423(d)(1)(A). Basic wattivities include: (1) physical functions such as

walking, standing, sitting, lifting, pushing, pulling, reaching, carrying, or handling; (2) capacities
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for seeing, hearing, and speaking; (3) understanding, carrying out, and remembering simple
instructions; (4) use of judgment; (5) responding appately to supervision, co-workers and usual
work situations; and (6) dealing with changesa routine work setting. 20 C.F.R. § 404.1521(b);

see alspDespins v. Commissioner of Social Secuty7 Fed. Appx. 923, 929 n.2 (6th Cir., Dec.

14, 2007).

An impairment “can be considered not sevenly if it is a slight abnormality that
minimally affects work ability regardlesef age, education, and experienceRogers V.
Commissioner of Social SecurigB6 F.3d 234, 243 n.2 (6th Cir. 2007) (quotitiggs v. Bowen
880 F.2d 860, 862 (6th Cir.19883ge alspWilliamson v. Secretary of Health and Human Seryices
796 F.2d 146, 151 (6th Cir. 1986) (an impairment is less than severe only if it is a “slight
abnormality which has such a minimal effect oa thdividual that it would not be expected to
interfere with the individual’s ality to work, irrespective of ageducation and work experience”).

While the record reveals that Plaintgfesently experiences vision and hearing
impairments, the record likewise supports the Acdisclusion that Plaintiff, prior to the expiration
of his insured status, did not suffer from severaring or vision impairntgés. Moreover, even if
the ALJ’s conclusion in this regard is in error, the result is the same.

At step two of the sequential disabiligyalysis articulated above, the ALJ must
determine whether the claimant suffers from a seirapairment. The Sixth Circuit has held that
where the ALJ finds the presence of a severe impairment at step two and proceeds to continue
through the remaining steps of the analysis, the alleged failure to identify as severe some other
impairment constitutes harmless error so long as the ALJ considered the entire medical record in

rendering his decisiorSee Maziarz v. Sec’y of Health and Human Serv82%&F.2d 240, 244 (6th
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Cir. 1987);Anthony v. Astrue266 Fed. Appx. 451, 457 (6th Cir., Feb. 22, 2008) (citiagiarz
837 F.2d at 244¥Fisk v. Astrug253 Fed. Appx. 580, 583-84 (6th Cir., Nov. 9, 2007) (same).
Here, the ALJ determined that Plaintiff suffered from a severe impairment at step two
of the sequential analysis and continued withrémeaining steps thereof, considering in detail the
evidence of record. Thus, even if the Cowsuanes that the ALJ erred in failing to find that
Plaintiff suffered from severe hearing or visiorparments prior to the expiration of his insured
status, such does not call into question thestantiality of the evidence supporting the ALJ’'s
decision. See Heston v. Commissioner of Social Sec2#$ F.3d 528, 535-36 (6th Cir. 2001)
(recognizing that remand to correct an erranootted by the ALJ unnecessary where such error
was harmless)Fisher v. Bowen 869 F.2d 1055, 1057 (7th Cir. 1989) (“no principle of
administrative law or common sense requires ustand a case in quest of a perfect opinion unless
there is reason to believe that the remand might lead to a different reBatt$hill v. Shalala
1993 WL 361792 at *7 (6th Cir., Sep. 16, 1993) (“tbeart will remand the case to the agency for
further consideration only if ‘the court is substantial doubt whether the administrative agency
would have made the same ultimate finding with the erroneous finding removed from the

picture...”).

b. The ALJ Properly Assessed the Medical Evidence
As noted above, Dr. Distefano and.[Btagg expressed opinions concerning
Plaintiff's ability to perform work-related activities'he ALJ discounted these opinions. Plaintiff

asserts that the ALJ failed to accord sufficient weight to these particular opinions.
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The treating physician doctrine recognizes that medical professionals who have a
long history of caring for a claimant and her noliéa generally possess significant insight into her
medical condition. See Barker v. Shalalal0 F.3d 789, 794 (6th Cir. 1994). An ALJ must,
therefore, “give the opinion of a treating soucoatrolling weight if he finds the opinion ‘well-
supported by medically acceptable clinicaldalaboratory diagnostic techniques’ and ‘not
inconsistent with the other substiahevidence in [the] case record Wilson v. Commissioner of
Social Security378 F.3d 541, 544 (6th Cir. 2004).

Such deference is appropriate, howevely ariiere the particular opinion “is based
upon sufficient medical dataMiller v. Sec’y of Health and Human Servic&891 WL 229979 at
*2 (6th Cir., Nov. 7, 1991) (citinghavers v. Sec’y of Health and Human Seryig88 F.2d 232,
235 n.1 (6th Cir. 1987)). The ALmay reject the opinion of a treating physician where such is
unsupported by the medical record, merely statssnalusion, or is contradicted by substantial
medical evidenceSeeCohen 964 F.2d at 528¥liller v. Sec’y of Health and Human Servicgg391
WL 229979 at *2 (6th Cir., Nov. 7, 1991) (citi®havers v. Sec’y of Health and Human Seryices
839 F.2d 232, 235 n.1 (6th Cir. 198Q)tlip v. Sec'y of Health and Human Servi@sF.3d 284,
286-87 (6th Cir. 1994).

If an ALJ accords less than controlling gei to a treating source’s opinion, the ALJ
must “give good reasons” for doing sélilson 378 F.3d at 544. In articulating such reasons, the
ALJ must consider the following factors: (1) lehgif the treatment retianship and frequency of
the examination, (2) nature and extent of the treatment relationship, (3) supportability of the opinion,
(4) consistency of the opinion with the recordaawhole, (5) the specialization of the treating

source, and (6) other relevant factoBee20 C.F.R. 88 404.1527, 416.9Z¢&e alspWilson 378
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F.3d at 544. The ALJ is not required, howeveexplicitly discuss each of these factogee, e.g.,
Oldham v. Astrues09 F.3d 1254, 1258 (10th Cir. 200@ndheim v. Barnhar14 Fed. Appx. 448,
450 (5th Cir., Jan. 19, 2007). Instetok record must reflect that the ALJ considered those factors
relevant to his assessmei@ee Oldhanmb09 F.3d at 1258)ndheim 214 Fed. Appx. at 450.

On October 10, 2005, Dr. Distefano reporteat Blaintiff could occasionally lift less
than 10 pounds. She also reported that during an 8-hour workday, Plaintiff could sit for less than
6 hours and stand/walk for less than 2 hours. Such limitations are far greater than those recognized
by the ALJ in his RFC determination. The AL3abunted these opinions, noting that Dr. Distefano
never identified any “musculoskeletal conditiordrin which Plaintiff allegedly suffered. The ALJ
also observed that Dr. Distefamaho expressed this particular opinion almost three years after the
expiration of Plaintiff's insured status, “fail[etd] designate the time period assessed.” Furthermore,
to the extent that Dr. Distefano’s opinion meéel to the time period prior to the expiration of
Plaintiff's insured status, such enjoys no support in the medical record.

On March 7, 2007, Dr. Distefano and Dr. Stagg offered an opinion regarding
Plaintiff's ability to perform work-related activities. They reported that Plaintiff can never lift or
carry even 5 pounds. They reported that during an 8-hour workday, Plaintiff can sit for 2 hours,
stand for 30 minutes, and walk for 30 minuteseylreported that Platiff can never stoop, squat,
kneel, climb ramps/stairs, crouch, crawl, or reabbve shoulder level. The ALJ rejected this
opinion, noting that with respect to the time penpyibr to the expiration of Plaintiff's insured
status, such was not supported by the medical record including their own treatment notes. Also as
previously noted, when requested to “identiiypportive medical findings and/or attach pertinent

clinical notes or test results” in support of trapimions, Dr. Distefano and Dr. Stagg simply stated,
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“pt states 2001.” The ALJ found that this stademnfailed to support the opinion that Plaintiff
experienced these alleged limitations prior to the expiration of his insured status.

In sum, there exists substantial evidesupporting the ALJ'sattision to accord little
weight to these particular opinions.

Finally, while the Court must read Pl&ffis pro se pleadings indulgently, it cannot
act as counsel for Plaintiff and attribute taiRtiff arguments which do not find their genesis in
Plaintiff's pleadings. Nevertheless, the Couais thoroughly reviewed the record to determine
whether the ALJ’s decision suffers from any obvidagects or deficiencies. This review revealed
nothing which calls into question the ALJ’s decismaking process, the legal standards he applied,
or the substantiality of the evidence in suppottiefdecision. Accordingly, while the Court does
not question Plaintiff's assertion that heiesentlydisabled (and has likely been so for some time),
the ALJ’s determination that Plaintiff was not disd prior to the expiration of his insured status

is supported by substantial evidence.
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CONCLUSION

For the reasons articulated herein, the usigaed concludes that the ALJ’s decision
adheres to the proper legal standards and is supported by substantial evidence. Accordingly, it is
recommended that the Commissioner’s decisioaftiened .

OBJECTIONS to this report and recommetmia must be filed with the Clerk of
Court within fourteen (14) days of the datesefvice of this notice28 U.S.C. § 636(b)(1)(C).

Failure to file objections within such time waiube right to appeal the District Court’s ord&ee

Thomas v. Arn474 U.S. 140 (1985)Jnited States v. Walter638 F.2d 947 (6th Cir. 1981).
Respectfully submitted,

Date: October 29, 2010 /sl Ellen S. Carmody

ELLEN S. CARMODY
United States Magistrate Judge
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