
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

            

VINCENT WASHINGTON,

Plaintiff, Case No. 1:10-cv-279

v. Honorable Janet T. Neff 

CYRIL C. PESSINA, 

Defendant.
____________________________________/

OPINION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983. 

The Court has granted Plaintiff leave to proceed in forma pauperis, and Plaintiff has paid the initial

partial filing fee.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321

(1996), the Court is required to dismiss any prisoner action brought under federal law if the

complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks

monetary relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2) and 1915A. 

The Court must read Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 404 U.S. 519,

520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly irrational or wholly

incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992).  Applying these standards, Plaintiff’s

action will be dismissed for failure to state a claim.
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Discussion

I. Factual allegations

Plaintiff Vincent Washington presently is incarcerated at the Michigan Reformatory. 

He sues New Baltimore attorney Cyril C. Pessina.  According to the allegations of the complaint,

on September 11, 2009, Plaintiff loaned $5,000.00 to Timothy M. Mucciante.  Defendant Pessina,

attorney for Mr. Mucciante, acknowledged receipt of the $5,000.00, which was to be given to

Timothy M. Mucciante.  Defendant Pessina agreed to be responsible for repayment of the amount

of $6,800.00 within fourteen days of the original loan, and he signed a note to that effect.  Defendant

failed to comply with the terms of the note, but signed a superceding note on September 26, 2009,

in which he agreed to pay the total sum of $10,000.00 by October 2, 2009.  Defendant has failed to

pay the amount owed.  Plaintiff claims that Defendant violated his rights under the First

Amendment’s Petition and Free Speech Clauses, and he seeks a jury trial under the Seventh

Amendment.

II. Failure to state a claim

A complaint may be dismissed for failure to state a claim if “‘it fails to give the

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)). 

While a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include

more than labels and conclusions.  Twombly, 550 U.S. at 555; Ashcroft v. Iqbal, 129 S. Ct. 1937,

1949 (2009) (“Threadbare recitals of the elements of a cause of action, supported by mere

conclusory statements, do not suffice.”).  The court must determine whether the complaint contains

“enough facts to state a claim to relief that is plausible on its face.”  Twombly, 550 U.S. at 570.  “A

- 2 -



claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw

the reasonable inference that the defendant is liable for the misconduct alleged.”  Ashcroft, 129 S.

Ct. at 1949.  Although the plausibility standard is not equivalent to a “‘probability requirement,’ .

. . it asks for more than a sheer possibility that a defendant has acted unlawfully.”  Ashcroft, 129 S.

Ct. at 1949 (quoting Twombly, 550 U.S. at 556).  “[W]here the well-pleaded facts do not permit the

court to infer more than the mere possibility of misconduct, the complaint has alleged – but it has

not ‘show[n]’ – that the pleader is entitled to relief.”  Ashcroft, 129 S. Ct. at 1950 (quoting FED. R.

CIV. P. 8(a)(2)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a

right secured by the federal Constitution or laws and must show that the deprivation was committed

by a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Dominguez v.

Corr. Med. Servs., 555 F.3d 543, 549 (6th Cir. 2009).  Because § 1983 is a method for vindicating

federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is to

identify the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271

(1994). Plaintiff asserts that Defendant’s actions violated the First Amendment’s

speech and petition clauses.  However, the complaint contains no allegations of conduct by

Defendant that could have interfered with his First Amendment rights.  Instead, Plaintiff’s complaint

alleges only that Defendant failed to pay the monies owed under a note.  On such allegations,

Plaintiff states a claim for breach of contract between two residents of the State of Michigan. 

Plaintiff’s claim, therefore, lies solely under state law.  Section 1983 does not provide redress for

a violation of a state law.  Pyles v. Raisor, 60 F.3d 1211, 1215 (6th Cir. 1995); Sweeton v. Brown,

27 F.3d 1162, 1166 (6th Cir. 1994).  Moreover, in order for a private party’s conduct to be under

- 3 -



color of state law, it must be “fairly attributable to the State.”  Lugar v. Edmondson Oil Co., 457

U.S. 922, 937 (1982).  There must be “a sufficiently close nexus between the State and the

challenged action of [the defendant] so that the action of the latter may be fairly treated as that of

the State itself.”  Skelton v. Pri-Cor, Inc., 963 F.2d 100, 102 (6th Cir. 1991) (citing Jackson v.

Metro. Edison Co., 419 U.S. 345, 351 (1974)).  Plaintiff has not presented any allegations by which

the Defendant’s conduct could be fairly attributed to the State.  For both reasons, Plaintiff fails to

state a claim under § 1983.

To the extent that Plaintiff makes allegations under state law, this Court declines to

exercise jurisdiction.  The Sixth Circuit has stated that district courts should generally decline to

exercise supplemental jurisdiction over state law claims under these circumstances.  See Landefeld

v. Marion Gen. Hosp., Inc., 994 F.2d 1178, 1182 (6th Cir. 1993); Hawley v. Burke, No. 97-1853,

1998 WL 384557, at *2 (6th Cir. June 18, 1998).  Plaintiff’s state-law claim will be dismissed

without prejudice.

Conclusion

Having conducted the review now required by the Prison Litigation Reform Act, the

Court determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28

U.S.C. §§ 1915(e)(2) and 1915A(b).  

The Court must next decide whether an appeal of this action would be in good faith

within the meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611

(6th Cir. 1997).  For the same reasons that the Court dismisses the action, the Court discerns no

good-faith basis for an appeal.  Should Plaintiff appeal this decision, the Court will assess the

$455.00 appellate filing fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless
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Plaintiff is barred from proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g). 

If he is barred, he will be required to pay the $455.00 appellate filing fee in one lump sum. 

 This is a dismissal as described by 28 U.S.C. § 1915(g).  

A Judgment consistent with this Opinion will be entered.

Dated:  May 10, 2010                          /s/ Janet T. Neff                                           
Janet T. Neff 
United States District Judge 
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