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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

TAMMY LORENZO,
guardian for Lydell J. Burt, a legally
incapacitated person on behalf of
Lydell J. Burt,

Plaintiff, Case No. 1:10-cv-420
V. HON. JANET T. NEFF
L. PAUL BAILEY et al.,

Defendants.

OPINION

Tammy Lorenzo, mother of Lydell J. Burt, filéhis case on his behalf after he suffered
permanent brain damage from an alleged failugdoide medical treatment for an ear infection
during his three-week incarceration at the Ber@ennty Jail, which resulted in severe mastoiditis
with penetration to the brain, and four braurgeries in 2007, leaving him legally incapacitated.
Named as defendants are Sheriff L. Paul BaileyCbtey Burke, Berrien County, three doctors and
six nurses. Pending before theut is Defendant Dr. Lynn S. Gray’s Motion to Dismiss or for
Judgment pursuant to Federal Rule of Civil Pdure 12(b)(6) and/or 12(c). For the reasons that

follow, the motion is properly denied.

This motion is decided withoutral argument. Having reviewed the parties’ written
submissions and accompanying exhibits, the Cooxisfthat the relevant facts and arguments are
adequately presented in these materials and oral argument is unnecesgafp. Mich. LCivR
7.2(d).
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|. Factual Summarty

Burt was sentenced as a juvenile to 35 days in the Berrien County Jail (Compl. At10).
the time of his incarceration on October 17, 2007, Burt had just turned seventeen years of age, and
was suffering from an ear infection in his right,edmwhich defendants wenmeformed. During his
incarceration the earache/ear infection progve$siworsened, despite being seen by various
medical personnel within the Berrien County J&iis mother (Plaintiff) repeatedly advised jail
officials and medical staff over the course of his incarceration that her son was suffering from an
earache/ear infection and was in severe pain, and subsequently after treatment, that it had not
improved and he needed medical attention.

As Burt’s condition continued to worsen, lieed fluid and puss/bloattaining from his ear.
He experienced weight loss, dehydration, an inalddityold his head upright, general weakness and
imbalance, a yellow hue to his skin and paihigmear and neck, as observed by his mother, who
informed jail officials and/or medical stadh Sunday, October 28, 2007, that her son requested to
go to the hospital and that he needed emesgereaical attention. On Monday, October 29, Burt
continued to complain of severe pain to the baidkis head and neck and drainage from his right
ear. Burt began vomiting and his condition worseodbe point that heeportedly passed out. On
the morning of October 30, 2007, Burt was tporged by wheelchair to medical observation
(known as the “drunk tank”) and was purportedly placed on sick call with 30 minute checks on a

temporary basis. Burt was examined by medic#fiet@r the course of the reseveral days at the

*The facts are taken as set forth by Plainfdf, purposes of this motion only, and are not
intended as a resolution of any facts in dispséeRl. Br., Dkt 136, at 1-4; Compl. 11 29-86).

3Plaintiff states in her brief, that Burt was sentenced to 30 days in jail, which is more likely
accurate (PI. Br. at 1); however, the complaint states the sentence was 35 days in jail.
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jail, but without further testing or outside medical evaluation, having been returned to his cell on
November 1. Burt's mother continued to prsipersonnel for medical assistance for him, since
by November 5, 2007, he was unable to walk due to pain, dizziness and weakness.

On the morning of Wednesday, November 7tBias examined by a jail doctor (Defendant
Christopher J. Prince, M.D.) and was assessed“saVere otitis media or abscesses/cyst within
right ear canal and a STAT consult was made with an ear, nose and throat physician” (Compl. § 72).
At approximately 12:41 p.m. on November 7, aulg authored and transmitted a wizard mail to
the sentencing judge, stating: “The above has seleeduled for a 2 hour brain scan and he gets out
11/15. Would you consider suspending the remaijiihime, releaving [sic)] us from the liability
and responsibility of this procedure®.(Y 73).

Shortly thereafter, the judge suspended Buseistence, and at approximately 1:45 p.m. on
November 7, 2007, Burt was released from jail, and subsequently dropped off by two sheriff
deputies at Lakeland Hospital for a CT scan.Nomember 9, 2007, his mother transported him to
the emergency room of a South Bend, Indianapitalswhere he was diagnosed with bacterial
meningitis and right mastoiditis. Burt was atted to the Intensive Care Unit and underwent four
brain surgeries between November 9, 2007 amceihber 2, 2007, and was eventually transferred
to the University of Michigan’s Mott Children’s hospital, where he remained a patient through
January 11, 2008. As a result of his injuries, Bag suffered significant cognitive defects that are

permanent in nature.



During the time Burt was incarcerated, Defamdaray (“Defendant”was the designated
“medical authority” at the Berrien CountyilJaursuant to a Medical Services Agreemeninder
the Agreement, Defendant was responsible foviding medical care to jail inmates, assisting in
developing and implementing medical and nursing care policies and procedures, and
developing/reviewing/overseeing training of medsmivices and support staff. He approved and
supervised medical procedures in the jail, acted as liaison between the other physicians under
contract and the administration of the jail, anccbentersigned all medical orders at the jail. As
the “medical authority,” Defendant was to “prdeia weekly chart review and quality assurance
review.” (SeeCompl. 11 15, 20 and PI. Ex. A 1 4M, 4N, 40, 8).

II. Legal Standards

In deciding a motion to dismiss for failure state a claim under Federal Rule of Civil
Procedure 12(b)(6), the court must treat all wetlapled allegations in tlewmplaint as true and
draw all reasonable inferences from thaklegations in favor of the nonmoving partyambert v.
Hartman,517 F.3d 433, 439 (6th Cir. 2008Jpon v. Harrison Piping SuppI#65 F.3d 719, 723
(6th Cir. 2006). “A claim survives this motion et its ‘[flactual allegations [are] enough to raise
a right to relief above the speculative level on the assumption that all of the complaint’s allegations

are true.”” Zaluski v. United Am. Healthcare Corp27 F.3d 564, 570 (6th Cir. 2008) (quotBeil

“Defendant objects to Plaintiff's reliance on the contents of the Medical Services Agreement,
attached as Exhibit A to Plaintiff's responseDefendant’s motion. Because the Agreement was
referenced in the complairgde, e.g.1 15), and is directly relevant, the Court finds Defendant’s
objection unwarranted. “[W]hen a document is referred to in the pleadings and is integral to the
claims, it may be considered without converting a motion to dismiss into one for summary
judgment.” Commercial Money Citr., Inc. v. lllinois Union Ins. Ce08 F.3d 327, 335-36 (6th Cir.
2007). Even absent the Court’s consideratioBxdfibit A, the Court woud reach the same result
with respect to this motion, based on Plaintiff's allegations in the complaint.
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Atlantic Corp. v. Twombly550 U.S. 544, 545 (2007)). Stated differently, the complaint must
present “enough facts to state a claimeigef that is plausible on its faceTwombly,550 U.S. at

570. “The complaint should give the defendant fair notice of what the plaintiff's claim is and the
grounds upon which it restsGerman Free State of Bavaria v. Toyobo Co, 1480 F. Supp. 2d

958, 963 (W.D. Mich. 2007kee alsarwombly,550 U.S. at 555 (citinFeD. R. Civ. P.8(a)(2)).
Accordingly, the complaint must contain eitheredir or inferential allegeons respecting all the
material elements to sustain recovery under a viable legal thBawaria,480 F. Supp. 2d at 963;

see also Lillard v. Shelby County Bd. of Edd6.F.3d 716, 726 (6th Cir. 1996).

For purposes of a motion pursuant to Rule 1#e)complaint must be construed in the light
most favorable to the nonmoving party, and all veédladed material allegations of the pleadings
must be taken as true; the motion is grantey whien the moving party is entitled to judgment as
a matter of lawCommercial Money Citr., Ing. Illinois Union Ins. Co0.508 F.3d 327, 336 (6th Cir.
2007);Ross, Brovins & Oehmke, P.C. v. Lexexid Group, a Div. of &d Elsevier Group, PLC,

463 F.3d 478, 487 (6th Cir. 2006).

“To state a claim under 42 U.S.C. § 1983, aimiff must set forth facts that, when
construed favorably, establish (1) the deprivatiba right secured by the Constitution or laws of
the United States (2) caused by a peestiing under the color of state law.'Dominguez v. Corr.

Med. Servs.555 F.3d 543, 549 (6th Cir. 200@jtations omitted). IfPhillips v. Roane County,
Tenn.,534 F.3d 531, 539-40 (6th Cir. 2008), the Sixth Circuit set forth the analysis for a § 1983

claim based on deliberate indifference to an inmate’s medical needs:

*Defendant concedes for purposes of his motion that he is a state actor as alleged in
Plaintiff's complaint (Def. Br. at 5 n.2).



A constitutional claim for deliberate indifference to serious medical needs
requires a showing of objective and subjective components. The objective
component requires a plaintiff to showetlkexistence of a “sufficiently serious”
medical needrarmer v. Brennarb11 U.S. 825, 834, 114 S. Ct. 1970, 128 L. Ed. 2d
811 (1994). We have previously explained tiadtere a plaintiff's claims arise from
an injury ‘so obvious that even a layperson would easily recognize the necessity for
a doctor's attention,’... it is sufficient tbawv that he actually experienced the need
for medical treatment, and that the need was not addressed within a reasonable time
frame.” Blackmore v. Kalamazoo Coun§90 F.3d 890, 899-900 (6th Cir. 2004)
(citation omitted). In contrast, the subjeettomponent requirepéaintiff to “allege
facts which, if true, would show that tbéficial being sued subjectively perceived
facts from which to infer substantial riskttee prisoner, that haid in fact draw the
inference, and that he then disregarded that rS&rfistock v. McCran273 F.3d
693, 703 (6th Cir. 2001) (citingarmer,511 U.S. at 837, 114 S. Ct. 1970). Although
the latter, subjective standard “is meant to prevent the constitutionalization of
medical malpractice claims,” a plaintiff needt show that the officer acted with the
specific intent to cause harmal. Indeed, “deliberate indifference to a substantial
risk of serious harm to a prisoner is the equivalent of recklessly disregarding that
risk.” 1d. (quotingFarmer,511 U.S. at 836, 114 S. Ct. 1970fficials, of course,
do not readily admit this subjective componeat“it [is] permissible for reviewing
courts to infer from circumstantial evidence that a prison official had the requisite
knowledge.”ld.

[ll.. Analysis

Defendant seeks dismissal on the grounds that Plaintiff’'s complaint fails to state a claim

upon which relief can be granted under 42 0.8.1983, pursuant to the standardwombly 550

U.S. at 555-56. He argues that Plaintiff has tatle provide the requisite factual allegations to

render the claims against Defendant “plausible,” and therefore, the claims against him in both his

personal and official capacities should be dismigggduant to Rule 12(b)(6) or Rule 12(c). The

Court disagrees.

A. Personal Capacity Suit

For purposes of his motion, Defendant doeschatlenge that Burt had a serious medical

need; thus, the objective component of the deliberate indifference standard is not at issue. The

guestion is whether the subjective component isiregtwhether Plaintiffias alleged “‘facts which,
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if true, would show that the official being susdbjectively perceived facts from which to infer
substantial risk to the prisoner, that he did in thetwv the inference, and that he then disregarded
that risk.” Phillips, 534 F.3d at 540 (quotifgomstock273 F.3d at 703).

Although the numerous allegations in the cornmtlare not specifically alleged as to each
particular defendant, the allegations are suffidiestate a claim for deliberate indifference against
Defendant Dr. Gray based on thecamstances presented. Defendesterts that Plaintiff claims
that Burt was examined by co-defendants Dr.d&rior Dr. Robert M. Stephen on several occasions,
but not Defendant Dr. Gray, aatthough the complaint outlines a series of events involving Burt’s
care and treatment (or alleged lack thereof) during his incarceration, there are no allegations of
actions or inactions by Defendant suggesting tieatrecklessly disregarded” the risk of serious
harm to Plaintiff. See Phillips534 F.3d at 540. The Court disagrees.

Plaintiff alleges that Defendant had a diteal Services Agreement with Berrien
County/Berrien County Jail under which Defendawotpted medical care to the inmates in the jail
medical unit and countersigned all medical orders at the Jail, and additionally, that under the
Agreement, Defendant was the “Medical Authority” at the Berrien County Jail (Compl. § 20).
Plaintiff sets forth specific allegations of Bunigogressively worsening, serious medical needs over
the course of three weeks of incaration, and of medical treatmemtthe lack thereof in light of
Defendant’s obligation to provide medical serviaed @are to jail inmates. Further, as the “Medical
Authority,” for the Jail, Defendant was personally responsible for weekly chart review: “[t]he
physician designated as medical authority shall pleogiweekly chart review and quality assurance

review” (Pl. Br. Ex A 11 8, 4M). Such responsibilities are a sufficient basis for liability on the part



of Defendant with respect to his medical seegi. Moreover, Plaintiff has sufficiently alleged
Defendant’s liability with respect to oversight, policies, supervision and training at the Jail.

Contrary to Defendant’s argument, the comglaontains more than mere conclusory and
generalized allegations to support a claim ofibéeate indifference. Plaintiff alleges that
Defendants did not provide medical assistanceattedtion for Burt despite his obvious need; that
the training, policies, and procedures were @upte; that there was no proper and appropriate
method of identifying serious medical needs or g@ecies and intervening in a timely manner, and
that “[d]efendants engaged in conduct so recklessttiemonstrated a substantial lack of concern
for whether or not injury would result to [Burt]” (Compl. 1 102-04).

Additionally, despite his serious mediagandition, and Defendants’ knowledge of his
serious condition and medical hasg, Burt was placed in the drunk tank for a period in excess of
48 hours without a blanket or mattress pad (Cofffph1-58, 105). It is alswteworthy that it can
be reasonably inferred from the complaint allegations that the cost of medical care was a
consideration or reason for the indifference to Burt's serious medical needs. When Plaintiff's
mother contacted Jail officials on October 28 concerning Burt's need for emergency medical
attention, she was asked who would pay for it,\@hen she responded that either Medicaid or she
personally would pay, she was informed that it wdade to be a life or death situation before Burt
would be taken to the hospital, and she wastalgdater that day that her son was fiite {1 44-

45). Ultimately, according to the complaint allegas, once Burt’'s condition necessitated a brain
scan, Jail officials sought and obtained the susperdi Burt's sentence in order to release him

early and avoid liability and responsibility for himd.(1Y 73-74).



Plaintiff has sufficiently alleged a clairagainst Defendant Dr. Gray for deliberate

indifference in his personal capacity. Defendant is not entitled to dismissal of this claim.
B. Official Capacity Suit

Defendant argues that Plaintiff’'s action againsn in his official capacity is improper
because the real party in interest is Berrien County, and Defendant is an unnecessary party. That
is, because Berrien County is a nhamed defendant in this action, and Plaintiff's claims are pled
against the County, the claims against Defendant in his official capacity are duplicative and
unnecessary, and the “official capacity” suit against him should be dismissed.

The Court declines to dismiss the official capacity suit on the grounds it is duplicative.
Further, for the reasons discussed with regattttpersonal capacity suit, the Court otherwise finds
no proper basis for dismissal at this juncture of the case.

“A suit against an individual in his offici@lapacity is the equivalent of a suit against the
governmental entity.” Matthews v. Jones35 F.3d 1046, 1049 (6th Cir. 1994) (citingill v.
Michigan Dep’t of State Policel91 U.S. 58, 68 (1989)). The Supreme Court has explained the
basis of this rule:

Personal-capacity suits seek to impose personal liability upon a government

official for actions he takes under color of state |8e&e, e.g.Scheuer v. Rhodes

416 U.S. 232, 237-238, 94 S. Ct. 1683, 1686-1687, 40 L. Ed. 2d 90 (1974).

Official-capacity suits, in contrast, “gerdy represent only another way of pleading

an action against an entity of igh an officer is an agentMonell v. New York City

Dept. of Social Service436 U.S. 658, 690, n. 55, 98 S. Ct. 2018, 2035, n. 55, 56 L.

Ed. 2d 611 1978). As long as the goweamt entity receles notice and an

opportunity to respond, an official-capacsyit is, in all respects other than name,

to be treated as a suit against the enBiyandon[v. Holt] 469 U.S. [464,] 471-472,

105 S. Ct., at 878. It isot a suit against the official personally, for the real party in

interest is the entity.

Kentucky v. Grahaml73 U.S. 159, 165-66 (1985) (emphasis in original).



Plaintiff does not expressly disagree that Berfi@unty is the real party in interest with
respect to the official capacity suit, but arguesemently that Defendant relies on no authority to
support the “preposterous assertion” that tHieial capacity suit against Defendant should be
dismissed as duplicative (PI. BDkt 136 at 12). However, Plaifftcites no contrary authority and
provides the Court no persuasive reasoning for maintaining the action against Defendant in his
official capacity.

Nonetheless, it appears courts are divided on the issue whether dismissal is proper. Some
courts have held that suits against officers in their official capacities are properly dismissed when
the plaintiff sues the municipality directly:

The Supreme Court has held that it is redundant to allege claims against both
a municipality and against its officers their official capaities, as the latter
necessarily implicates the form&ee Kentucky v. Grahadi/3 U.S. 159, 165-166,
105 S. Ct. 3099, 87 L. Ed. 2d 114 (1985pper v. Hobenl 95 F.3d 845, 853 (6th
Cir. 1999). Therefore, when a civil rights pitiif also sues the municipality directly,
district courts generally dismiss the official capacity suits against the municipal
employeesSee Vance v. County of Santa Cl&@28 F. Supp. 993, 996 (N.D. Cal.
1996);Carnell v. Grimm872 F. Supp. 746, 752 (D. Haw. 1994Jjlis v. Bell 726
F. Supp. 1118, 1124 (N.D. Ill. 1989).

Williams v. City of Saginavijos. 00—10241-BC, 00-10244-BC, 2002 WL 1798907, at *13 (E.D.
Mich. Aug. 6, 2002) (unpublished opinionflowever, other courts have held to the contrary, even
though acknowledging the holding\Williams

The Court acknowledges that Plaintiff's claims against the individual
Defendants in their official capacities are duplicative of those made against the City
of Columbus.Monell and its progeny, however, clearly recognize and condone
official capacity claims against local govereant employees, and the courts routinely
countenance such lawsuits. Defendants Ipaveided no binding authority from the
Supreme Court or the Court Appeals for the Sixth Citgt from which this Court
could conclude that dismissal of the oféil capacity claims against the Defendants
is proper.
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Porter v. City of Columbudyo. C2—-06-1055, 2008 WL 202891, at *6 (S.D. Ohio Jan. 22, 2008)
(unpublished opinion)see alsaCrockett v. City of Ashtabula, Ohibo. 1:11 CV 555, 2011 WL
3608386, at *4 (N.D. Ohio Aug. 16, 2011) (unpublished opinion).

In this case, Defendant is not merely ampkayee of the governmental entity being sued but
instead a medical doctor under contract to the County, and the official capacity suit is premised on
the provision of medical care uniquely within thepertise of the individual doctor rather than the
County generally. Thus, the argument that Defah@aay is an unnecessary and duplicative party
is certainly not compelling. Absent binding, persua authority supporting dismissal, this Court
declines to dismiss Plaintiff's official capacity suit against Defendant as duplicative.

The Court likewise finds Defendant’s othessarted grounds for dismissal of the official
capacity suit untenable under Rule 12(b)(6) and Rule 12(c) standards. Plaintiff’'s complaint
sufficiently alleges a claim against Defendant mdfficial capacity on the basis of his role as one
of the policymakers for Berrien County in the development and implementation of medical and
nursing care at the Berrien County Jail, and wigard to alleged defunct policies and customs, or
lack thereof, pertaining to medical care for inmase®(e.g.Compl. 11 20, 91(j) and 95).

The complaint alleges that Defendant assisted Berrien County and Sheriff Bailey in
developing and implementing medical and nursing care within the Berrien County Jail, acted as
liaison between other physicians and administration of the jail, countersigned all medical orders at
the Berrien County Jail, and was the Medicalhbhuity at the Jail (Compl. § 20). Based on the
numerous allegations in the complaint, the naaimek extent of Defendant’s role as a policymaker
and his responsibility with respect to jail medicalqgadures and/or customs is a question of fact,

and dismissal pursuant to Rule 12(b)(6) or 12(c) is improper.
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Moreover, as noted earlier in this opinion,f@elant had a Medical Services Agreement
with Berrien County/Berrien County Jail under which he was individually designated as the
“Medical Authority.” Under the Agreement, the doctors, including Defendant, agreed to:

Assist the Sheriff’'s Departmentdieveloping and implementing policies that
assure high quality medical and nursing care. Specific policies shall be in force at

all times for:
1. Emergency treatment of inmates
2. Prescription medicines.

(Pl. Br., Ex. A 1 4A). Beyond the specificalBnumerated medical services and policy and
procedure responsibilities to be performed by the doctors under the Agreement, Defendant’s
designation as the “Medical Authority” assigms individual responsibility for providing “a ...
guality assurance review” as well as other policy and procedure overdidhdj.

Defendant’s motion is properly denied with respect to Plaintiff’'s claim against him in his
official capacity.

IV. Conclusion

“To survive a motion to dismiss, [a pl&iif] must plead ‘enough factual matter’ that, when
taken as true, ‘state[s] a claim to relief that is plausible on its faéaliian v. Fulmer Helmets,
Inc., 628 F.3d 278, 280 (6th Cir. 2010) (quotihggombly,550 U.S. at 556, 570). “Plausibility
requires showing more than the ‘sheer possibitifyelief but less than a ‘probab[le]’ entitlement
to relief.” Id. (quotingAshcroft v. Igbal556 U.S. 662, 129 S. Ct. 1937, 1949 (2009)).

Determining whether a complaint states a plausible claim for relief is a “context-specific task
that requires the reviewing court to drawitsrjudicial experience and common sendgbial, 129
S. Ct. at 1950. “Solong as [the court] can ‘dragw#asonable inference that the defendant is liable

for the misconduct alleged,” a plaintiff's claims must survive a motion to dismisshian, 628
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F.3d at 281 (quotinggbal, 129 S. Ct. at 1949) (iatnal citation deleted). Based on the Court’s
review, Plaintiff has met this standard witbspect to his claims against Defendant, both in
Defendant’s personal capacity and in his official capacity.

Accordingly, Defendant’s motion to dismiss puastito Rule 12(b)(6) and/or Rule 12(c) is

properly denied. An Order will be entered consistent with this Opinion.

DATED: January 26, 2012 /sl Janet T. Neff
JANET T. NEFF
United States District Judge
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