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A

Analysis
As of: Oct 14, 2011

JEROME ALAN CHARBONEAU, Plaintiff, v. MATTHEW JORDAN, Defendant.

Case Number 07-12929-BC

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
MICHIGAN, NORTHERN DIVISION

2009 U.S. Dist. LEXIS 71682

August 14, 2009, Decided
August 14, 2009, Filed

SUBSEQUENT HISTORY: Dismissed without preju-
dice by Charboneau v. Jordan, 2010 U.S. Dist. LEXIS
2146 ( ED. Mich., Jan. 12, 2010)

PRIOR HISTORY: Charboneau v. Jordan, 2009 U.S.
Dist. LEXIS 20823 ( E.D. Mich., Mar. 16, 2009)

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff sued under 42
U.S.C.S. § 1983, alleging Fourth Amendment claims and
a state law claim for malicious prosecution. Plaintiff filed
an amended complaint to include, inter alia, allegations
that defendant violated plaintiff's due process rights un-
der the Fourteenth Amendment. Defendant moved for
summary judgment, contending that plaintiff did not
have standing to pursue his claims.

OVERVIEW: Plaintiff filed a Chapter 7 bankruptcy
petition and obtained a discharge under 11 U.S.C.S. §
727. Plaintiff's claims alleged in his amended complaint
accrued before he filed his bankruptcy petition, but were
not properly scheduled within the meaning of the Bank-
ruptcy Code. Pursuant to 11 U.S.C.S. § 541(a)(1), plain-
tiff's claims became vested in the bankruptcy estate; and
pursuant to 11 U.S.C.S. § 323, the trustee was the repre-
sentative of the bankruptcy estate with the capacity to
sue and be sued regarding those claims. Thus, plaintiff,
as the debtor, had no standing to sue, and the bankruptcy
estate, represented by the trustee, was the real party in
interest. The court found that plaintiff's claims remained
the property of the bankruptcy estate and plaintiff was

without standing to assert them. The bankruptcy estate
was the real party in interest. The court decided that,
rather than dismiss the claims outright, plaintiff would be
provided an opportunity to determine whether he had any
interests that survived his bankruptcy proceeding that he
could assert or protect.

OUTCOME: The court denied defendant's motion for
summary judgment without prejudice. The action was
stayed for approximately sixty days.

CORE TERMS: bankruptcy estate, summary judgment,
real party in interest, probable cause, reasonable time,
scheduled, bankruptcy petition, bankruptcy trustee,
abandon, revert, status conference, recommendation,
suppress

LexisNexis(R) Headnotes

Bankruptcy Law > Case Administration > Examiners,
Officers & Trustees > Duties & Functions > Capacities
& Roles

[HN1]Pursuant to 11 U.S.C.S. § 323, the trustee is the
representative of the bankruptcy estate with the capacity
to sue and be sued.

Bankruptcy Law > Estate Property > Abandonment >
Trustee Action
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[HN2]Under 11 U.S.C.S. § 554, a bankruptcy trustee has
the option of abandoning estate property, in which case it
reverts to the debtor.

Civil Procedure > Parties > Real Parties in Interest >
General Overview

[HN3]Fed. R. Civ. P. 17 provides a "reasonable time" for
a real party in interest to be substituted into the action.

COUNSEL: [*1] For Jerome Alan Charboneau, Plain-
tiff: Edward M. Czuprynski, Bay Justice Assoc., Bay
City, MI.

For Matthew Jordan, Defendant; James T. Farrell, Joseph
P. Pittel, Michigan Department of Attorney General,
Lansing, MI.

JUDGES: Honorable Thomas L. Ludington, United
States District Judge.

OPINION BY: Thomas L. Ludington
OPINION

ORDER DENYING WITHOUT PREJUDICE DE-
FENDANT'S MOTION FOR SUMMARY JUDG-
MENT, STAYING THE ACTION FOR APPROXI-
MATELY SIXTY DAYS, SCHEDULING A STATUS
CONFERENCE, DIRECTING THE CLERK OF
THE COURT TO PROVIDE A COPY OF THIS
ORDER TO THE UNITED STATES BANKRUPT-
CY COURT FOR THE EASTERN DISTRICT OF
MICHIGAN, NORTHERN DIVISION, AND CAN-
CELING HEARING

On July 13, 2007, Plaintiff Jerome Alan Charboneau
filed a complaint alleging Fourth Amendment claims
pursuant to 42 U.S.C. § 1983 and a state-law claim for
malicious prosecution. Plaintiff's claims generally arise
from what he contends was his wrongful arrest subse-
quent to a search of his home and garage under a warrant
procured by Defendant Matthew Jordan's allegedly de-
liberately false statements. On July 7, 2008, Defendant
filed a motion for summary judgment, in which he con-
tended that collateral estoppel prevented Plaintiff from
relitigating the issue of probable [*2] cause.

On November 25, 2008, Magistrate Charles E.
Binder issued a report and recommendation in which he
recommended that Defendant's motion be denied because
there had not been a full and fair opportunity to litigate
the probable cause issue. The magistrate judge explained
that, despite the fact that Plaintiff's motion to suppress
had been denied, the prosecution was voluntarily dis-
missed while there was a motion for rehearing pending

on Plaintiff's motion to suppress. The magistrate judge
also concluded that the resolution of the probable cause
issue was not necessary to the judgment of dismissal. No
objections were filed and the report and recommendation
was adopted by the Court.

On June 29, 2009, Plaintiff filed an amended com-
plaint [Dkt. # 27], pursuant to a stipulation of the parties
accepted by the Court, The amended complaint appears
to include, inter alia, additional allegations that Defend-
ant violated Plaintiff's due process rights under the Four-
teenth Amendment. Now before the Court is Defendant
Matthew Jordan's motion for summary judgment [Dkt. #
23]. The motion does not challenge the merits of Plain-
tiff's claims, rather, Defendant contends that Plaintiff
does not have standing [*3] to pursue his claims.

On July 29, 2009, Plaintiff filed a response [Dkt #
31]. Defendant did not file a reply. The Court has re-
viewed the parties' submissions and finds that the facts
and the law have been sufficiently set forth in the motion
papers. The Court concludes that oral argument will not
aid in the disposition of the motions. Accordingly, it is
ORDERED that the motions be decided on the papers
submitted. Compare E.D. Mich. LR 7.1(e)(2).

The following facts and application of the law are
not disputed: Plaintiff filed a Chapter 7 bankruptcy peti-
tion in the United States Bankruptcy Court for the East-
ern District of Michigan, Northern Division, on or about
October 15, 2005, and obtained a discharge under 11
U.S.C. § 727 on or about January 30, 2006. Plaintiff's
claims alleged in his amended complaint accrued before
he filed his bankruptcy petition, but were not properly
scheduled within the meaning of the Bankruptcy Code.
Pursuant to 11 U.S.C. § 541(a)(1), Plaintiff's claims be-
came vested in the bankruptcy estate; and [HN1]pursuant
to 11 U.S.C. § 323, the trustee is the representative of the
bankruptcy estate with the capacity to sue and be sued
regarding those claims. Thus, Plaintiff, [*4] as the
debtor, has no standing to sue, and the bankruptcy estate,
represented by the trustee, is the real party in interest.
See Fed. R. Civ. P. 17(a)(1).

In his response to Defendant's motion, Plaintiff em-
phasizes that [HN2]under 11 U.S.C. § 554, a bankruptcy
trustee has the option of abandoning estate property, in
which case it reverts to the debtor. Plaintiff also empha-
sizes that [HN3]Rule 17 provides a "reasonable time" for
a real party in interest to be substituted into the action.
Thus, before the Court dismisses Plaintiff's lawsuit,
Plaintiff seeks a reasonable time for the bankruptcy trus-
tee to decide to substitute the bankruptcy estate into the
action or to abandon Plaintiff's claims and allow them to
revert to Plaintiff.

Based on the above, the Court finds that Plaintiff's
claims remain the property of the bankruptcy estate and
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Plaintiff is without standing to assert them. The bank-
ruptcy estate is the real party in interest. Rather than
dismiss the claims outright at this time, Plaintiff will be
provided an opportunity to determine whether he has any
interests that survived his bankruptcy proceeding that he
may assert or protect. The case will be stayed to allow a
reasonable time for [*5] Plaintiff to seek the bankruptcy
court's determination of whether to reopen the case and,
if so, whether to appoint a trustee, and for any such trus-
tee to decide whether to pursue the claims as the real
party in interest on behalf of the estate or to abandon the
claims.

Accordingly, it is ORDERED that Defendant's mo-
tion for summary judgment [Dkt # 23] is DENIED
WITHOUT PREJUDICE to its renewal at a subsequent
time,

It is further ORDERED that the action is STAYED
for approximately sixty days, up to and including Octo-
ber 20, 2009.

It is further ORDERED that a telephonic status
conference is SCHEDULED for October 20, 2009, at
3:00 p.m. Plaintiff's counsel is directed to initiate the
call.

It is further ORDERED that the Clerk of the Court
is DIRECTED to provide a copy of this order to the
United States Bankruptcy Court for the Eastern District
of Michigan, Northern Division.

It is further ORDERED that the hearing scheduled
for August 18, 2009, is CANCELED.

/s/ Thomas L. Ludington
THOMAS L. LUDINGTON
United States District Judge
Dated: August 14, 2009
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