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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CLIFFORD DISNEY,

Plaintiff, Case No. 1:11-cv-1011
V. Honorable Janet T. Neff
RICHARD STAPLETON et al.,

Defendants.
/

OPINION

This is a civil rights action brought by a state prisoner pursuantto 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to procdeddrmapauperis and Plaintiff has paid the initial
partial filing fee. Under the Prison Litigation Reform ActigBPL. NO. 104-134110STAT. 1321
(1996), the Court is required to dismiss any prisoner action brought under federal law if the
complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant immune from such relief. 28 U.S.C. 88 1915(e)(2), 1915A,; 42
U.S.C. 8§ 1997e(c). The Court must read Plaintffe se amended complaint indulgentlgee
Haines v. Kerner404 U.S. 519, 520 (1972), and accept Pitfistllegations as true, unless they
are clearly irrational or wholly incredibl®enton v. Hernandes04 U.S. 25, 33 (1992). Applying
these standards, Plaintiff's action will be dismisea immunity grounds and/or for failure to state

a claim.
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Factual Allegations

Plaintiff presently is incarcerated at the Cooper Street Correctional Facility but
complains of events that occurred a trakeland Correctional Facility. In hpso secomplaint, he
sues Hearings Administrator Richard StapheHearing Officer UnknowWright, Ingham County
Circuit Court Judge Unknown Draganchak and\lehigan Department of Corrections (MDOC).

Plaintiff's complaint concerns the proceedings surrounding a major misconduct
ticket. Plaintiff first alleges that he was heidsegregation for several days before his misconduct
hearing. At his misconduct héag, Plaintiff argued that he was in segregation for over five
business days in violation of MDOC policy. Whafight mentioned that MDOC policy allows for
a prisoner to be in segregation for over seven business days, Plaintiff replied that he was actually
in segregation for over ten business days in vimedif MDOC policy. Wright told Plaintiff to shut
up or he would remove Plaintiifom the misconduct proceedings. Plaintiff complains that Wright
violated his due process rights besa®laintiff was not allowed togue that he was in segregation
for over ten business days in violation of MDOC policy.

Plaintiff further argues that a hearinfficer is supposed to write down everything
that is discussed at a major misconduct hearitgsiMajor Misconduct Hearing Report. Plaintiff
complains that Hearing Officer Wright arbitrarihcluded what he deemed important in Plaintiff’s
Major Misconduct Hearing Report in violation of gtdw. Plaintiff statethat he has no remedy
to correct or add to the Major Misconduct Hearing Report.

As for Judge Draganchak, Plaintiff arguestthe failed to follow Michigan law when
he denied the appeal of Plaintiff's misconduct conviction. According ittHMCoMP. LAWS

§ 791.255(4), the review of the trial court is suppdedzk confined to the record. Plaintiff claims



that Judge Draganchak reviewed the requirements for a fighting misconduct ticket in the MDOC
Hearing Handbook. Because the MDOC Hearing Handb@sknot a part of the record, Plaintiff
argues that Judge Draganchak violated his eqoggron rights. Plaintiff further complains that
Judge Draganchak modified Plaintiff's statemehtacts and the allegations in his complaint to
deny Plaintiff's action in violatiolof his equal protection rights.

For relief, Petitioner asks the court to reverse the MDOC's decision.

Discussion
Immunity
A. Michigan Department of Corrections

Plaintiff may not maintain a 8 1983 action against the Michigan Department of
Corrections. Regardless of the form of relief ree@, the states and their departments are immune
under the Eleventh Amendment from suit in the fabeourts, unless the state has waived immunity
or Congress has expressly abrogated Eleventh Amendment immunity by sEdefennhurst
State Sch. & Hosp. v. Haldermat65 U.S. 89, 98-101 (1984tabama v. Pught38 U.S. 781, 782
(1978); O’'Hara v. Wigginton 24 F.3d 823, 826 (6th Cir. 1993). Congress has not expressly
abrogated Eleventh Amendment immunity by staiQiesrn v. Jordan440 U.S. 332, 341 (1979),
and the State of Michigan has not consetdamivil rights suits in federal courfAbick v. Michigan
803 F.2d 874, 877 (6th Cir. 1986). In numerous unpublished opinions, the Sixth Circuit has
specifically held that the MDOC is absolutatynune from suit under the Eleventh Amendment.
Seege.g, McCoy v. Michigan369 F. App’x 646, 653-54 (6th Cir. 2010)urnboe v. StegalNo.
00-1182, 2000 WL1679478, at *2 (6th Cir. Nov. 1, 2000). In addition, the State of Michigan (acting

through the Michigan Department of Correctioiss)ot a “person” who may be sued under § 1983



for money damagessed_apides v. Bd. of Regen&35 U.S. 613 (2002) (citing/ill v. Mich. Dep’t
of State Police491 U.S. 58 (1989)). Therefore, the QGowill dismiss Plaintiff's claims against
Defendant Michigan Department of Correctidns.

. Failure to state a claim

A complaint may be dismissed for failure to state a claim if “it fails to give the
defendant fair notice of wh#te . . . claim is and trgrounds upon which it rests.Bell Atl. Corp.
v. Twombly 550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 45-46 (1957)).
While a complaint need not contain detailed facillabations, a plaintiff'allegations mustinclude
more than labels and conclusionBvombly 550 U.S. at 55%shcroft v. Igbgl129 S. Ct. 1937,
1949 (2009) (“Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.”). The towst determine whether the complaint contains
“enough facts to state a claim to relieat is plausible on its faceTwombly 550 U.S. at 570. “A
claim has facial plausibility when the plaintiffgalds factual content that allows the court to draw
the reasonable inference that the defenddidble for the misconduct allegedigbal, 129 S. Ct.
at 1949. Although the plausibility standard is ropigalent to a “probability requirement,’ . . . it
asks for more than a sheer possibilitgtth defendant has acted unlawfullygbal, 129 S. Ct. at
1949 (quotingf'wombly 550 U.S. at 556). “[W]here the wedleaded facts do not permit the court
to infer more than the mepmossibility of msconduct, the complaint has alleged — but it has not

‘show[n]’ — that the pleader is entitled to reliefdbal, 129 S. Ct. at 1950 (quotingb. R.Civ. P.

'Because Plairffis only requested relief is the reversalhis misconduct conviction, his action does not
implicate the immunity granted to judges and hearing officers for monetary dansegdireles v. Wacp502 U.S.
9, 9-10 (1991) (a judge is absolutely immune from a suit for monetary dantalgeky;v. Johnsqr849 F.2d 228, 230
(6th Cir. 1988) (hearings officers are entitled to absoldécijal immunity from the recovery of damages in inmates’
§ 1983 sulits because they are professionals in the natdmafistrative law judges). Consequently, Judge Draganchak
and Hearing Officer Wright are not immufrem Plaintiff's claims against them.
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8(a)(2)); see also Hill v. Lappin630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the
Twombly/Igbabplausibility standard applies to dismikssaf prisoner cases on initial review under
28 U.S.C. 88 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, angifhimust allege the violation of a
right secured by the federal Constitution or lamws must show that the deprivation was committed
by a person acting under color of state |aMest v. Atkins487 U.S. 42, 48 (1988pominguez v.
Corr. Med. Servs555 F.3d 543, 549 (6th Cir. 2009). Besa@ 1983 is a method for vindicating
federal rights, not a source of substantive righedfitthe first step in an action under 8§ 1983 is to
identify the specific constitutional right allegedly infringeMbright v. Oliver 510 U.S. 266, 271
(1994). A.  Conclusory Allegations

Plaintiff fails to state a claim againsti@adant Stapleton because the complaint does
not allege any conduct on his part, much less unconstitutional conduct. It is a basic pleading
essential that a plaintiff attribute factual allegations to particular defen@sgisvombly 550 U.S.
at 544 (holding that, in order taasé a claim, a plaintiff must malsafficient allegations to give a
defendant fair notice of the claim). Where a parns named as a defendant without an allegation
of specific conduct, the complaint is subject to dismissal, even under the liberal construction
afforded topro secomplaints.See Gilmore v. Corr. Corp. of An®2 F. App’x 188, 190 (6th Cir.
2004) (dismissing complaint where plaintiff faileciltege how any nametkfendant was involved
in the violation of his rightsFrazier v. Michigan41 F. App’x 762, 764 (6th Cir. 2002) (dismissing
plaintiff's claims where the confgant did not allege with any degree of specificity which of the
named defendants were personally involved in gpaasible for each alleged violation of rights);

Griffin v. MontgomeryNo. 00-3402, 2000 WL 1800569, at *2 (@ir. Nov. 30, 2000) (requiring



allegations of personal involvement against each defen@odjiguez v. Jahdlo. 90-1010, 1990
WL 82722, at *1 (6th Cir. June 19990) (“Plaintiff’'s claims againghose individuals are without
a basis in law as the complaint is totally devoidltggations as to them which would suggest their
involvement in the events leading to his injuries”).

To the extent Plaintiff sud3efendant Stapleton becaudestapleton’s supervisory
role, he fails to state a claim. Governmefiicials may not be held liable under § 1983 for the
unconstitutional conduct of their subordinates uraddreory of respondeat superior or vicarious
liability. Igbal, 129 S. Ct. at 1948lonell v. New York City Dep’'t of Soc. Seyv36 U.S. 658,
691(1978)Everson v. Leisb56 F.3d 484, 495 (6th Cir. 2009). A claimed constitutional violation
must be based upon active unconstitutional beha@onter v. Knight 532 F.3d 567, 575 (6th Cir.
2008);Greene v. Barbe310 F.3d 889, 899 (6th Cir. 2002). The acts of one’s subordinates are not
enough, nor can supervisory liability be based upon the mere failure tGiater, 532 F.3d at
575; Greeng 310 F.3d at 899Summers v. Leis868 F.3d 881, 888 (6th Cir. 2004). Moreover,
§ 1983 liability may not be imposed simply because a supervisor denied an administrative grievance
or failed to act based upon information contained in a grievabee.Shehee v. Luttrell99 F.3d
295, 300 (6th Cir. 1999). “[A] platiff must plead that each Gavenent-officialdefendant, through
the official’s own individual actions, has violated the ConstitutidgBal, 129 S. Ct. at 1948.

Because Plaintiff fails to allege thddefendant Stapleton engaged in any
unconstitutional conduct, his claims against him will be dismissed.

B. Due Process - Misconduct Ticket
Plaintiff asserts several due process claims with respect to his major misconduct

proceedings. Plaintiff first complains that his misconduct proceedings violated MDOC policy



because he was detained in segregation fobtsiness days before his misconduct hearing. He
further complains that Hearing Officer Wrightddnot incorporate all of the testimony from his
misconduct hearing into his Major Misconduct HegrReport. Plaintiff also claims that Judge
Draganchak erroneously reviewed the MDOC Hearing Handbook when deciding the appeal of
Plaintiff's misconduct conviction.Plaintiff finally complains that Judge Draganchak modified
Plaintiff's statement of facts and the allegatiomkis complaint to deny Plaintiff's motion.
A prisoner’s ability to challenge a pois misconduct conviction depends on whether

the conviction implicated any liberty inteste In the seminal case in this ardalff v. McDonnell
418 U.S. 539 (1974), the Court prescribed certain minimal procedural safeguards that prison
officials must follow before depriving a prisoner of good-time credits on account of alleged
misbehavior. Th&Volff Court did not create a free-floating right to process that attaches to all
prison disciplinary proceedings; rather the righgrimcess arises only when the prisoner faces a loss
of liberty, in the form of a longer prison sentence caused by forfeiture of good-time credits:

It is true that the Constitution itself does not guarantee good-time credit for

satisfactory behavior while in prison. Bdre the State itself has not only provided

a statutory right to good timieut also specifies that it is to be forfeited only for

serious misbehavior. Nebraska may have the authority to create, or not, a right to a

shortened prison sentencediigh the accumulation of criégslfor good behavior, and

it is true that the Due Process Clause does not require a hearing “in every

conceivable case of government impairment of private interest.” But the State

having created the right to good time and ftestognizing that its deprivation is a

sanction authorized for major misconduct, the prisoner’s interest has real substance

and is sufficiently embraced within Foeeinth Amendment “liberty” to entitle him

to those minimum procedures appropriateler the circumstances and required by

the Due Process Clause to insure tiegt state-created right is not arbitrarily

abrogated.

Wolff, 418 U.S. at 557 (citations omitted).



Plaintiff does not allege that his majarsconduct conviction resulted in any loss of
good-time credits, nor could he. The Sixth Circwas examined Michigan statutory law, as it
relates to the creation and forfeiture of disciplinary crédds prisoners convicted for crimes
occurring after April 1, 1987. hhomas v. Ehy181 F.3d 434 (6th Cir. 2007), the court determined
that loss of disciplinary credits does not necelysaffect the duration of a prisoner’s sentence.
Rather, it merely affects parole eligibility, whicdmains discretionary with the parole board. 481
F.3d at 440. Building on this ruling, Mali v. Ekman355 F. App’x 909 (6th Cir. 2009), the court
held that a misconduct citation in the Michigan prison system does not affect a prisoner’s
constitutionally protected liberty interests, because it does not necessarily affect the length of
confinement. 355 F. App’x at 91ac¢cord, Wilson v. Rapelj&o. 09-13030, 2010 WL 5491196,
at*4 (E.D. Mich. Nov. 24, 2010) (Report & Recommetmia) (holding that “plaintiff's disciplinary
hearing and major misconduct sanction does ndicatp the Fourteenth Amendment Due Process
Clause”),adopted as judgment of cout011 WL 5491196 (Jan. 4, 2011). In the absence of a
demonstrated liberty interest, Plaintiff has no due-process claim based on the loss of disciplinary
credits. See Bell v. AnderspB01 F. App’x 459, 461-62 (6th Cir. 2008).

Even in the absence of a protectible libéntgrest in disciplinary credits, a prisoner
may be able to raise a due-process challenge to prison misconduct convictions that result in a
significant, atypical deprivationSee Sandin v. Connds15 U.S. 472 (1995). Plaintiff has not
identified any deprivation, much less a significant and atypical deprivation, arising from his

convictions. Because Plaintiff's misconduct conwaotdid not result in either an extension of the

2For crimes committed after April 1, 1987, Michigaiispners earn “disciplinary credits” under a statute that
abolished the former good-time systemicM Comp. LAwS § 800.33(5).
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duration of his sentence or some other atypical hardship, his due-process clai®sdaiyram
v. Jewel] 94 F. App’x 271, 273 (6th Cir. 2004).
C. Equal Protection Clause

Plaintiff argues that Judge Draganchaklated his equal protection rights by
reviewing the MDOC Hearing Handbook befortg on Plaintiff's action when the handbook was
not included in the record of his major miscondquroceedings. Plaintiff also complains that Judge
Draganchak violated his equal protection righysmodifying Plaintiff's statement of facts and
complaint to fit her ruling on Plaintiff’'s action.

The Equal Protection Clause of the Feerith Amendment provides that a state may
not “deny to any person within its jurisdiction the equal protection of the laws,” which is essentially
a direction that all persons similarijuated should be treated alike. UCBNST.,amend. XIV City
of Cleburne v. Cleburne Living Ct#73 U.S. 432, 439 (1985). A state practice generally will not
require strict scrutiny unless it interferes witluadamental right or discriminates against a suspect
class of individualsMass. Bd. of Ret. v. Murgid27 U.S. 307, 312 (1976). Plaintiff does not allege
that he is a member of a suspect class or any cgessJackson v. Jamrogfl1l F.3d 615, 619 (6th
Cir. 2005) ( “[P]risoners are not considered a suspect class for purposes of equal protection
litigation.”); see also Wilson v. Yaklict48 F.3d 596, 604 (6th Cir.1998). Moreover, Plaintiff does
not allege that he has suffered any deprivaticanfohdamental right. Thus, to establish his equal
protection claim based on a “class of one” theory, Plaintiff must demonstrate “intentional and
arbitrary discrimination” by the state; that is,rhast demonstrate that he “has been intentionally
treated differently from others similarly situatu that there is no rational basis for the difference

in treatment.” Vill. of Willowbrook v. Olech528 U.S. 562, 564 (2000).



Plaintiff's equal protection claims are whottpnclusory. Plaintiff first alleges that
he was treated differently because Judge Draganchak reviewed the MDOC Hearing Handbook in
violation of MicH. ComP. LAwS § 791.255(4) before reaching @aision on Plaintiff's actiod. For
his second claim, Plaintiff’'s complains that Ju@yaganchak violated his equal protection rights
by modifying his statement of facts and comgldamdeny Plaintiff's action. In both claims,
Plaintiff provides no specific factual allegatiotisat would support a contention that he was
intentionally treated differently, and he has iifeed no similarly situated person who was treated
differently. Conclusory allegations of uncongibnal conduct without specific factual allegations
fail to state a claim under 8§ 1983ee Igbgl129 S. Ct. at 1949 (holdingatha court need not accept
“threadbare recitals of the elements of a cause of action, supported by mere conclusory
statements . . . .”) Accordingly, Plaintiff faite state an equal-protection claim against Judge
Draganchak.

D. State Law

Plaintiff argues that Defendant Wrighiblated MDOC policy by holding him in
segregation for ten business days prior to his misconduct hearing. He also claims that Defendant
Wright violated state law by refusing to incorpte all of Plaintiff's statements in the Major
Misconduct Hearing Report. Finally, Plainaifeges that Judge Draganchak violated®CoMP.
LAws § 791.255(4) by reviewing the MDOC HeariHgndbook before denying Plaintiff's appeal

of his misconduct conviction.

*The Court notes that iH. ComP. LAWS § 791.255(4) provides that the trial court’s review “shall be confined
to the record . ... The scope of review shall be limitedhether the department’s action is authorized by law or rule
and whether the decision or order is supported by competatgrial and substantial evidence on the whole record.”
Obviously, the trial court was authorized to revite MDOC Hearing Handbook to determine whether Petitioner’s
misconduct conviction was authorized.
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Defendants’ alleged failures to comply wétate law, administrative rule or policy
do not themselves rise to the level of a constitutional violatianey v. Farley501 F.3d 577, 581
n.2 (6th Cir. 2007)Smith v. Freland954 F.2d 343, 347-48 (6th Cir. 199B#arber v. City of Salem
953 F.2d 232, 240 (6th Cir. 199R)cVeigh v. Bartle{tNo. 94-23347, 1995 WL 236687, at *1 (6th
Cir. Apr. 21, 1995) (failure to follow policy dirége does not rise to the level of a constitutional
violation because policy directive does not create a protectable liberty interest). Section 1983 is
addressed to remedying violationdedieral law, not state law.ugar v. Edmondson Oil Co457
U.S. 922, 924 (1982);aney 501 F.3d at 580-8Byles v. Raisqr60 F.3d 1211, 1215 (6th Cir.
1995);Sweeton v. Browr27 F.3d 1162, 1166 (6th Cir. 1994).

Moreover, to the extent that Plaintiff's complaint presents claims under state law
against Judge Draganchak, this Court declines to exercise jurisdiction over the state law claims.
“Where a district court has exercised jurisdiction over a state law claim solely by virtue of
supplemental jurisdiction and the federal claims are dismissed prior to trial, the state law claims
should be dismissed without reaching their merit€8leman v. HuffNo. 97-1916, 1998 WL
476226, at *1 (6th Cir. Aug. 3, 1998) (citifrgughender v. City of N. Olmsted, Of8@7 F.2d 909,

917 (6th Cir. 1991))see alsd.andefeld v. Marion Gen. Hosnc.,994 F.2d 1178, 1182 (6th Cir.
1993). Plaintiff's state-law claims trefore will be dismissed without prejudice.
Conclusion

Having conducted the review now required by the Prison Litigation Reform Act, the
Court determines that Plaintiff's action will be dismissed on immunity grounds and/or for failure
to state a claim for failure to state a clgiorsuant to 28 U.S.C. 88 1915(e)(2) and 1915A(b), and

42 U.S.C. § 1997¢(c).
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The Court must next decide whether gpeal of this action would be in good faith
within the meaning 028 U.S.C. § 1915(a)(3)SeeMcGore v. Wrigglesworthl14 F.3d 601, 611
(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no
good-faith basis for an appeaBhould Plaintiff appeal this decision, the Court will assess the
$455.00 appellate filing fee pursuant to 8 1915(bx&gMcGore 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding forma pauperise.g., by the “three-striké rule of § 1915(g).
If he is barred, he will be required to pay the $455.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(g).

A Judgment consistent with this Opinion will be entered.

Dated: December 6, 2011 /s/ Janet T. Neff
Janet T. Neff
United States District Judge
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