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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DAVID AGEMA et al,

Plaintiffs, Case No. 1:12-cv-417
\Y HON. JANET T. NEFF
CITY OF ALLEGAN et al,

Defendants.

OPINION

Now pending before the Court are two motiondigmniss certain claims from this case: the
“Joint Motion of Defendants Council on Americtsiamic Relations, Dawud Walid, People for the
American Way, and Michael BXeegan for Dismissal UndFeD. R.Civ. P. 12(b)(6), Pursuant to
the Noerr-PenningtorDoctrine” (Dkt 112); and “DefendasCity of Allegan and Rick Hoyer’s
Motion to Dismiss Plaintiffs’ First Amended Complaint UnFeD.R.Civ.P. 12(b)(6)” (Dkt 118).
Having conducted a Pre-Motion Conference in thagter and having fully considered the parties’
written briefs, the Court finds that the relevaatts and arguments have been adequately presented
and that oral argument would not aid the decisional proSessV.D. Mich. LCivR 7.2(d). After
careful consideration of the parties’ argumemis applicable law, the Court grants both motions.

. BACKGROUND

This case arises from a January 26, 2012 event organized by Plaintiffs David Agema,

Elizabeth Griffin, Mark Gurley, and Willis Sagetat Allegan High School, an event that featured

Kamal Saleem (Saleem) and Plaintiff Agema as sgrsgkt 114, Joint Statement of Material Facts
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[JSMFT 9 1). According to Plaintiffs, “Saleeheads Koome Ministries, a nonprofit organization
which teaches about the dangers of radical Isid@kt 49, First Amend. Compf 75). Plaintiffs
allege that Saleem “has a unique perspective@mthrnal threat to America posed by Sharia law
and radical Muslims as he was once a Muslim involved in terrorist activities who has since
transformed himself and converted to Christianitg”’{ 76). On January 26, 2012, Plaintiff Agema
was the Michigan State Representative for the 74th District serving in the Michigan House of
Representatives, and Plaintiff Sage wa€aunty Commissioner for the County of Allegan,
Michigan (d. 1 12, 18). Plaintiff Griffin is identifieds a Chapter Leader for the organization
“ACT! for America” (id.  15). Plaintiff Gurley paid fathe airfare of Saleem and his bodyguard
to facilitate their attendance at the evedi§ 17).

As of January 26, 2012, Kevin Harness was tifgeintendent of the Allegan Public School
District (“the School District”) and Jim Mallandas the Principal oAllegan High School (JSMF
11 5-6). Commissioner Sage met with Princidalllard for the purposef renting a room at
Allegan High Schoofor the eventi@. I 7). Sage and Mallard agreed to the rental of a room at
Allegan High School for Plaintiffs’ eventd, § 8). Sage paid $90 to rent the room (Dkt 49, First
Amend. Complf 21).

Commissioner Sage also met with City diefyan Police Chief Rick Hoyer (Dkt 49, First

Amend. Compl. T 83). Plaintiffs allege thahge explained to Chief Hoyer that “Saleem is

'While acknowledging that this Court is requitecaccept as true the well-pleaded factual
allegations in Plaintiffs’ First Amended Complefar purposes of Defendants’ motions at lsae
Bell Atlantic Corp. v. Twomb}y550 U.S. 544, 545 (2007), the parties have also stated certain
agreed-upon material facts, a statement upon which this Court has relied unless otherwise noted.
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considered by some to be ‘an ex-terrorist who has converted to Christiadiyf’§5). “Sage
requested the presence of two officers for the [] evedit'(86).

On or about January 24, 2012, Dawud Walida(M), Executive Director of Council on
American-Islamic Relations, Michigan (CAIR-MBnd Michael B. Keegan (Keegan), President of
People For The American Way (PFAW), authoréetter to Superintendent Harness (“the Letter”)
(JSMF 1 10). The body of the Letter reads as follows:

It has come to our attention that dmiFsday, the Allegan High School Event Center
will be used as a venue for a man that we believe spreads hatred and intolerance.

Kamal Saleem, aka Khodor Shami, who purptartse an “ex-terrorist” that entered

into America “illegally,” regularly voices his disdain for the Islamic faith, comparing

it to Satan. While Saleem has every righhis bona fide beliefs, even if bigoted,

we believe that the misinformation henweys about American Muslims as a fifth
column in our country is not only inacate but also promotes intolerance.
Moreover, Saleem'’s statements about his own background and affiliations are highly
dubious.

Outside of Saleem’s ridiculous claim timatis the descendent of the “Grand Wazir”

of Islam, a fictitious title as there has netseen a Pope for Muslims, his claims of
being an “ex-terrorist” that entered America illegally are outright fabrications.
Immigration Customs Enforcement [sic] (ICE) and the Federal Bureau of
Investigations [sic] (FBI) simply do not let confessed terrorists, who enter our nation
illegally, freely roam America because of a professed conversion. Saleem would
have been detained and most likely deported if his claims held any substance.

We are asking that you not allow a datan that promotes misinformation
and division among fellow Americans to @s®/ Allegan school building. Allegan’s
schools have the intended purpose of educating our youth to prepare them to be
competitive in a global economy and to embrace the American values of diversity
and pluralism. Providing a venue for Saleem runs counter to that purpose.
(id. 7 11)
The January 26, 2012 event was schedulek®ptace at Allegan High School from 6:00
p.m. to 9:00 p.m. (JSMF 9). City of Allegarpolice officers, including Chief Hoyer, arrived at

Allegan High School before the everd.(1 4, 12). Shortly before tlevent was to take place, a
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woman approached the police officers at Alleglagh School and “stated that Kamal Saleem had
a $25 million dollar bounty on his head” (Dkt 49, First Amend. Compl. 1 114). An Allegan police
officer talked with Jones, Saleem’s bodyguard, who did not deny that a bounty axisY§dL(9-
122). “Jones further stated that there had ldeath threats directed toward Kamal Saleem from
Islamic extremists in the pastid(  124). While the event waslkin progress, Chief Hoyer
ordered Plaintiffs to shut down the event (JSMI3). Other events were occurring simultaneously
in other locations within the Allegan High School building while Saleem was speakifigld).
Plaintiffs initiated this civil rights action under 42 U.S.C. § 1983 with the filing of a
Complaint on April 30, 2012 (Dkt 1). On January 8, 2013, with leave of the Court, Plaintiffs
amended their Complaint. Their First Amendedanptint (Dkt 49) namesine Defendants: the
City of Allegan, Chief Hoyer, the School Digitj Superintendent Harness, Principal Mallard,
CAIR-MI, Walid, PFAW and Keegan. “Defendant Hoye sued in his ofiial capacity as chief
of police for the City Police Departmentd( 33).
In their First Amended Complaint, Plaintiffs assert four “claims for relief” under the
following legal theories:
Count I “Freedom of Speech—Fir8imendment against Defendants City;
School District; Chief of Police, Bk Hoyer; Superintendent Kevin
Harness; and Principal Jim Mallard”
Count I “Freedom of Assembly—Firstmendment against Defendants City;

School District; Chief oPolice, Rick HoyerSuperintendent Kevin
Harness; and Principal Jim Mallard”

Count IlI: “Breach of Contract against School District”

Count IV: “Tortious Interference of Contract against Defendants CAIR-MI,
Dawud Walid, People For the American Way, and Michael B.
Keegan”



(id.). The parties have since stipulated to désimg Superintendent Harness from this case (Dkt
130).

In April 2013, the Court conducted a Pretida Conference on two proposed dispositive
motionsanc issuet a briefing schedule permitting Defendant Hoyel anc the City of Allegar to
proceer with their motior to dismis: Count: | anc Il, anc limiting Defendant CAIR-MI, Walid,
PFAW anc Keeganto briefing application of thRoerr-Penningtoroctrine to Count 1V, the only
claim in which they are named (Order, Dkt 16@efendantCAIR-MI, Walid, PFAW ancKeegan
subsequently filed their joint motion to dism{Ekt 112), to which a rggnse (Dkt 115) and reply
(Dkt 116) have been filed. Defendants Hoyer amdGity of Allegan have also since filed their
motion to dismiss (Dkt 118), wwhich a response (DKi20) and reply (Dkt 121) have been filed.
Defendants Hoyer and the CityAlfegan also submitted an additid@athority in support of their
motion (Dkt 136).

II. ANALYSIS
A. Standard of Review

Under Federal Rule of Civil Procedure 8(a)@romplaint must contain “a short and plain
statement of the claim showing that the pleadeniiled to relief.” Federal Rule of Civil Procedure
12(b)(6), in turn, permits dismissal for failure to state a claim upon which relief can be granted.
FED.R.CIv.P. 12(b)(6). When, as here, a documengfierred to in the pleadings and is integral

to the claims, “it may be considered withoahgerting a motion to dismiss into one for summary

’Defendants Allegan Public School District, Kevin Harness and Jim Mallard (“the School
District Defendants”) have also since filed a rexjdier a pre-motion conference regarding the three
counts in which they are named (Dkt 126).



judgment.” Commercial Money Citr., Inc. v. lllinois Union Ins. €808 F.3d 327, 335-36 (6th Cir.
2007).

A complaint will survive a motion to dismiss ifdlplaintiff alleges facts that “state a claim
to relief that is plausible on iface” and that, if accepted as trueg aufficient to “raise a right to
relief above the speculative leveBell Atlantic Corp. v. Twombjyp50 U.S. 544, 545 (2007). The
plausibility standard “is not akito a ‘probability requirement,’” but it asks for more than a sheer
possibility that a defendant has acted unlawfulyhere a complaint pleads facts that are ‘merely
consistent with’ a defendant’s liability, it ‘stopkort of the line between possibility and plausibility
... Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimgrombly 550 U.S. at 570). “[T]he tenet
that a court must accept as true all of the allegatontained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elemardcause of action, supported by mere conclusory
statements, do not sufficeld. at 678. Further, “the court need not accept as true a legal conclusion
couched as a factual allegation, or an unwarranted factual inferektantly-Clay v. City of
Memphis, Tenn695 F.3d 531, 539 (6th Cir. 2012) (citateomd internal quotation marks omitted).
Making a determination of plausibility “is a contespecific task that requires the reviewing court
to draw on its judicial experience and common senkgbal, 556 U.Sat 679.

B. Defendants Hoyer and the City of Allegan’s Motion to Dismiss

To state a claim under 42 U.S.C. § 1983, a pfaimust allege the violation of a right
secured by the Constitution or laws of the UnitedeStand must show that the deprivation of that
right was committed by a person acting under color of state Hawbin-Bey v. Rutter420 F.3d

571, 575 (6th Cir. 2005). Plaintifédlege that Defendants Hoyerdiathe City of Allegan deprived



them of their rights under the First Amendment, specifically, their rights to Freedom of Speech
(Count I) and Freedom of Assembly (Count II).
1. Defendant Hoyer

Defendants Hoyer and the City of Allegan argj@t this Court should dismiss Plaintiffs’
claims against Hoyer because the claims are braggtimst Hoyer in only his official capacity and
are therefore redundant of Plaintiffs’ claiaainst the City (Dkt 119 at 9-12 (citiMpnell v. New
York City Dep’t of Soc. Sery4.36 U.S. 658, 690 n.55 (1978)e v. Claiborne County, Teni03
F.3d 495, 509 (6th Cir. 1996)).

Plaintiffs, who concede that they have ndtaleged any individual-capacity claims against
Defendant Hoyer (Dkt 120 at 28 n.4), respond thatofficial-capacity claims against Defendant
Hoyer are not redundant of the claims against badat City of Allegan because Hoyer “sets and
implements acts, policies, practices, customsaqbcedures of the Allegan Police Department”
(id. at 27-29 (citingHafer v. Melg 502 U.S. 21, 25 (1991uternick v. Sumpter Twp/8 F.3d
1051, 1055 n.5 (6th Cir. 1996)).

Defendants Hoyer and the City of Allegan’s argument has merit.

“There is no longer a need to bring official-capacity actions against local government
officials, for underMonell, supra local government units can be sued directly for damages and
injunctive or declaratory relief."Kentucky v. Graham73 U.S. 159, 167 n.14 (1985). “A suit
against an individual in his official capacitytl®e equivalent of a suit against the governmental
entity.” Matthews v. Jone85 F.3d 1046, 1049 (6th Cir. 1994) (citMgll v. Mich. Dep’t of State
Police 491 U.S. 58, 68 (1989)). “As long astigovernment entity receives notice and an

opportunity to respond, an official-capacity suit isallhrespects other than name, to be treated as



a suit against the entity.’Kentucky 473 U.S. at 165-6Gee also United Food & Commercial
Workers Local 1099 v. City of Sidn&64 F.3d 738, 752 (6th Cir. 200&Appellants’ remaining
81983 claimis against O’Leary in his official capaas Shelby County Sheriff, and, as the district
court noted, this claim is really one against Shelby County itself.”).

Consequently, the Court agrees with Defants Hoyer and the City of Allegan that
Plaintiffs’ claims against Defendant Hayia this case are properly dismissetke, e.g., Jackson
v. Shelby County GoyMo. 07-6356, 2008 WL 4915434, at *2 (6tm.008) (“[T]he district court
properly granted summary judgment to the defendantise claims against tisberiff in his official
capacity because those claims mirror the claiganst the County, and are therefore redundant.”);
Doe 103 F.3d at 509 (affirming the digsal of the official-capacity claims because such suits are
“treated as a suit against the municipality”).
2. Defendant City of Allegan

a. Policy or Custom

A municipal corporation is a “person” within the meaning of § 1988nell, 436 U.S. at
690-91;Holloway v. Brush220 F.3d 767, 772 (6th Cir. 2000) (en banthe liability of a local
government under 8§ 1983 depends solely on whétkegslaintiff's constitutional rights have been
violated as a result of a “policy” or “custom” attributable to the governniéoitoway, supra.The
Sixth Circuit has instructed that the plaintiff mt@t) identify the municipal policy or custom, (2)
connect the policy to the municipality, and (3) show that his particular injury was incurred due to
execution of that policy.”Vereecke v. Huron Valley Sch. Dig09 F.3d 392, 403 (6th Cir. 2010)

(quotingTurner v. City of Taylqr412 F.3d 629, 639 (6th Cir. 20059ke also Garner v. Memphis



Police Dep't,8 F.3d 358, 364 (6th Cir. 199&)pogan v. City of Wixor820 F.2d 170, 176 (6th Cir.
1987).

Defendants Hoyer and the City of Allegan arthegt Plaintiffs’ claims against the City of
Allegan fail as a matter of law because Plaintiffs’e not pleaded that a City custom or policy
deprived Plaintiffs of their Cotitutional rights (Dkt 119 at 12-13 (citifdonell, 436 U.S. at 694)).

In response, Plaintiffs concetleat Defendant City of Allegan does not have any sort of written
policy, procedure or guideline pertaining to thesahg of an event; however, Plaintiffs emphasize

that there is no requirement that a custom, act, practice, policy or procedure be written, and Plaintiffs
argue that they sufficiently alleged the City’s Stom of allowing unfettered discretion to its agents

and employees” in deciding whether to stiotvn an event (Dkt 120 at 13-14, 26 (citing Dkt 49,

First Amend. Compl. 11 140-46)).

Defendants Hoyer and the City of Allegan’s argument has merit.

Local governing bodies can be sued under 8§ I@8®onetary, declaratory, or injunctive
relief where “the action that ialleged to be unconstitutional implements or executes a policy
statement, ordinance, regulation, or decisifiitially adopted and promulgated by that body’s
officers.” Monell, 436 U.S. at 690. “[A]lthough the toudhse of the § 1983 action against a
government body is an allegation that officialipp is responsible for a deprivation of rights
protected by the Constitution, local governments, éikery other § 1983 ‘person,’ by the very terms
of the statute, may be sued for constitutionaldefions visited pursuaid governmental “custom”
even though such a custom has not receif@mal approval through the body’s official
decisionmaking channeldd. at 690-91. “If the decision to adopt that particular course of action

is properly made by that government’s authorized decisionmakers, it surely represents an act of



official government ‘policy’ as tht term is commonly understood?embaur v. City of Cincinnati
475 U.S. 469, 481 (1986)

“On the other hand, the language of § 19&#&d against the background of the same
legislative history, compels the conclusion that Congress did not intend municipalities to be held
liable unless action pursuant to official municipdi@oof some nature cauga constitutional tort.”
Monell, 436 U.S. at 691. “[A] municipality cannot leld liable solely because it employs a
tortfeasor—or, in other words, a municipality cannot be held liable under § 1983 on a respondeat
superior theory.ld. A plaintiff “must show that the [governmental entitgklfis the wrongdoer.”
Vereecke609 F.3d at 403 (citation omitted; emphasis original).

Here, Plaintiffs allege in numerous places throughout their First Amended Complaint that
Defendant Hoyer acted pursuant to “the City’Bges, practices, customs and/or procedures” (Dkt
49, First Amend. Compl. 11 1-2, 5, 8, 25-26,28,33, 37, 197-99, 203, 207). The only paragraph
specifically identifying a policy, practice, cust@mmprocedure, however, is Paragraph 146, where
Plaintiffs allege a “policy, procedure, practicegd#or custom of issuing unfettered discretion to its
agents, servants, and/or employees™ 146). Plaintiffs’ reliancen a policy, procedure, practice,
and/or custom of issuing unfettdreiscretion to its agents, servants, and/or employees does not state
a plausible claim for relief under § 1983. “The faettth particular official ... has discretion in the
exercise of particular functions does not, withmire, give rise to municipal liability based on an
exercise of that discretionPembauy475 U.S. at 481-82%5ee, e.g., Miller v. Calhoun Coun#08
F.3d 803, 814 (6th Cir. 2005) (indicating thak tplaintiff “conflates decisionmaking with
policymaking”); see alsoFeliciano v. City of Cleveland988 F.2d 649, 656 (6th Cir. 1993)

(instructing that “[d]iscretion to act is not to benfused with policymaking authority; no municipal
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liability results where an official merely hasdretion to act because subjecting a municipality to
liability in such a situation would be ‘indistinguishable’ from respondeat superior liability”). In
short, Plaintiffs’ First Amended Complaint dosst state a plausibledbry for holding Defendant
City of Allegan liable under § 1983.

b. Constitutional Deprivation

Even assuming arguendo that Plaintiffs’ Fkstended Complaint states a plausible theory
for holding Defendant City of Aligan liable under § 1983, Plaintiffs’ allegations further fail to state
a constitutional deprivation. “There can bevhanellmunicipal liability under § 1983 unless there
is an underlying unconstitutional acWilson v. Morgan477 F.3d 326, 340 (6th Cir. 2007) (citing
City of Los Angeles v. Helle475 U.S. 796, 799 (1986) (“If ams®n has suffered no constitutional
injury at the hands of the individual police offictre fact that the departmental regulations might
have authorized the use of constitutionally excessive force is quite beside the point.”)).

The parties agree that the Allegan Publib@&x District operates Allegan High School and
is a public entity established pursuant to, and imgal under, the laws of the State of Michigan
(JSMFY 2). The Supreme Court has adopted a foruatyais as a means of determining when the
government’s interest in limiting the use of @eoperty to its intended purpose outweighs the
interest of those wishing to @she property for other purposé3ornelius v. NAACP Legal Def. &
Educ. Fund, Ing473 U.S. 788, 800 (1985). The extenwtoch the government can control access
depends on the nature of the relevant fordain.

Because a principal purpose of traditional public forums is the free exchange of ideas,
speakers can be excluded from a public forum only when the exclusion is necessary to serve a

compelling state interest and the exclusion is narrowly drawn to achieve that inGoestlius,
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supra. Similarly, when the government has intentionally designated a place or means of
communication as a public forum, speakers cabeeixcluded without a compelling governmental
interest.Id. Access to a nonpublic forum, however, can Is¢rieted as long as the restrictions are
“reasonable and [are] not an effort to suppegwession merely because public officials oppose
the speaker’s view.1d. (quotingPerry Educ. Ass’n v. Perry Local Educators’ Asgl60 U.S. 37,

45 (1983)).

Defendants Hoyer and the City of Allegan argue that Plaintiffs’ claims against the City fall
as a matter of law because Allegan High Sch®al nonpublic forum and the decision to stop
Plaintiffs’ event due to reports from Saleem’s bodydud “death threats” and “Islamic extremists”
was a reasonable safety precaution and a legitireatdion to a potentially dangerous situation at
a public high school (Dkt 11&t 13-19).

According to Plaintiffs, because the Sch@ustrict opened Allegan High School to the
general public for a “free speech event,” the Sclsirict created a designated public forum that
is subject to the same strict scrutiny as retsbns in a traditional publitorum (Dkt 120 at 20-21).
Plaintiffs opine that Defendanfgublic-safety rationale is a “mere pretext” and that there was “zero
evidence” of a safety risk (Dkt 12021-24). According to Plaintiffs, the “true cause” of the closing
of the event was to “comply[] with the demandd$etklers based on the viewpoint of the speaker
and the content of the speech . . . valuing lleckler's veto over Constitutional freedoms of
Plaintiffs” (id. at 25).

Defendants Hoyer and the City of Allegan’s argument has merit.

“[S]chool facilities may be deeedl to be public forums only if school authorities have ‘by

policy or by practice’ opened those facilities ‘fadiscriminate use by the general public,” or by
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some segment of the public, such as student organizatidazeélwood Sch. Dist. v. KuhimeidB4

U.S. 260, 267, 108 S. Ct. 562, 568,198=d. 2d 592 (1988) (quotingerry, 460 U.S. at 46-47).

Here, there are no allegations that the school was open for use by the general public; rather,
permission to rent the school was secured frorbdiiding principal, and there is no allegation that
permission was granted as a matter of cotosl who sought it (Dkt 49, First Amend. Compl.

11 7-8). “This type of selectaccess does not transform government property into a public forum.”
Perry, 460 U.S. at 47. Plaintiffsllagations do not warrant the conclusion that the school facility
was designated a public forum subject to the saneestrutiny as restrictions in a traditional public
forum.

Moreover, Plaintiffs’ allegations do not sta plausible claim that access to the nonpublic
forum was unconstitutionally restricted. Plaintifiege in their First Amended Complaint that the
January 26, 2012 event was stopped due to “deathtttirfrom “Islamic extremists” while other
events were occurring at the high school (Dkt 49, First Amend. Compl. Y 124, 162, 190). In
response to the motion at bar, Plaintiffs emphasize other allegations within their pleading—that the
death threats were not credible and that thesngtany “real danger” posed by Saleem’s presence
to those in the high school that evening (Dkt 12B3aR4). Accepting as true that public officials
mistakenly assessed the credibility of the riskherimminence of danger, Plaintiffs’ allegations,
taken together, do not support the conclusion that the decision to stop the event was nonetheless
unreasonable. “[T]he government does not needhib‘until havoc is wreaked to restrict access
to a nonpublic forum.” United Food & Commercial Workers Local 1099 v. City of SidBéy

F.3d 738, 751 (6th Cir. 2004) (quoti@prnelius 473 U.S. at 810).
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Similarly, Plaintiffs offer mere conclusory statements that the decision to close the event was
an effort to suppress expression because public officials opposed Kaleem’s view. “Where the
well-pleaded facts do not permit the court to imi@re than the mere possibility of misconduct, the
complaint has alleged—nbut it has not ‘showfr]that the pleader is entitled to relieflgbal, 556
U.S. at 679 (quotinFeD. R.Civ. P. 8(a)(2)). “The plausibility of an inference depends on a host
of considerations, including common sense and the strength of competing explanations for the
defendant’s conduct.16630 Southfield Ltd. P’ship v. Flagstar Bank, F.S/B7 F.3d 502, 504 (6th
Cir. 2013). Plaintiffs’ allegations do not statglausible constitutional deprivation, even assuming
arguendo that Plaintiffs identified a policy oistam upon which Defendant City of Allegan could
be held liable under § 1983 for the purported constitutional deprivation.

In sum, Plaintiffs have stated redundamtirtls against Defendants Hoyer and the City of
Allegan, and the claims against Defendant HogeCounts | and Il will be dismissed. Further,
Plaintiffs have not stated plausible claimgatef in Counts | and Il against Defendant City of
Allegan, and the claims against Defendant @ityAllegan in Countd and Il will likewise be
dismissed.

C. Defendants CAIR-MI, Walid, PFAW and Keegan’s Motion to Dismiss

In Count IV of their First Amended ComplairRjaintiffs allege Tortious Interference of
Contract against Defendants CAIR-MI, Walid, RFAand Keegan. Count I\ the only claim in
which these Defendants are named. To state a Tortious Interference of Contract claim under
Michigan law, Plaintiffs must demonstrate “(the existence of a contract, (2) a breach of the

contract, and (3) an unjustified instigation of the breach by the defendaatdner v. Heartland
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Indus. Partners, LP715 F.3d 609, 614 (6th Cir. 2013) (quotBadiee v. Brighton Area S¢l695
N.W.2d 521, 539 (Mich. Ct. App. 2005)).

Here, Plaintiffs allege that the Janu@d, 2012 Letter “voiced strong disfavor for Kamal
Saleem, offering defamatory remarks as toduthenticity as a speaker and dissenting to the
viewpoint of his free speech” (Dkt 49, First Ame@ahmpl. 1 94). Plaintiffs claim that by sending
the Letter to Superintendent Harness, Defergdédntentionally and improperly interfered” with
“Plaintiffs’ contract” to rent a room at the Aan High School and, therefore, transmission of the
Letter supports Plaintiffs’ claim of a “tortious interference of contradt™221).

Defendants CAIR-MI, Walid, PFAW and Keegamae that these allegations fail to state
a claim of Tortious Interferenad Contract against them (Dkt 113 at 13). Defendants CAIR-MI,
Walid, PFAW and Keegan argue that application ofNberr-Penningtordoctrine shields them
from liability because they legally and reasolygpetitioned the appropitie government official
responsible for allowing Saleem to speak atddie High School in an effort to cancel his speech
(id.).

Defendants CAIR-MI, Walid, PFAW and Keegan’s argument has merit.

The right to petition, as guaranteed bye thirst Amendment of the United States
Constitution, protects “the ability of the people tdamtheir wishes known to their representatives.”
Eastern R.R. Presidents Conference v. Noerr Motor Freight, 36& U.S. 127, 137-38 (1961)
(rejecting an attempt to base a Sherman Act conspiracy on evidence consisting entirely of activities
of competitors seeking to influence public officialge also United Mine Workers v. Pennington
381 U.S. 657,669-72 (1965) (applyiNgerrto hold that “[j]oint effortdo influence public officials

do not violate the antitrust laws even though intended to eliminate competition”). The knowing
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infliction of injury from genuine petitioning dsenot render the campaign itself illegal because to
hold otherwise would be “tantamountoutlawing all such campaigns&zzar v. Primebank, FSB
499 N.W.2d 793, 796 (Mich. Ct. App. 1993) (quotidgerr, 365 U.S. at 143-44).

The doctrine espousedioerrandPenningtorhas been applied mainly in antitrust matters,
matters concerning people’s ability to influencepasesage or enforcement of laws, and Plaintiffs
argue that the doctrine is limited to the antitemttext and inapplicable here (Dkt 115 at 9-10).
According to Plaintiffs, Defendants CAIR-MI, W&, PFAW and Keegan have cast the doctrine “so
broadly that they argue it merits special protets over and beyond the protections of the First
Amendment Petition Clauseit( at 5). The Court disagrees.

The Sixth Circuit has instructed that althoughNwerr-Penningtordoctrine was initially
recognized in the antitrust field, “the doctringas bottom, founded upon a concern for the First
Amendment right to petition and, therefore, has been applied to claims implicating that right.”
Campbell v. PMI Food Equip. Grp., In&09 F.3d 776, 790 (6th Cir. 2008ge alsAzzar 499
N.W.2d at 796 (“theNoerr-Penningtondoctrine is a principle of constitutional law that bars
litigation arising from injuries received as a consequence of First Amendment petitioning activity,
regardless of the underlying cause of action asserted by the plaintiffs”).

Hence, inStachura v. Truszkowskr63 F.2d 211, 213 (6th Cir. 1985) rev’'d on other
grounds Memphis Cmty. Sch. Dist. v. Stachu4@7 U.S. 299 (1986), the Sixth Circuit held that,
under the First Amendment, a citizen who petied a school board to terminate a teacher was
protected from liability. Likewise, ikaton v. Newport Bd. of Edu®@75 F.2d 292, 298 (6th Circ.
1992), the Sixth Circuit held that, under the First Amendment, a teachers’ union and its local

managing agent who petitioned a school boardrtmwe a principal was protected from liability.
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Indeed, the Sixth Circuit has recognized that faldeourts have by analogy applied the doctrine to
claims brought under both state and federalsjaincluding common law claims of tortious
interference. Campbel] 509 F.3d at 79(Qciting Video Int'l Prod., Inc.v. Warner—Amex Cable
Commc'ns, InG.858 F.2d 1075, 1084 (5th Cir. 1988) (applying doctrine to business tort claims,
and citing cases)). In short, “[tlhere is simply no reason that a common-law tort can any more
permissibly abridge or chill theonstitutional right of petition than can a statutory claim such as
antitrust.” Video Int’'l Prod, 858 F.2d at 1084.

Here, accepting as true the factual allegations contained in Count IV of Plaintiffs’ First
Amended Complaint, Plaintiffs have sdtan example of a claim for which tHeerr-Pennington
doctrine grants immunity: private actors petitioning for—and, in fact, receiving—government
action. The Court agrees that the petitimnfrDefendants CAIR-MI, Walid, PFAW and Keegan
to the school superintendent constitutes amgatéo influence governmental action, a petition that
is protected by the First Amendment.

Plaintiffs respond with three arguments, noneloich compel a different conclusion. First,
Plaintiffs argue that the Letter did not seebtoperly influence government action “but sought to
improperly silence speech, alleging that the speaksrunworthy of speakg at Plaintiffs’ event
because he was a fraud” (Dkt 115 at 12). HoweYa&y citizen’s right to petition is not limited to
goals that are deemed worthy, and the citizen’s tagspeak freely is not limited to fair comments.”
Eaton 975 F.2d at 29&ee alsd&nology, Inc. v. Insight Commc’ns C893 F.3d 656, 658-659 (6th
Cir. 2004) (recognizing that except in very limitgthiations, the doctrine immunizes parties from
antitrust or 8 1983 liability when petitioning authi@s to take official action, “even where the

petitioning activity has the intent or effect ofpdieing another of propeytinterests”). “Because
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plaintiffs may easily allege that defendants knowingly and maliciously made false accusations,
protecting such knowingly and maliciously madiegations provides breathing space for the First
Amendment right to petition the governmenfzzar 499 N.W.2d at 796.

Second, Plaintiffs argue that even if theerr-Penningtomloctrine applies, it provides only
“immunity from liability” and does not confer a rigbt dismissal at the outset of a lawsuit (Dkt 115
at 8, 11). However, this argument also plainly lacks m&ete, e.g., VIBO Corp, Inc. v. Conyay
669 F.3d 675, 683-86 (6th Cir. 201 2ffifaning the district court’s ruling on a Rule 12(b)(6) motion
that the defendants were immunized from suit uiNberr-Pennington

Last, Plaintiffs argue that even if the daotrapplies, the activity of Defendants CAIR-MI,
Walid, PFAW and Keegan falls within the “sham exception” to the doctrine (Dkt 115 at 13-14).
Defendants reject Plaintiffs’ sham-exception argatnemphasizing that “[tlhe Letter expressed
Defendants’ legitimate opinions about the veraoityMr. Saleem’s claims, disagreed with Mr.
Saleem’s viewpoints, and asked that Mr. Saleetbe permitted to use public school property as
a forum for his statements” (Dkt 113 at 14).

Noerr recognized what has come to be knowrh&s“sham” exception to the rule: that
“[tlhere may be situations in which a publictgmpaign, ostensibly directed toward influencing
governmental action, is a mere sham to cover what is actually nothing more than an attempt to
interfere directly with the business relationstopa competitor and the application of the Sherman
Act would be justified.” City of Columbia v. Omni Outdoor Advertising, 499 U.S. 365, 380
(1991) (quotindNoerr, 365 U.S. at 144). “A ‘sham’ situation involves a defendant whose activities
are ‘not genuinely aimed at procurifayorable government action’ at alld. (quotingAllied Tube

& Conduit Corp. v. Indian Head, Inc486 U.S. 492, 500 n.4 (1988)). The Sixth Circuit has
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indicated that the exception is “narrovicaton 975 F.3d at 298/Vestmac, Inc. v. Smjtli97 F.2d
313, 317-18 (6th Cir. 1986), with the “key” beimg “improper interference” or “abuse” of
governmental process, rather than a geratieenpt to influence official decision makiMyestmac,
supra; Opdykelnv. Co. v. City of Detrojt883 F.2d 1265, 1273 (6th Cir. 1989).

Here, Plaintiffs admit that the objective of Defendants CAIR-MI, Walid, PFAW and Keegan
was to prevent the event from being held, that Defendants requested and urged that the “School
District breach its Contract with the Plaintiéfiad disallow Kamal Saleem from speaking at the free
speech event” (Dkt 49, First Amend. Compl. § 95). Therefore, accepting as true the factual
allegations contained in Plaintiffs’ Count IV, thlbegations describe a situation that falls outside
of the sham exceptiorgee, e.g., VIBO Cor®69 F.3d at 686 (affirming the district court decision
granting the defendants dismissal unFep. R. Civ. P. 12(b)(6) where, by the “[p]laintiff's own
admission, Manufacturer Defendants petitionedafgpecific outcome from the government and
succeeded, ... a situation that falls outside of the sham exception”).

In sum, Plaintiffs have not stat a claim for relief in Count IV that is plausible on its face;
rather, Plaintiffs’ allegations state a clairam which Defendants CAIR-MI, Walid, PFAW and
Keegan are immune. Therefore, Defend@AsR-MI, Walid, PFAW and Keegan are entitled to
dismissal of Plaintiffs’ Count IV against them.

[ll. CONCLUSION

For the foregoing reasons, the Court determines that the “Joint Motion of Defendants
Council on American-Islamic Relations, Dawud Wafeople for the American Way, and Michael
B. Keegan for Dismissal Unde¢FeD. R. Civ. P. 12(b)(6), Pursuant to tHeoerr-Pennington

Doctrine” (Dkt 112), and “Defendants City dflegan and Rick Hoyer's Motion to Dismiss
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Plaintiffs’ First Amended Complaint UndFeD. R.Civ. P. 12(b)(6)” (Dkt 118) are granted. An

Order will be entered consistent with this Opinion.

Date: January 22, 2014 /sl Janet T. Neff
JANET T. NEFF
United States District Judge
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