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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

CESAR AUGUSTA FERNANDEZ,

Plaintiff, Case No. 1:12-cv-546
V. Honorable Janet T. Neff
UNKNOWN SETLAC et al.,

Defendants.
/

OPINION

This is a civil rights action brought bystate prisoner pursuantto 42 U.S.C. § 1983.
The Court has granted Plaintiff leave to proceddrmapauperis and Plaintiff has paid the initial
partial filing fee. Under the Prison Litigation Reform ActgPL. NO. 104-134,110STAT. 1321
(1996), the Court is required to dismiss any prisoner action brought under federal law if the
complaint is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant immune freach relief. 28 U.S.C. 88 1915(e)(2), 1915A; 42
U.S.C. § 1997e(c). Theddrt must read Plaintiff pro se complaint indulgentlyseeHaines v.
Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff sgatens as true, unless they are clearly
irrational or wholly incredible.Denton v. Hernandes04 U.S. 25, 33 (1992). Applying these

standards, Plaintiff's action will be dismissed for failure to state a claim.
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Factual Allegations

Plaintiff Cesar Augusta Fernandez isaestprisoner incarcerated in Pennsylvania,
though the events giving rise to the complaint oe@iwhile he was incarcerated with the Michigan
Department of Corrections (MDOC) at the 8kegon Correctional Facility (MCF) in Muskegon,
Michigan. Plaintiff sues the following employe&#fdMCF: Librarian (Unknown) Setlac, Inspector
(Unknown) SpoonassDeputy Superintendent (Unknown) Wer, Principal (Unknown) Barnett,
Deputy Superintendent (Unknown) Smith, and Superintendent (Unknown) Curly.

Plaintiff alleges that he transferred MCF in March 2010. At the time, he was
“actively involved in his criminal appeal proceduneghe state court(s).” (Compl., docket #1, Page
ID#3.) In addition, he was preparing a “Federal Habeas Corpus and Writ of Mandamus in the
Commonwealth Court of Pennsylvania” and was eoirig with his attorney about filing a “Post-
Conviction Relief Act[] Petition in the Court @ommon Pleas of Berks County, Pennsylvania.”
(Id.) After his arrival aMCF, he discovered that its facilities were not adequate to allow him to
continue his legal work. Several months laédter Plaintiff complained about the issue, prison
officials gave him access to several typewsitdPennsylvania casebooks, and a “computerized
access system” for “case review and recalld. t Page 1D#4.)

In August 2010, Plaintiff used the computer system to conduct legal research and to
prepare a draft of his “Federal Habeas Corpus and Writ of Mandamus Motions and Briefs for
submission to the Federal CourtsId.Y When he finished his draft, he printed it on the library
printer. The head librarian at MCF retrieved firinted copies, charg&daintiff for the printing

costs, and then gave them to Plaintiff. Jamuary 10, 2011, Plaintiff used the computer system to

!Also referred to as “Spoomass” in the complait@egCompl., docket #1, Page ID#7.)
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complete a final draft of the foregoing documents. He then printed them on the library printer, as
he had done before. This time, however, Defendant Setlac retrieved them from the printer and
confiscated them, telling Plaintiff that he was ndhauzed to use the computer “for this purpose.”

(Id.) When Plaintiff asked for an explanatishg told him, “YOU CAN'T HAVE THIS ... YOU

CAN'T DO THIS TYPE OF WORK.” (d.) She refused to return his documents, to issue a
confiscation slip, or to reimburse Plaintiff for his printing costs.

Plaintiff then returned to his housing unitttg to resolve the issue, and an officer
told him to speak with Inspector Spoonaspo@ass retrieved the documents and then met with
Plaintiff. Spoonass told Plaintiff that the documents did not violate any “known” policy, but that
he would investigate the issue furtherfdse returning them to Plaintiff. Id. at Page ID#4.)
Spoonass indicated that he would have a meeitititgDeputy Superintendant Walker, Principal
Barnett (who is in charge of library staff), andbtarian Setlac. Plairitiasserts that, “because of
time constraints placed on Plaintiff by the Statel Federal courts,” Defendants’ decision to
withhold his documents “irreparably hinddtéhis “appellate p[ro]ce[e]ding.” 14.)

On or around January 27, 2011, Principal Barnett hand-delivered to Plaintiff a
“memo” advising Plaintiff that hevould no longer be allowed to use “library computer no. #2.” (
at Page ID#5.) On March 9, 2011, Plaintiff askéficer Villapondo (who is not a Defendant in this
action) for a “1983 form”; Villapondo responded, “hagiving you Sh#t . . . | was told not to help
you with anything or even let you on the computersd.) (Plaintiff then asked another inmate,
Anthony Harrell, to assist him in “executing his legal appealsl)) Plaintiff also filed a prisoner
grievance regarding his confiscated documentsredavas sent to the restricted housing unit and

given a disciplinary sanction for helping PlaintifllDOC officials also confiscated property in



Harrell's possession, including documents belongirRjamtiff. Plaintif asked MDOC “Security
and Administrative Officials” to retrieve his documents from Harrell's confiscated property, but they
refused. Id.) Harrell was later transferred to a facility in Pennsylvania. Plaintiff filed ansec
grievance about the matter but his documents were never returned.

Based on the foregoing, Plaintiff claims tRefendants violated his rights under the
First, Fourth, Eighth and Fourteenth Amendmeatthe Constitution. As relief, Plaintiff seeks
compensatory and punitive damages.

Discussion

l. Failure to state a claim

A complaint may be dismissed for failuregtate a claim if “it fails to give the
defendant fair notice of what the . .aioh is and the grounds upon which it rest88ll Atl. Corp.
v. Twombly 550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S. 41, 45-46 (1957)).
While a complaint need not contain detailed factillafations, a plaintiff'allegations mustinclude
more than labels and conclusioisvombly 550 U.S. at 555Ashcroft v. Igbal556 U.S. 662, 678
(2009) (“Threadbare recitals of the elemesfta cause of action, supported by mere conclusory
statements, do not suffice.”). The court must determine whether the complaint contains “enough
facts to state a claim to reliétfat is plausible on its faceTwombly 550 U.S. at 570. “A claim has
facial plausibility when the plaintiff pleads factual content that alltives court to draw the
reasonable inference that the defendant is liable for the misconduct allkegped,. 556 U.S. at 679.
Although the plausibility standard is not equivalena “probability requirement,’ . . . it asks for
more than a sheer possibility tladefendant has acted unlawfullygbal, 556 U.S. at 678 (quoting

Twombly 550 U.S. at 556). “[W]here the well-pleadadts do not permit the court to infer more



than the mere possibility of misconduct, the conmplaas alleged — but it has not ‘show[n]’ — that
the pleader is entitled to relieflgbal, 556 U.S. at 679 (quotingeB. R.Civ. P. 8(a)(2))see also
Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding thatftvembly/Igbalplausibility
standard applies to dismissals of prisoreses on initial review under 28 U.S.C. 88 1915A(b)(1)
and 1915(e)(2)(B)(i)).

To state a claim under 42 UGS.8 1983, a plaintiff mustllege the violation of a
right secured by the federal Constitution or lang eust show that the deprivation was committed
by a person acting under color of state [aMest v. Atkins487 U.S. 42, 48 (1988pominguez v.
Corr. Med. Servs555 F.3d 543, 549 (6th Cir. 2009). Besa@ 1983 is a method for vindicating
federal rights, not a source of substantive righedfitthe first step in an action under 8§ 1983 is to
identify the specific constitutional right allegedly infringedbright v. Oliver 510 U.S. 266, 271
(1994).

A. Accesstothe Courts

Plaintiff asserts that Defendants have iimgxhhis First Amendment right of access
to the courts, either by failing to provide adeques®urces for legal research or by confiscating his
legal documents. It is well established that prisoners have a constitutional right of access to the
courts.Bounds v. Smit®30 U.S. 817, 821 (1977). The principal issugonndswvas whether the
states must protect the right of access to thesbyrproviding law libraries or alternative sources
of legal information for prisonersld. at 817. The Court further reat that in addition to law
libraries or alternative sources of legal knowledge, the states must provide indigent inmates with
“paper and pen to draft legal documents, notari@ices to authenticate them, and with stamps to

mail them.” Id. at 824-25. The right of access to tleids also prohibits prison officials from



erecting barriers that may impede the inmate’s accessibility to the cBag&nop v. Johnsgé77
F.2d 996, 1009 (6th Cir. 1992).

An indigent prisoner’s constitutional right to legal resources and materials is not,
however, without limit. “[A] pri®ner’s right to access the courtsends to direct appeals, habeas
corpus applications, and civil rights claims onlyThaddeus-X v. Blatte 75 F.3d 378, 391 (6th
Cir. 1999) (en banc). Furthermore, in order tdesta viable claim, a plaintiff must show “actual
injury,” i.e. prejudice to pending or contemplated litigatidrewis v. Caseys18 U.S. 343, 349
(1996);see alsdralley-Bey v. Knebll68 F.3d 884, 886 (6th Cir. 199%nop, 977 F.2d at 1000.
“Examples of actual prejudice . . . include havirngse dismissed, being unable to file a complaint,
and missing a court-imposed deadlinélarbin—Bey v. Rutte20 F.3d 571, 578 (6th Cir. 2005).

In addition, the underlying action mwassert a non-frivolous claimhewis 518 U.S.
at 353;accordHadix v. Johnsonl82 F.3d 400, 405 (6th Cir. 1999). The Supreme Court squarely
has held that, to plead injury to a non-frivolaigim, “the underlyingcause of action, whether
anticipated or lost, is an element that must bertdeestin the complaint, just as much as allegations
must describe the official ecfrustrating the litigation.Christopher v. Harbury536 U.S. 403, 415
(2002) (citingLewis 518 U.S. at 353 & n.3). In other words, the plaintiff's allegations “must
identify a ‘nonfrivolous,’ ‘arguable’ underlying claimld. (quotingLewis 518 U.S. at 353 & n.3).

Plaintiff’s allegations do not satisfy thaégoing requirements. Plaintiff alleges that
he was involved in several pending or anticipdégal challenges to his criminal conviction when
he arrived at MCF, including: an appeal frbima conviction, one or nte post-conviction motions
in state court, and applicatiofe writ of mandamus and for habeampus relief in federal court.

For several months after his arrival, the resources at MCF were allegedly inadequate to allow him



to conduct legal research for these proceedings. Later, Defendants confiscated a draft of his federal
application for habeas relief and for writ of mandamus and then denied him access to one of the
library computers. Accepting all of the foregoemgtrue, however, PIdiff does not indicate how
the lack of available resourcesthe confiscation of his docuntsmmeaningfully prejudiced him.
Plaintiff does not allege, for instance, thatvii@s unable to file his appeals or post-conviction
motions in a timely manner, or that he lost aailable remedy. Indeed,dtiff indicates that he
was represented by counsel on appeal from hmsir@l conviction; thus, it is not clear why
limitations on his ability to conduct legal research would have prejudiced him in those proceedings.
Cf. Holt v. Pitts 702 F.2d 639, 640 (6th Cir. 1983) (holdingttappointment of counsel satisfies
the state’s obligation to provide full access to the cour&s)eye v. Metro. Pub. Defender’s Office
73 F. App’x 792, 794 (6th Cir. 2008)ejecting a prisoner’s access-to-the-courts claim because he
was represented by counsel, and notingttietright of access guarantees access todhgs not
necessarily an adequate prison law library”) (emgediled). Moreover, with respect to Plaintiff's
federal habeas application and his other collatdrallenges to his criminal conviction, Plaintiff's
allegations are deficient because they do not identify any underlying non-frivolous claims as
required byChristopher See Brown v. Matauszakl5 F. App’x 608, 613 (6th Cir. 2011) (applying
the pleading requirements©hristophetto a prisoner’s claim that otfials interfered with his post-
conviction motion for relief from judgment). In short, Plaintiff's assertion that Defendants
“irreparably hindered” his “appellate proceedings’too vague and conclusory to show actual
injury. (SeeCompl., docket #1, Page ID#4.)

Finally, Plaintiff implies that he intended fite a civil rights action when he asked

Officer Villapondo for a § 1983 form in March 20twever, Plaintiff fails to allege any injury



resulting from Villapondo’s actions. In addition, Pif fails to identify the underlying claims that
he intended to pursueClearly, Villapondo’s conduct did not prevent Plaintiff from raising the
claims asserted in the instant action. Thereflareall of the foregoing reasons, Plaintiff fails to
state an access-to-the-courts claim.

B. Retaliation

Plaintiff claims that Defendants Cudyd Spoonass confiscated his legal documents
and refused to return them in retaliation for Pléfistexercise of his legal rights. Retaliation based
upon a prisoner’s exercise of his or her constitutional rights violates the ConstitiBmea.
Thaddeus-X v. Blatted 75 F.3d 378, 394 (6th Cir. 1999) (en banc). In order to set forth a First
Amendment retaliation claim, a plaintiff must establish that: (1) he was engaged in protected
conduct; (2) an adverse action was taken againdtiaimvould deter a person of ordinary firmness
from engaging in that conduct; and (3) the adverse action was motivated, at least in part, by the
protected conductThaddeus-X175 F.3d at 394. Moreover, a plaintiff must be able to prove that
the exercise of the protected right was a substamtiaotivating factor in the defendant’s alleged
retaliatory conduct.SeeSmith v. CampbelR50 F.3d 1032, 1037 (6th Cir. 2001) (citingpunt
Healthy City Sch. Dist. Bd. of Educ. v. DQy@9 U.S. 274, 287 (1977)).

It is well recognized that “retaliation” is easy to allege and that it can seldom be
demonstrated by direct evidenc8ee Harbin-Bey v. Rutte420 F.3d 571, 580 (6th Cir. 2005);
Murphy v. Lane 833 F.2d 106, 108 (7th Cir. 1987). “Jiging merely the ultimate fact of
retaliation is insufficient.’Murphy, 833 F.2d at 108. “[Clonclusory allegations of retaliatory motive
‘unsupported by material facts will not be sdiint to state . . . a claim under 8§ 19831arbin-

Bey, 420 F.3d at 580 (quotir@utierrez v. Lynch826 F.2d 1534, 1538-39 (6th Cir. 1988pe also



Murray v. Unknown Ever84 F. App’x 553, 556 (6th Cir. 2003) (in complaints screened pursuant
to 28 U.S.C. 8 1915A, “[c]onclusosllegations of retaliatory mot&with no concrete and relevant
particulars fail to raise a genuine issue of fact for trial”) (internal quotations omitiajs v.
Jarvie 20 F. App’x 457, 459 (6th Ci2001) (“bare allegations of iee on the defendants’ parts
are not enough to establish retaliation claims” that will survive 8 1915A screening).

Plaintiff merely alleges the ultimate fact of retaliation in this action. He has not
presented facts to support his conclusion thalyGir Spoonass retaliated against him because of
any protected conduct. Indeedaintiff’'s only allegation regardin@efendant Curly is that Curly
and Defendants Walker, Smith, and Barnett, “confisddPlaintiff's legal documents and refus[ed]
to return them.” (Compl., docket #1, Page ID#BQt clearly Setlac is the one who confiscated
Plaintiff's documents in the prison library; theage no other allegations to distinguish Curly’s
actions from that of the other Bedants. Thus, the nature of Curly’s role in the alleged misconduct
is unclear. With respect to Spoonass, Piiirtieges that he kept the documents while he
investigated Setlac’s conduct. In other woiSisgponass maintained the status quo for a period of
time during his investigation. Consequently, ita$ at all clear that Dendants Curly and Spoonass
took an adverse action against Plaintiff, mudds lene that would deter an ordinary person from
engaging in protected conduct.

Even if Plaintiff’s allegations satisfy the adverse-action element of a retaliation claim,
however, they do not satisfy the causation elengahe of Plaintiff's allegations suggest that any
conduct by Defendants Curly and Spoonass was motivated by Plaintiff's protected activity.

Therefore, Plaintiff fails to state a retaliation claim against th&ae Igbal 556 U.S. at 678



(“Threadbare recitals of the elements of a cafisetion, supported by mere conclusory statements,
do not suffice.”).
C. DueProcess

Defendants Curly, Walker, Smith, Barnett and Setlac allegedly violated Plaintiff's
right to due process by confiscating and withholdiisgegal documents “without legal justification
or authorization.” (Compl., docket #1, Pageét@) This claim is barred by the doctrineRarratt
v. Taylor 451 U.S. 527 (1981pverruledin part by Daniels v. Williams474 U.S. 327 (1986).
Under Parratt, a person deprived of property by a “random and unauthorized act” of a state
employee has no federal due process claim unless the state fails to afford an adequate post-
deprivation remedy. If an adequate post-degiton remedy exists, the deprivation, although real,
is not “without due process of lawParratt, 451 U.S. at 537. This rubgpplies to both negligent
and intentional deprivation of property, as long as the deprivation was not done pursuant to an
established state proceduf@eeHudson v. Palmer68 U.S. 517, 530-36 (1984Pplaintiff's claim
is expressly premised upon allegedly unauthorizesl @fcstate officials; thus, he must plead and
prove the inadequacy of state post-deprivation reme&iesCopeland v. Machuliss7 F.3d 476,
479-80 (6th Cir. 1995)Gibbs v. Hopkins10 F.3d 373, 378 (6th Cir. 1993). Under settled Sixth
Circuit authority, a prisoner’s failure to sustain this burden requires dismissal of his § 1983 due-
process actionSeeBrooks v. Dutton751 F.2d 197 (6th Cir. 1985).

Plaintiff has not sustained his burden in ttase. Plaintiff has not alleged that state
post-deprivation remedies are inadequate. Morgouenerous state post-deprivation remedies are
available to him. First, a prisoner who incurs a loss through no fault of his own may petition the

institution’s Prisoner Benefit Fund for compensationic DEP T OoF CORR,, Policy Directive
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04.07.112, 1 B (effective July 9, 2012). Aggrievedgrers may also submit claims for property
loss of less than $1,000 to the State Administrative BoardH.Momp. LAwWS 8§ 600.6419; Policy
Directive, 04.07.112, § B. Alternatively, Michigiaw authorizes actions in the Court of Claims
asserting tort or contract claims “against tlaestind any of its departments, commissions, boards,
institutions, arms, or agencies.” I&4. Comp. LAWS 8§ 600.6419(1)(a). The Sixth Circuit
specifically has held that Michigan provides quigte post-deprivation remedies for deprivation of
property. SeeCopeland 57 F.3d at 480. Plaintiff does not allege any reason why a state-court
action would not afford him complete relief for the deprivation, either negligent or intentional, of
his personal property. Accordingly, Plaintiff's due process claim will be dismissed.
D. Fourth Amendment

Plaintiff also claims that Defendant Setlaclated Plaintiff'sright to be free from
unreasonable searches and seizuresHulson v. Palmerthe Supreme Court considered and
rejected a claim similar to Plaintiff'sSee Hudsom68 U.S. at 517. In thaase, a prison official
searched a prisoner’s cell and destroyed some of his legal pageas 519, 535. The prisoner
claimed that the prison official’s conduct conggal an unreasonable search and seizure of his
property, in violation of the Fourth Amendmeihd. at 530. The Court disagreed. First, the Court
recognized that while prisoners are not beyondeaheh of the Constitution, “curtailment of certain
rights is necessary, as a practical mattegadoommodate a ‘myriad of institutional needs and
objectives’ of prison facilities, . . . chief among which is internal securlty.’at 523-24 (internal
citation omitted). The Court then determined that the officsarchof the prisoner’s cell did not
violate the Fourth Amendment because “society is not prepared to recognize as legitimate any

subjective expectation of privacy that a prisoner might have in his prison ddll.at 526.
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According to the Court, “[aJright of privacy in traditional Fourth Amendment terms is
fundamentally incompatible with the close azwhtinual surveillance of inmates and their cells
required to ensure institutional security and internal ordelr.at 527-28. For similar reasons, the
Court held that theeizureof the prisoner’s property did neiblate the Fourth Amendmenid. at
528 n.8. According to the Court,pjrison officials must be free to seize from cells any articles
which, in their view, disserve legitimate institutional interestd.” Thus, “the Fourth Amendment
does not protect against seizures in a prison cellfi]”

The principles irHudsonalso apply to Plaintiff's case. If the Fourth Amendment
does not protect legal paperdiaintiff's cell from seizure by prison officials, then, by extension,
it does not protect legal documents prepared by#fan the prison library. Prison officials must
be free to monitor the use of prison resourcestargkize items that, itheir view, constitute a
misuse of those resources. Therefore, Bfdioes not state a Fourth Amendment claim.

E. Eighth Amendment

In addition, Plaintiff contends that Satls act of confiscating his legal documents
violated his right to be free from crueicaunusual punishment. The Eighth Amendment imposes
a constitutional limitation on the power of theatss to punish those convicted of crimes.
Punishment may not be “barbarous” nor may it contravene society’s “evolving standards of
decency.”’Rhodes v. Chapma#a52 U.S. 337, 345-46 (1981). The Amendment, therefore, prohibits
conduct by prison officials that involves thenhecessary and wanton infliction of pairvey v.
Wilson 832 F.2d 950, 954 (6th Cir. 1987) (per curiam) (quoRhgdes452 U.S. at 346). The
deprivation alleged must result in the denial eftminimal civilized measure of life’'s necessities.”

Rhodes452 U.S. at 347%ee alsdVilson v. Yaklich148 F.3d 596, 600-01 (6th Cir. 1998). The

-12 -



Eighth Amendment is only concerned with “deptions of essential food, medical care, or
sanitation” or “other conditions intolerable for prison confinemeriRhodes 452 U.S. at 348
(citation omitted). It is axiomatic that “[n]@very unpleasant experience a prisoner might endure
while incarcerated constitutes cruel and unusual punishment within the meaning of the Eighth
Amendment.” lvey, 832 F.2d at 954.

Setlac did not subject Plaintiff to unnecessarg wanton infliction of pain. Nor did
she deprive him of a minimal civilized measurdifefs necessities, suchs food, medical care or
sanitation. Thus, Plaintiff’'s Eighth Amendment claim is without merit.

F. Supervisory Liability

Villapondo is identified in the allegations thfe complaint, though he is not named
as a Defendant. To the extent tRkintiff sues Defendants solely becaatheir supervisory role
or authority over Villapondo, or any other prisorii@él, Plaintiff fails to state a § 1983 claim.
Government officials may not be held liable foe unconstitutional conduct of their subordinates
under a theory of respondeat superior or vicarious liabilgial, 556 U.S. at 678ylonell v. New
York City Dep’t of Soc. Sery€t36 U.S. 658, 691(197&yverson v. Leisb56 F.3d 484, 495 (6th
Cir. 2009). A claimed constitutional violation stloe based upon active unconstitutional behavior.
Grinter v. Knight 532 F.3d 567, 575 (6th Cir. 200&reene v. Barbe310 F.3d 889, 899 (6th Cir.
2002). The acts of one’s subordinates areenotigh, nor can supervisory liability be based upon
the mere failure to actGrinter, 532 F.3d at 5755reene 310 F.3d at 89%ummers v. LeiS68
F.3d 881, 888 (6th Cir. 2004). “[A] plaintiff muptead that each Government-official defendant,

through the official’s own individual &ions, has violated the Constitutiorigbal, 556 U.S. at 676.
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Therefore, a Defendant’s supervisory role ovether individual does not, without more, give rise
to a § 1983 claim against that Defendant.
Conclusion

Having conducted the review required byRmison Litigation Reform Act, the Court
determines that Plaintiff’'s action will be dismidder failure to state a claim pursuant to 28 U.S.C.
88 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997¢e(c).

The Court must next decide whether papeal of this action would be in good faith
within the meaning of 28 U.S.C. 8§ 1915(a)(®eeMcGore v. Wrigglesworthl14 F.3d 601, 611
(6th Cir. 1997). For the same reasons that the Court dismisses the action, the Court discerns no
good-faith basis for an appeafhould Plaintiff appeal this decision, the Court will assess the
$455.00 appellate filing fee pursuant to § 1915(bxgéEgMcGore 114 F.3d at 610-11, unless
Plaintiff is barred from proceeding forma pauperise.g., by the “three-strikes” rule of § 1915(g).
If he is barred, he will be required to pay the $455.00 appellate filing fee in one lump sum.

This is a dismissal as described by 28 U.S.C. § 1915(qg).

A Judgment consistent with this Opinion will be entered.

Dated: November 16, 2012 /s/ Janet T. Neff
Janet T. Neff
United States District Judge
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