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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
SEAN DEVLIN,
Plaintiff, Case No. 1:12-cv-749

V. HON. JANET T. NEFF

WALGREEN INCOME PROTECTION PLAN FOR
STORE MANAGERS,

Defendant.

OPINION

Plaintiff Sean Devlin filed this benefitase pursuant to the Employment Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C. § 10&tIseq, challenging the adverse benefits decision
of Defendant Walgreen Income Protection PlarSimre Managers. Pending before the Court are
the parties’ cross-motions for judgment on theimdstrative record and their respective responses
(PI. Mot., Dkt 20 & Def. Resp., Dkt 26; Def. MoDkt 21 & Pl. Resp., Dkt 25). Having carefully
considered the parties’ arguments, the Court coled, for the reasons that follow, that Defendant’s
motion should be granted and Plaintiff’'s motion be denied.

. BACKGROUND

Plaintiff began working as a store manafge the Walgreen Company on October 16, 2002
(Dkt 11 at 11, Page ID#57). The Walgreem{any sponsored a self-funded employee welfare
benefit plan for its store managers, the “Walgremome Protection Plan for Store Managers” or

“the Plan” (Dkt 11-1 at 22, Page ID#137). Plainpdirticipated in the Plan, which made short-term
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disability benefits available for eligible enagiees during the first 180 days of a disabilitly &t 5,
Page ID#123).

The Plan grants the Plan Administrator ared@faims Administrator discretionary authority
to “construe and interpret the Plan and makeebedeterminations, including claims and appeals
determinations” (Dkt 11-1 at 19, Page ID#134). Sedgwick Claims Management Services, Inc.
(“Sedgwick” or “Sedgwick CMS”) is the Claims Adnistrator. The Plan provides that in no case
will short-term disability benefits bgayable after the earliest of tiiate that “you are able to return
to work on a regular, full-time basis,” that “yaue no longer totally or residually disabled as
defined by this Plan,” or that “you fail to furhiproof of continuing disability when requested by
Walgreens or Sedgwick CMSid( at 9, Page ID#124). Under tRéan, the words “disabled” or
“disability” mean that, “due to sickness,egnancy or accidental injury, you are receiving
appropriate care and treatment from a doctor on a continuing basis and you are prevented from
performing one or more of the essential duties of your Walgreens occupatioat 8, Page
ID#123).

In September 2009 and again in May 2010, Bfaimderwent back surgery (Dkt 11 at 48,
Page ID#94). He stopped working on NovemR4, 2010, claiming disability based on the
diagnosis of “post-laminectomy syndromed.(at 14, Page ID#60). In support of his claim for
short-term disability benefits, Plaintiff submita November 10, 2010 office visit record from his
orthopedic surgeon, John E. Lamacchia, M.D., which indicated the following: Plaintiff, who has
been working 4 hours per day, “denies any numbness, tingling” and “is currently undergoing a
physical therapy program per his primary care physi@ahis fiboromyalgia. Overall he feels more
fatigue rather than pain across hiw llback which is activity relatedid. at 18, Page ID#64). The

note further indicated that Plaintiff's physical exam revealed “slightly depressed affect,” straight leg



raises were “negative for radicular symptomatology but reproduce low back pain bilaterally,” and
a focused spine examination found “tendernessituthbosacral spine withwell-healed incision”

(id.). X-rays demonstrated “no change in hardware position from L4-S 1 with excellent cage
positioning at the L4-5 level and a fusion mass nwotelkle posterolateral gutters from L4-S 1 with
wide central decompressive laminectomies nofdk spinal cord stimulator is still in placed ).

Dr. Lamacchiarecommended continued physicadtineand work on weaning off pain medications
(id.).

On December 8, 2010, Defendant advised Plaintiff that the November 10, 2010 medical
record did not apply to Plaintiff's claim because the record addressed a reduced schedule of four
hours per day and preceded the date he stbppeking—November 24, 2010 (Dkt 11 at 11, Page
ID#57). Defendant informed Plaintiff it needed additional medical information in order to fully
evaluate his claimd.).

Plaintiff thereafter submitted a Decembe2010 note from Dr. Laacchia (Dkt 11 at 39,
Page ID#85). The note, in its totality, indicated tbllowing: “Mr. Devlin informs me that he in
fact was unable to be fully disabled from worktbe date of his last clio visit but instead was
disabled from 11/24/10 and we will keep him diga from 11/24/10 and three months henceforth”
(id. at 40, Page ID#86). In a December 9, 2010 telepbalhto Defendant, Plaintiff explained that
he continued working beyond his pigran’s restrictions because te@uld not stop work until there
was a replacement since he is the store managegt(10, Page ID#56).

On December 15, 2010, Defendant denied Plaistitfiim for short-term disability benefits.
Defendant explained that “[tjhe medical docutsesubmitted for review were from November 10,
2010, which is prior to your first date of disability on November 24, 2010. The off-work note dated

December 9, 2010 did not includay clinical findings to support disability” (Dkt 11 at 43, Page
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ID# 89). The letter provided forfast level of appeal within 180 days, inviting Plaintiff to submit
“additional medical or vocational information, aanly facts, data, questions or comments you deem
appropriate for us to give your appeal proper considerationat(44, Page ID#90).

On December 17, 2010, Plaintiff submitted a tiyrfaist level appeal (Dkt 11 at 48, Page
ID#94). Defendant acknowledged receipt & #&ppeal on December 22, 2010 and again reminded
Plaintiff to “[p]lease be sure to submit any medieadords, chart notes or diagnostic tests relevant
to your appeal’ifl. at 53, Page ID#99). NonethelessiRtiff did not subsequently provide any
medical records in support of his first level appeal.

At Defendant’s request, Martin G. Mendelssohn, M.D., a board-certified orthopedic surgeon,
conducted an independent medical review offiffis file. On Januay 18, 2011, Dr. Mendelssohn
attempted to reach Dr. Lamacchia for a teiderence but was informed by Dr. Lamacchia’s
receptionist that he was in surgery all day (Dkiat 60, Page ID#106[pr. Mendelssohn attempted
to reach Dr. Lamacchia again the following day kefida message with Dr. Lamacchia’s assistant
requesting a return call, indicating that “if dl @@as not received within 24 hours, the report would
be completed with the available medical infotima,” however, Dr. Lamadua did not return Dr.
Mendelssohn’s telephone calld.f. On January 21, 2011, based on the medical documentation
available to him, Dr. Mendelssohn ultimately omltieat “although the claimant has been diagnosed
having a failed back syndrome and had multiple satgirocedures, his clinical examination reveals
no significant functional deficits or neurological @&l that would disable the claimant from his
regular occupation as a Store Mandgem 11/24/10 to return to workid. at 61, Page ID#107).

On January 31, 2011, Sedgwick’s National Appeals Unit advised Pl#natifiiis claim for
short-term disability benefits “remains denied.” The letter from Sedwick provided the following

explanation:



Based on a thorough review of the sutierd documentation, you have a history of

chronic low back pain, fioromyalgia and postlaminectomy syndrome. These medical

conditions are being managed effectivelyrvphysical therapy, Norco and use of a

pain stimulator. On examination you were noted to have localized tenderness and

despite the nominal low back pain bilatergour straight leg raising was negative.

There were no complicating factors or comorbidities noted. There were no

supporting diagnostic studies nor wagrth any evidence of any neurological

compromise or functional deficits. There are not any associated office visits notes

or objective diagnostic reports substantiating any specific objective impairment.

From an Orthopedic Surgery perspective, there is no clinical evidence of any

neurological findings to support your inabiltty perform your regular unrestricted

full time job duties as of November 24, 2010.

It has been determined that you did netetthe Plan’s definition of disability. As

such, our claim for Short Term Disability benefits remains denied from November

24, 2010 to your return to work date.

(Dkt 11 at 65, Page ID#111). The January 31, 20iddr]evhich was sent to Plaintiff via regular

and certified mail, further provided that “[i]f you wish to request a second appeal of this
determination, you or your authorized representative may do so by submitting a written request for
review of your denied claim within 90 yiafter your receipt of this lettent(). However, Plaintiff

did not thereafter timely request a second level of appeal.

Nearly one year later, on January 6, 2012, gy@btained counsel for Plaintiff submitted a
letter and nearly 600 pages of attachments to Sedgwick, inquiring “as to whether or not Sedgwick
CMS is interested in discussing reopening theeappeview process as opposed to requiring us to
file suit at this time” (Dkt 12-1 at 2, Pade#143). On January 27, 2012, Sedwick responded to
Plaintiff's letter, pointing out that Plaintiff didot timely request a second level of appeal and that

therefore “the appeal decision is final” (Dl#-2 at 3, Page ID#724). Sedgwick indicated that if

Plaintiff disagreed with this determination, led the right to file aivil action under ERISAI{.).



Plaintiff initiated this case against Defendamthis Court on July 19, 2012, opining that he
was “compelled to pursue this action to redtbsswvrongful decision of Sedgwick CMS” (Dkt 20
at 2). This Court’'s Case Management Order reduimat “defendant(s) shall file with this Court
the agreed administrative record” (Dkt 10). Defent timely supplied thi€ourt with the record
on which it made its adverse benefits decision [kt Plaintiff subsequently filed “Objections to
and Supplementation of Administrative Record,” seeking to add the January 6, 2012 letter he sent
to Sedgwick (with its attachments) and Seddvgidanuary 27, 2012 response to the administrative
record (Dkts 12-16).

II. ANALYSIS

The parties’ cross-motions present two isstesthis Court’s resolution: (1) whether
Defendant’s adverse benefits decision was arbitrary or capricious, and (2) whether Defendant’s
January 27, 2012 decision to treat the record as closed was arbitrary or capricious.

A. Defendant’s Benefits Decision

1. Standard of Review

Where, as here, the insurance plan administrator is vested with discretion to interpret the
plan, the court reviews the ERISA administratadsnial of benefits under the arbitrary and
capricious standarddeLisle v. Sun Life Assurance Co. of Candats8 F.3d 440, 444 (6th Cir.
2009), and the parties have so stipedDkt 17). The arbitrary andmacious standard is “the least
demanding form of judicial regw of administrative action.’Farhner v. United Transp. Union
Discipline Income Prot. Progran®45 F.3d 338, 342 (6th Cir. 2011) (quotBegsten v. Delta Am.
Reinsurance Cp202 F.3d 267 (table), No. 98-6225, 1999 WL 1336061, at *2 (6th Cir. Dec. 22,

1999)). “The arbitrary and capricious standard nexputourts to review the plan provisions and the



record evidence and determine if the administrator’s decision was ‘ratioBahi¥alm v. Guardian
Life Ins. Co. of Am626 F.3d 299, 308 (6th Cir. 2010) (quotidigields v. Reader’s Digest Ass'n,
Inc., 331 F.3d 536, 541 (6th Cir. 2003)). “When it is possible to offer a reasoned explanation, based
on the evidence, for a particular outcome, that outcome is not arbitrary or capritous\”
decision reviewed according to the arbitrary and caqrs standard must be upheld if it results from
“a deliberate principled reasoning process” and is supported by “substantial evid€éncey.'Vv.
Eaton Corp, 400 F. App’x 51, 57 (6th Cir. 2010) (quotiBgker v. United Mine Workers of Am.
Health & Ret. Fund€929 F.2d 1140, 1144 (6th Cir. 199X@e also Glenn v. MetL|fé61 F.3d 660,
666 (6th Cir. 2006) (same).

“Though highly deferential, this standard nevertheless requires ‘some review of the quality
and quantity of the medical evidence angeldipinions on both sides of the issue<Ctrry, 400 F.
App’x at 57 (quotingMcDonald v. W.-S. Life Ins. Go347 F.3d 161, 172 (6t&ir. 2003)).
“Although the evidence may be sufficient to support a finding of disability, if there is a reasonable
explanation for the administrator’s decision denyiegefits in light of the plan’s provisions, then
the decision is neither arbitrary nor capriciouSc¢hwalm626 F.3d at 30&iting Williams v. Int’l
Paper Co, 227 F.3d 706, 712 (6th Cir. 20008ge also Farhne645 F.3d at 342 (samé)avis v.
Kent. Fin. Cos. Ret. Pla887 F.2d 689, 693 (6th Cir. 1989) (same).

“A court may consider only that evidence prédserto the plan administrator at the time he
or she determined the employee’s eligibilityaccordance with the plan’s termsSthwalm 626
F.3d at 308. “The court’s review is thiirmited to the administrative recordld. (citing Wilkins
v. Baptist Healthcare Sys., In¢50 F.3d 609, 618 (6th Cir. 1998)&e also Killian v. Healthsource
Provident Administrators, Inc152 F.3d 514, 522 (6th Cir. 1998) (“8ife can be no dispute that in

this circuit, in an ERISA claim contesting a demilbenefits, the district court is strictly limited to
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a consideration of the information actually considered by the administraiert)y; v. Simplicity
Eng’g, 900 F.2d 963, 966 (6th Cir. 1990) (“Nothing ie tbgislative history suggests that Congress
intended that federal district courts would function as substitute plan isthatiors, a role they
would inevitably assume if they received and abered evidence not presented to administrators
concerning an employee’s entitlement to benefits.”).

2. Discussion

Identifying select Sixth Circuit Court of Aygals decisions that, according to Plaintiff,
“appear to adopt a bright-line rule that a mere records review by a plan’s retained physician(s) was
necessarily inadequate to support a benefits denial,” Plaintiff opines that “ordinarily the opinions
of treating physicians who have actually examifeddlaintiff will outweigh the opinions to the
contrary who have merely undertaken a ‘caleNiew of the medical file” (Dkt 20 at 12-13).
Plaintiff, who characterizes the adverse bendgisision in this case as “factually absurd,” argues
that Dr. Mendelssohn’s “truncated one-time opirdased on a very limited records review is far
outweighed by Dr. Lamacchia’s longstanding opinion to the contrary based on ongoing clinical
treatment, testing and diagnosid. (@t 14). Plaintiff asserts “that entire classes of disabilities do
not lend themselves to ‘objective’ verificatioia medical tests confirming recognized disabilities”
(Dkt 25 at 6).

Defendant responds that Dr. Mendelssohn’s report, along with the record evidence,
constitutes substantial evidence in support of its decision to deny Plaintiff short-term disability
benefits (Dkt 22 at 14). Defendant argues lieaiause Plaintiff failed to provide objective medical
evidence in support of Dr. Lamacchia’s December 9, 2010 off-work note, it was not obligated to
accord any special deference to Plaintiff's treating physician’s opidoat(13-14, citingVorris

v. Am. Elec. Power Long-Term Disability P]&899 F. App’x 978, 986-87 (6th Cir. 2010); and
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Cooper v. Life Ins. Co. of N. Aml86 F.3d 157, 166 (6t@ir. 2007) (“Requiring a claimant to
provide objective medical evidence of disabilitynigt irrational or unreasonable.”)). Indeed,
Defendant contends that Dr. Lamacchia’s Deoen®, 2010 statement contradicted his own earlier
exam notes and was inconsistent with the evidedcat(14). Defendant argues that it was similarly
not obligated to credit Plaintiff's subjectiveraplaints as dispositive absent any corroborating
objective medical evidencéd(, citing Yeager v. Reliance Standard Life Ins. (88 F.3d 376,
381-82 (6th Cir. 1996) (“In the absence of anyirde anatomic explanation of plaintiff's
symptoms, we cannot find that the administrator’s decision to deny benefits was arbitrary and
capricious.”)).

Plaintiff's argument lacks merit.

As a threshold matter, contrary to PlaingfSuggestion of any “bright line rule” favoring
the opinions of treating physicians, the United &a&upreme Court has instead instructed that
neither consulting physicians’ reports nor treating physicians’ reports should be accorded routine
deference in ERISA case®lack & Decker Disability Plan v. Norcb38 U.S. 822, 832 (2003)
(holding that the Social Security disability pragr's presumption in favor of treating physicians
did not apply to ERISA benefit plans). The Sape Court reasoned that “if a consultant engaged
by a plan may have an ‘incentive’ to make a fingdof ‘not disabled,” s@a treating physician, in a
close case, may favor a finding of ‘disabledld. See also Kalish v. Liberty Mut./Liberty Life
Assur. Co. of Bostod19 F.3d 501, 508 (6th Cir. 2005) (followiNgrdto reject a challenge to the
adverse benefits decision based on the failure to apply the “treating physicianviiigdker v.
Hartford Life & Acc. Ins. Cq.404 F.3d 947, 949 (6th Cir. 2005) (santé)yse v. Hartford Life &

Accident Ins. Co.77 F. App’x 310, 315 (6th Cir. 2003) (same).



Moreover,“reliance on afile review does no&rsting alone, require the conclusion that [the
claims administrator] acted improperlyCalvert v. Firstar Fin., Ing.409 F.3d 286, 295 (6th Cir.
2005). While a consulting physician’s failure tmduct a physical examination may, in some cases,
raise questions about the thoroughness and accuracy of the benefits deterreeaatyert409
F.3d at 295, this is not such a case. This ismaise where both sides presented competing medical
evidence on the disability issue such that the atgsefan exam may carry weight in an assessment
of the competing views. Dr. Lamacchia’s December 9, 2010 off-work note was, at best, unsupported
by any data in the record, and, at worst, conttadihis earlier notes about Plaintiff’'s post-surgery
progress that Plaintiff's incisiomas well-healed and that Plafifitvas working four hours per day,
denied any numbness or tingling, and felt more fatigue than pain. The record presented to
Defendant in this case simplygwides no basis from which thisQrt could agree with Plaintiff's
assertion that Dr. Lamacchia’s opinion “fautweighed” Dr. Mendelssohn’s opinion such that
Defendant’s adverse benefits decision ctueldverturned as arbitrary or capricio8ge, e.g., Cook
v. Prudential Ins. Co. Of Am494 F. App’x 599, 605-07 (6th Cir. 2012) (rejecting similar
challenges to the validity of the independent reviewers as “no more than cursory statements,”
“beside the point,” and “not alone enough to rerRieidential’s decision arbitrary or capricious”).
Rather, on the record presented to it, Defendaeliance on Dr. Mendelssohn'’s file review for its
decision was “rational” and does mampel, or even lead to, the conclusion that it acted improperly.

The facts of this case also do not supporttrelusion that Defendant’s decisional process
was anything but deliberate and principled. fddedant advised Plaintiff on four consecutive
occasions—December 8, 2010 (Dkt 11AtPage ID#57); December 15, 20D &t 43, Page ID#

89); December 22, 2010d( at 53, Page ID#99); and January 31, 20itil &t 65, Page

ID#111)—that he had not substantiated his claim for short-term disability benefits. Moreover,
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Defendant sought another medical opinion to supplement the record, and Defendant’s consultant,
to his credit, sought a teleconference with Plaintiff's treating physician.

In sum, Plaintiff's argument does not demoat&rthat Defendant’s benefits decision was
either arbitrary or capricious. Rather, Defentargasoned explanation, based on the evidence in
the record presented to it, supports its decision.

B. Defendant’s Decision to Treat the Record as Closed
1. Standard of Review

The administrative decision to treat the mecas closed is also reviewed under the
deferential arbitrary and capricious standa®ee, e.g., Killian152 F.3d at 520.

2. Discussion

Plaintiff argues that Defendaetred in failing to consider the medical records he sent with
his January 6, 2012 letter (Dkt 20 at 15; Dkt 25 atA&jcording to Plaintiff, the “obvious reason”
why Defendant emphasizes the “procedural issuésibf standard of review and contents of the
record is that the Plan knows ilead on the facts” (Dkt 25 at @plaintiff submits that “the proper
administrative record” in this case consists of both the “truncated” record filed by Defendant and
the supplements filed by Plaintifit( at 4).

In response, Defendant references a stoih§ixth Circuit decisions holding that when
conducting a review of an ERISA benefits dengatourt is required to consider only the facts
known to the plan administrator at the time of decision (Dkt 26 at 12). Defendant opines that
allowing plaintiffs to pursue the type of erds “submission, review, re-submission, and re-review”
that Plaintiff here requests is not only contraryase law but would alstefeat one of ERISA’s
primary goals, which is the prompt and inexpensive benefit determinations by administgators (

at 14, citingPerry, 900 F.2d at 967 (“If district courts heard evidence not presented to plan
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administrators, employees and their beneficiaries would receive less protection than Congress
intended.”)).

Plaintiff's argument lacks merit.

In support of his argument, Plaintiff reliea language in the Sixth Circuit’s decision in
Killian, 152 F.3d at 528. However, Plaintiff's reliance is misplacedKillian involved a
preauthorization denial for a cancer treatment that the insurance company determined to be
experimental. After the first denial of benefits, the insured appealed. While the matter was on
appeal, the insured submitted additional clindzth suggesting that the cancer treatment was not
experimental. The insurance company refused to consider that evidence. Th&jilian idid not
address the proper procedure for appealing frpra@uthorization denialnd the Sixth Circuit held
that it was arbitrary and capricious for the insurer to limit the information that the claimant could
offer in favor of his claim, especially where theurner did not reject other information that weighed
against granting the clainmd. at 521.

Here, in contrast, the Plan provided that Defnt’s “benefit determinations shall be final
and binding on all persons, except to the limitedrextewhich the Claim Administrator’s decisions
are subject to further review by the Plan Administrator” (Dkt 11-1 at 19, Page ID#134). In
compliance with the language of the Plan, Defendemtided Plaintiff with‘a notice of the denial
that explained the Plan’s claim revievopedures (including relevant time limitsil(). Defendant

did not thereafter refuse to consider any evidence Plaintiff timely submitted; rather, Defendant

'Plaintiff also relies on a Fifth Circuit cadéega v. Nat'l Life Ins. Svcs., Ind88 F.3d 287,
300 (5th Cir. 1999), which is not binding on thisuCt. Moreover, as Defendant points out, courts
in the Fifth and Seventh Circuits consit#aga“an outlier whose reasoning does not stand on firm
ground.” Majeski v. Metro. Life Ins. Cp590 F.3d 478, 483 (7th Cir. 2009) (citiKgele v. JP
Morgan Chase Long Term Disability Pla221 F. App’x 316, 320 (5t€ir. 2007) (observing that
Vegais inconsistent with circuit precedent and poses numerous practical problems)).
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declined to consider the evidence that Pl#istipplied nearly a year after its January 31, 2011
decision to deny his first level appeal. Thisu@ cannot conclude that Defendant, in refusing to
“re-open” the second level appeal that Plaintiff never pursued, acted either arbitrarily or
capriciously.See, e.g., Nicholas v. Standard Ins.,@8.F. App’x 557, 565 (6th Cir. 2002) (finding
no evidence that information against the claws favored by the claim procedures where the
administrator “sought and received information in both support of and opposition to the claim”).
[ll. CONCLUSION

For the foregoing reasons, Plaintiff's Motion for Judgment on the Administrative Record
(Dkt 23) is denied, Defendant’s Motion for Judgment on the Administrative Record (Dkt 21) is
granted. An Order consistent with this Opinion will issue.
DATED: August 12, 2013 /sl Janet T. Neff

JANET T. NEFF
United States District Judge
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